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The present Edition has been carefully revised and corrected, 
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and will, it is believed, be found to contain all the English tod^ 
Irish decisions bearing on the Law of Damages which have 
been Reported since 1804. 

J(jnX 1). MAYNE. 
LUMLEY SMITH. 

May^ 1899 . 




PEEFACE TO THE FIEST EDITION. 


It can hardly be necessary to apologise for the appearance of a 
‘treatise on Damages. The subject is certainly an important, and 
not a very easy one. The materials are scattered over all our 
Iteports and many of our statutes. Yet, with the exception of 
the obsolete work by Serjeant Sayer, no English writer has ever 
thought of collecting them. 

*The American treatise, by Professor Sedgwick, has gone far to 
supply this want. The great merits of his work are too well knotsrn 
to need any commendation from me. Its ability and relearch will 
be best appreciated by those who have studied it as minutely as 
I h^ve done, and I gladly acknowledge the assistance which it has 
afforded me. It appeared to me, however, that there was still room 
for an English work uj)on the same subject. Many topics of import- 
ance to the English practitioner are omitted by Mr. Sedgwick, 
partly through design, partly on account of the differences th^t have 
sprung up between the laws of the two countries. He has, also, 
naturally given a prominence to American cases, which is hardly 
satisfactory to us, oppressed as we are by the multitude of nur own 
reports, and unwilling to extend our researches into unknown 
regions* Since the last edition of his treatise, our own Coui^ts too 
have been remarkably prolific in decisions upon this branch of the 
law, and have supplied materials which well deserve a fresh attempt 
at classification. I have tried to collect every English case which 
bore upon the law of Damages ; dhd have only ri^sorted to American 
decisions where none of our own were in point. 

‘ One of my great difficulties has been to distinguish betwmn the 
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right to recover, and the amount to be recovered. The line which 
divides these two, branches of law sometimes vanishes entirely. The 
right to sue at all sometimes depends upon the existence of the 
very circumstances which determine the measure of damages. For 
instance, where the wrong complained of affects the pul)lic generally, 
the particular loss sustained by the plaintiff is the fact which at 
once gives him a right of action, and gauges the compensation he 
is to obtain. So in actions against executors, the ])ossibility of 
obtaining any real satisfaction may depend entirely n})oii the form in 
which they may be sued, whether in their representative or ])er8onal 
character. In many cases of torts, no measure of damages can be 
stated at all ; and the only way of approximating to sucli a measure 
is by ascf rtaining what evidence could be adduci*d in sii[)port of the 
issue. All this has made many parts of the present work resemble 
a^tr^tise on the law of Nisi Prius, rather than one exclusively 
aJ)propriated to Damages. Wherever such divergemtes appear, I 
must only beg the reader to attribute them to a difficulty which I 
have done my best to surmount. • 

That •many errors of a much graver nature, both omissions and 
mistakes, will be discovered, J cannot but expect. For tijese 1 must 
only ask the indulgence of the critic. Those who are best acquainted 
with the mazes of our law^ will be the most ready to pardon me for 
going astray. 

JOHN D. MAYNE. 

6, Essex Coukt, Temple, 

May, 1856, 
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(IHAFTEI! 1. 

CASIS^ IN WUK’II DAMAfJKS MAY BK KECOVEKBl). 

Da MAfiES urc tlio |)(‘cuiiiaiy sutisf action wliicli a plaintiff 
may obtain by Kncoc'ss in an action. They tnay rise to almost 
any amount, or they may dwindle down to bciii^* merely 
nominal. ^Flny may bo governed by rules so strict as to 
enable the dudge ro dictate tlieir amount as a matter of law : 
or they may be left, within loose limits, almost entirely to the 
discretion of the jury. It becomes then a most important 
inquiry to ascertain the principles by which they arc measured, 
and the species of cvidenct‘ by which they may be aggravated 
or reduced. It is pro])osod in the following work, first to state 
briefly the actions in which damages may be rocovorod ; then 
to examine the rules by which they arc measured ; and Anally 
to inquire into tiie practice which prevails as to the pleading 
and assessment of damages, and to point out tlie cases in 
which the Court will review the decisions arrived at by a 
jury (a). 

Till some years ago actions were ]>crsonal, real, or mixed. 

Damages were recoverable in all personal actions at common Damages in 
law ; and so they were in mixed actions by tlie very definition 
of the latter, as being “ suits wherein some real property 
is demanded, and also personal damages for a wrong Sus- 
tained '’(d). But no damages could he obtained in real actionsi, but iii)t in 

real actions,.. 


(«) It mnsf be remembered that tlie rules :ts to claiuagcs can m the 
Tiature of things only be approximately just, and that they have to be 
worked out not by mathematicians but* by juiies; per Lind ley, L. J., 
Modj^emacJii y. JUilbum, 18 Q. B. U. at p. 78«; 5C L. J. Q. B. 202. 

(d) aBl.Com.H8. 

M.D. * 
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CASES IN WHICH DAMAGES MAY BE RECOVERED. 

In these the plaintiff only claimed titl® to real property, but 
not damages, and the Court could not give the defendant that 
which he demanded not. Jmlex non reddit plus quam qmd ipse 
petens requirU(c), This exception was once very important, 
but after stat. 8 & 4 W. IV. c. 27, which, at one blow(<f), 
swept away sixty-two real actions with barbarous names, it 
became quite insignificant. That statute left only two real 
actions, viz., writ of right of dower, and ejectment. The latter 
action, too, in one instance assumed the form of a mixed action, 
when brought by landlord against tenant ; in which case 
damages might be obtained for mesne profits (e). Quare 
impedit, and Dower unde nihil habet, remained both mixed 
actions, in which damages might be obtained. ♦ 

These distinctions are now obsolete. All ac^tions are com- 
menced by the ordinary writ of summons indorsed with a 
statement of the nature of the claim made, or of the relief or 
remedy required. The action for recovery of land has become 
still more of a mixed nature, as claims may he joined with it 
for mesne profits, aiTeai’s of rent, double value, or breach of 
any contract under Avhich the land is held, or for wrong or 
injury to the land (/) ; and there seems no reason why Quare 
impedit and Dower should not be joined with other causes of 
action if they can be conveniently disposed of together (^^). 

No damages are recoverable on an indictment, or informa- 
tion, as the suit is maintained in the name of the king (h ) ; 
and even where the statute gives damages to the person 
aggrieved, they cannot be obtained on the indictment, but 
must be sued for in an action on the statute, in the name of 
the party grieved («). But an informer, upon conviction of 
the prisoner on any penal law, may have the third part of the ‘ 
fine the Court set upon him, according to the king^s papiv^ ge|d 
to that purpose (^). 

Where a defendant is sued in debt upon a penal statute, 
several distinctions are taken as to his liability to damages for 
the detention of the penalty. Where the action is brought by 

(c) 2 Inst. 28C. (Jt) 1 Roll. Abr. 220. 

(rf) S. 36. (0 2 Hawk. ?. C. c.*25, s. 3. 

(<?) 15 & 16 Viet. c. 76, s. 214. (^) JL v. Gouer, 1 Keb. 487. 

(/) Ord. 18, B. 2. 

(y) See, as to inconvenience, Ord. 

18, B. 8. 



CEASES IN WHICH DAMAGES MAY BE RECOVERED. 

• • 

a common informer, no damafi^os can be obtained ; because as 
he had no right to the money before the action was commenced, 
it cannot be said that it was detained from him. But it is 
otherwise wdiere the penalty is given to the party grieved (/). 
In the latter case, too, the further distinction is taken, tliat 
when a statute gives a penalty certain, and also an action of 
debt, if the defendant does not pay on demand, but forces the 
plaintiff to a suit, he shall recover his damages, because the 
other did not pay the duty due by the statute upon demand. 
But where the penalty is uncertain, as treble damages, no 
damages are allowed for detention (/n). 

Where the action is against several for a penalty given by 
statute, only one penalty can be recovered against all. Although 
the words arc, “ that eveiy person oflendmg contrary thereto 
shall forfeit to the party aggrie\cd for. every offence, &c.,^ 
yet the meaning is, that the [leiialty shall relate to the offence 
and not to the person (/O. 

The mere fact that the breach of a public statutory duty has 
caused damage to a private individual does not vest a right of 
action in the person suffering tlie damage against the person 
guilty. Wlnitlier the breach tloes or docs uot give th(j righi. 
of action must depend upon the object and language ol' the, 
particular statute (c). 

TOien a party persisted in suing in an Kcclcsiastical (lourt 
aft# a prohibition bad been delivered, damages were given, 
either in an action upon the lu-ohiliition, or upon attac^h- 
mcnt(^). The proceedings in jwoliihition, including the 
assessment of damages, are now in the lligli (\>urt assimilated 
to those in ordinary actions for damages {(/). 


Q) KoHh V. MmjrdH', 1 1U)11. A))r. .*>71 ; Firdrrtck v. Lookup^ 4 Bun. 
5018 ; CdmtKfj v. jSiblf/. tfnd. 24811. 

(>«-) North V. Cro. (^ar. ; StHlgwirkc v. Ut(har(lison^ 3 Lev. 

374, 

(w) Ihttndgi' v. EniHott, Noy. 02. Where a penalty is imposed .on a 
'Continuous offence, one penalty only is recoverable. GarrrH y. Mvswngv^:^ 
L. R. 2 C. r. 683 : 30 L. J. V. J\ 337. Hee Apotkecanr^i' Go. v. N/a-t, 
3 Ex. 363 ; 19 L. J. Ex. 334. 

. C^) Atki/m/i V. Newvadlr (ratcshcad Works Co., 2 Kx. D. I41, ques- 
tioning Couqh V. Strel, 3 K. A B. 402 : 23 L. J. Q. B. 121. Apotfucartrs' 
Jones, [1893J 1 Q. B. iit p. 97 per Hawkins, J. See jjost, Chap. 

C^) Fmy V. Zange, Cro. (/ar. 569 : Htwwood v. Foster. 3 Lev, 360, 

(^) 0* 08, R. 3, • 
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1. Komuml (Jamtuiea. ^ 1. P^rnul hn whu-Ii DamatjeH mut/ 

2 . Genci'fd Prhirtplvs in Af1ion\ hi'A'<l^i‘»mL 

on Contmvt ^ — on Toita. ^ .“■> Hod not ion of J>a mo qrtt — Srf-olf\ 

.‘ 1 . liomoto Ifomoffo — of , 

Actions. 

It was laid don*u in the preceding chapter that damages 
are recoverable in all personal actions ; and not only may they 
be recovered, but they must necessarily be so in every case 
where the plaintiff is entitled to a verdict. The amount of 
course depends upon the nature of the action and the evidenct‘. 
Where he gives no evidence of his loss, the damages generally 
are, but need not necessarily, he nominal. 

‘‘Nominal damages mean a siun of money that may be 
spoken of, but has no existence in point of ’(juantity ” (a). 
Therefore, where a plaintiff sued in an infermr court ofi||cord 
for a debt of oO/., wliich was the extent of its jurisdiction, and 
neither recovered nor sought to recovci* damages, except for 
the purpovsc of obtaining costs, it was held that nominal 
damages for this purpose did not ]>lace the debt beyond the 
jurisdiction (/>). 

“Every injury imports a damage, though it does not 
.g the i)arty one farthing ; for a damage is not merely pecuiiiaipy^- 
but an injury imports a damage when a man is thereby hin- 
dered of his right. As in an action for slanderons words, 
though a mau does not lose a penny by reason ^of the speaking 
them. So if a man give another a cuff on the ear, though it 
cost him nothing. . . . 8o a man shall have an action against 
another for riding over his ground, though it .do him ho 


00 Maule, J., 2 C. B, 491). 
(/;) Jcntle v. Taylor, 7 Kxch. 08. 



NOMINAL DAMAGES. 


damige, for it an invasion of his property, and the other ha.^ 
no right to come the*3 (r). 

This rule aj)plies equally wlietlier the action is on a contract 
or for a tort. A few exami)le.s will illustrate it. Where the 
defendant, a banker, had refused to pay tlje plaintiff’s cheques, 
though he had funds in his hands, but no injui’y was proved, 
nominal damages were given (d). So where in an action by 
the creditor against the surety, it ajqieared that the priinu'pal 
debtor had indeed broken his agreement ; but that the only 
injury accruing to the (jreditor arose from his own voluntary 
act, in making advances to which he was not bound {p). So 
nominal damages may be obtained for imitating the plaintiff’s 
trade marks, or the wrappers in which his goods are made 
up (/) : or for misrej>reseiitations as to the conditions of an 
iiisuramce company, wher(‘l)y tlie ])laiiiiilf was iiiducod to elfcct 
an insurance with it(/7) ; or for an iiifriiigement of any ease- 
ment or right connected with land, though no injury is jiroved, 
or even alleged (//). 

Where the breach of a contract cannot possibly injure the 
person w'ith whom it is made, Imt may iujui'c another person 
for whose beiichl it w'us made, the right of the former to recover 
more than nominal damages will dcixind iqion the further 
consideration, wbeibcr he is a trustee for the ])ei*bon w'ho is 
substantially interested in tin* jierformance of the contract. 
For instance : — the grantee of sjiortiiig rights over the projierty 
of the plaintiff covenanted to keep doivn rabbits, so tliat no 
appreciable damage might be done lo the cro])s. He laded to 
do so, and considerable damage ivsulted to tlic crops of the 
plaintiff’s farming tenant. Xo injury whatever accrued to the 

00 P(i}‘ IJolt, ('. J„ AMt/y. li Ii«l. Kaym. IKtS, ; aiul see per 
Erie, C. J., iSnnth Thncltcrah^ L. Jl. 1 (’ Ila Ij J. C.‘J\ 276. 

Torts however to be actiojuiblo iiiu.st ))e either inteiitioiuil or iiegligeut. 
Stanley v. PowcU, [ISllOj 1 Q. Ji. Hi;. 
id') Marzvtti v, IT/ZZm/zav, J 11. Ad 4iri, 

(c) Warre v. (\dvert, 7 A. .V K. 142 
if) JHofeld V. Payne, 4 1>. ^ Ad. HO. 

Pontife,i‘\, Jitgnohh 14 Al. A (1. 6.1. 

(a) JCnihrey v! (hoeuA'i Em-Ii. .I."):! ; A (f if ha in v. Hurley, 1 E.A 15. 663*; 
Mavi'iyp V, Hirnt^ L, K. 4 K.\. 12 . 2S J.. ,1. Ex. 1 ; ^fe^Jway Naeiyation Co. 
V. Mirl qf' Bovhney^ 20 J. C. I*. 226 U C. B. N. S. 373 ; (daxton r. 
Claxtmi^ 7 Ir. Rep! L. 22. So in iin action ayramst a railway company 
for uon-fulAlment of an uj^reeiueiii to build aeeommodation works. 
Prown V. S. X). Ity. Z'b., 24 J^. .J. Ex. 132. See y/«z.vZ, as lo injuries to 
easements, pp. 462 et 
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plaintiff himself, and he never had paid, and •was undei* no 
liability to pay the injured farmer any compensation for the loss 
arising from the rabbits. It was held that the plaintiff could 
recover no more than nominal damages (/). On the other 
hand, where the father of a person, who was about to become a 
member of Lloyds'^ gave to the managing committee of that 
body a guaranty for the due fulfilment of any obligations his sou 
might contract in his dealings as a member of that body, and 
he did make default in such dealings ; it was held that Lloyd^^ 
association might recover substantial damages upon the 
guaranty, although the persons injured by the son’s default 
were outsiders, inasmuch as the guaranty was given for the 
benefit of all such |>ersous, and the plaintiffs were trustees of 
the guaranty for every person who entered into a contract with 
the son, as an underwriting member of Lloyds' {j.) 

A distinction, however, must be taken licr(; between what 
may be called absolute and relative rights. A man has an 
absolute right to have a promise performed, or to kcej) bis 
estate inviolate ; and he may sue and obtain nominal damages 
for ail infringement of this right, althougli its maintenance is 
no benefit to him, and its violation no injury. But there are 
other rights which are merely relacive to a particular benefit 
which the plaintiff is to reap from their enjoyment. The 
right and the benefit are co-extensive ; and if the benefit is 
negatived the right ceases. An instance (»f this nature is the 
right which every man has to th(‘ services of a public officer. 
It is the duty of a sheriff to make a true return to a writ 
directed to him, and to arrest a debtor on proper process. 
But this duty is only imposed upon him for the benefit of the 
creditor; and if he can absolutely negative the possibility of 
any advantage accruing to the latter from the performance 
his duty, the plaintiff will not eien be entitled to noihinj^V 
damages (Jc), Ho in the case of an attorney. His employer has 
a right to his best services, and may sue him for negligence ; 

(?') Wegt V. Jloufjhton^ 1 C. P. D. 197, distingULshing llolwvtmti v, 

8 Exch. 299 : 23 L. J. Ex. 209. 

(y) Llotf<h V. IGCh. D. 290 : 50 L. J. Ch. 140 ; vv* Flweell^ 25 

Ch. D. 89. « 

(It) Wylio V. Jfirvh, 4 Q. B. 56C ; WUlfomH v. Moxtyn, 4 M. A W. 145 ; 
Stimson v. Farnham, L. Jt. 7 Q. 15. 175 : 41 L. Q. B. 62. See 
pp. 480 ct seq. 



NOMINAL DAMAGES. 


* 

but if •the attorney can prove affirmatively that even his dili- 
gence would have been inc^ffiectual, it is a bar to the action (^)* 

And so under the Ballot Act, 1872, damages for breach of 
duty on the part of the presiding officer, whereby voting papers 
were improperly marked, and thereby became useless, can only 
be recovered by a person who has been in jured by such a breach 
of duty. But where the injury and the breach of duty are 
established, the action lies without proof of either malice or 
negligence (m). 

On the same principle, where an ajiplication is made against 
a director or other olficial of a company under s. 165 of the 
Companies A(;t, 1862, it is not sufficient to show that he has 
committed a breach of duty toAvards the company. The appli- 
cant must go on to show that the act complained of has resulted 
in loss to the funds and assets of the company (n). 8o an 
action brought under Lord Campbell’s Act, J) & 10 Viet. c. 93, 
for damages resulting from death caused by the negligent act 
of the defendant, must be dismissed, if the negligence, thougli 
established, and though found to have accelerated the death, 
did not accelerate it m any apjireciable degree, so as to have 
caused any appreciable damage {o). 

Setting aside this exceptional class of cases, it may, hoiv- 
ever, he broadly stated that every infringement of a right 
involves a claim to nominal damages, though all actual damage 
is disproved. And, accordingly, in a suit for general average, 
in wdiich a nonsuit was. taken, because tlie jury were about to 
give a verdict for the defendant on the ground fhat they could 
not ascertain that any specific sum was the proportion due 
to the plaintiff, the court ordered a verdict to be entered for 
the plaintiff, with (W?. damages (/;). Jt by no means follows, 
however, that in every sucli case only nominal damages are 
recoverable ; tins will be so when not only actual but contingent 


CO Godefivy v. Jaij, 7 Iling. 41 a. 

(w) Pickenmj v. L. K. S C. \\ 48l» . 42 I.. J. 0. V. 217. 

(ft) Cmendhh Jientmek v. 12 A})p. (’a. 052 : 57 Ij. J. Cli. 552* 

(o) Ktyyy V. Knylaml, [181)8] A. (’. 742 : 07 L. J. P. 0. 150. 

\p) Jf’iizc V, Thompson^ 1 Taunt 121. Wheic, however, in an action, 
on an account stated, the fact of an ncetaint liaving been stated was 
proved, but tho only evidence as to its amount was excludeil, it was held 
by tho Court* of Queen’s Bench (^Erle, J., contra) that the plaintiff must 
he nonsuited, on the ground that there cannot Ik* a statement of an 
account without an item settled. Lane v. JliH, 18 Q B. 252. 
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injury is negatived. But where there may be an injury, either 
‘ existing at present, though unascertained,* or to arise hereafter, 
and for which no fresh action could be brought, substantial 
damages may be given at once. As, for instnnce, in an action 
against a banker for not paying his customer’s che(jne {q) ; or 
on a covenant to pay off incunibi*aiu‘e8 (r), or a sum of money 
for which plaintiff was jointly liable with defendant to a third 
party {s). 

The above cases must all be distinguished from those in 
which the existoiuje of an injury is necessary to constitute the 
infringement of a right. There damage is an essential element 
in the right of action, and not merely a consequence flowing 
from it. For instance, every man lias a riglit to deal as he 
pleases with his own property, provided his doing so does not 
cause an injury to the property of another. The moment the 
injury follows, the right of another is invaded, and tliat which 
was innocent becomes uTongfuI. A man lias a right to dig, or 
to build, or to canyon any manufacture he likes, upon Ids own 
land. But if by digging he lets down the land or buildings 
of his neighbour, whicli have a riglit to support, or if by 
building he darkens windows which liave acquired a riglit to 
light, or if by his manufacture he creates an appreciable 
nuisance to those around him, his act becomes wrongful (^). 
A landlord is entitled to keep game on his land in the usual 
and ordinary manner, but he is not entitled to keep it or allow 
it to increase to such an unreasonable extent as to be a nuisance 
to his neighbours {v), ^ 

Nor must it be forgotten that there is a difference between 
harm and injury, damnum and ttijuria, A man is not liabhi to 
action, still less to substantial damages, merely because sopie 
act of his has caused loss to another, unless that otlier had a 


(j^') Jlolui V. Steward^ 14 (\ R. 59r> ; Larto^ v. h, R. 5 P. 0. 

346. 

(r) Lcflihndtfp v. 2 15. Ac A<1. 772. 

(jf) Limp more v, lladford^ 3 M. A W. 657. 

(?) JUapkhmtse v. !) II. L. CVihc.s, 503 : 34 Ti. J. Q. TJ. 381 ; 

TaiMng v. Jv7W)i^ 11 il. L. Cahc.s, 2i)0 : 34 L. 3. 15. P. 342; Smith V, 
Thacker ah^ L. K. 1 C. P. 564 : 35 I.,. J. C. P. 276 ; SL J hie tin SmelUm 
CiKV, Tipping^ 11 H. L. Cases, 642 : 35 Jj. J. Q. B. 66 ; Fletcher Smithy 
2 App. Cas. 781 : 47 Ij. .1. Ex. 4 ; Orr Fwing v. fkdquhouh^ ihid, 832 ; 
Mehhison v. 41 Ch. D. 88 58 L. J. Cli. 302. 

(//) Farre?- v. jVrhon, 15 Q. B. D. 258 : 54 L. J# Q. B. 385. 
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rigbt to be protected against any loss flowing Irom such an 
act. A man cannot give to his owti wares a name which has 
been adopted -by a rival manufacturer, so as to make his wares 
pass as ])eing manufactured by the other. But there is nothing 
to prevent liini giving his own house the same name as his 
neighbour’s house, tliongh tlie result may be to cause incon- 
venience and loss to the latter (r). A trader, or an association 
of tradirs, may conduct his or their business in a manner so 
prolitaMe to their (uisloiners as practically to monopolise the 
trade for themselves, and to exclude from it all other persons 
who do not possess the same capital or facilities as themselves, 
but sut'h a system is neitluT unlawful nor actionahle. If 
neither the end contemplated by the agreement, nor tlie means 
used for its attainment were contrary to law, the loss su tiered 
by the rival trader would he ilammini tnjana (x). 

Damages in debt are in general merely nominal for its deten- 
tion, and where the plaintiff has actually received ]»ayineut of 
the debt, he cannot afterwards commeiic.e an action for these 
damages (/y). 

Wc may now proceed to the more important inquiry, as to 
the general rules \^]n(*h deteriniric the amount of substantial 
damages. It will b(‘ coineuicnt to c\amimi in order, 

J. Tlic jirinciples u}H)n which damages are given in actions 
of contract and tort. 

II. What damage is inadmissible on the ground of remote- 
ness. 

III. The ]»eriod of time in rtderence to wdiich damages may 
be assessed. 

IV. The cases in which evidence may he given to reduce 
damages. 

1. The theoretical idea of damages is, that they ary to be 
a compensation and satisfaction for the injury sustained {z), 
Prfictically, however, there can hardly ever be a ease in which 

(#’) JohuRton V. Orr Ktvnnj, 7 App. G;>s 211) ; JJ(f^ v. Jirowfirff/ff, 10 
Ch. D. 21)4 ; AWMc \. Jlickfruf/ffll, 1 1 574, ii. * 

(-r) Mtujid Steam Sfup (o. \ [ISI)2J A. (1. 25' (Jl Ti. M. 

Q. B. 205. See further sis lo uado e<MMlnnations, v. Flonj^l^ [18148] 
A. C, I : 07 L. ,1. Q. B, 111) ; Ifnltlea [ 181)8] 1 B. 181 : 

<i7 L. J. Q. B. 213. 

(y) Mea^uHoat v. (Trt^^afhciKl, 2 B 41)4. See uioiv fully upon thi'; 
point, pp. 242 vt WY/. 

, (v) 2 Bl: Corn. 438.. 
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tjttey are completely so. Take the simplest instance, vi7i.,ii>the 
non-payment of a debt. Put out of the question every element 
pf mental suffering caused by the delay. There may be a clear 
amount of pecuniary loss flowing in the most direct manner 
from it. The creditor may become insolvent, and be perma- 
nently ruined. He may have to borrow money at an extrava- 
gant rate of interest. Even if nothing of the sort happens, 
still his taxed costs of suit never repay him for the amount he 
has expended in the action ; for none of this, however, can he 
be compensated. The amount of the debt, with interest, and 
taxed costs is all he can leeover. And so if the defendant’s 
negligence cause him the loss of a limb. The diminution of 
Ids future enjoyment of life can, of course, never be made up 
to him by money ; but the injury may even make it utterly 
impossible for him to continue his profession. Yet the jury 
could not in such ac^isc a\\ard a successful surgeon such a sum 
as would purchase an annuity equal to his earnings, without 
making deductions and allowances for contingencies, which 
might materially affect bis pecuniary position {ay 

In the case of contract the measure of damages is much more 
strictly confined than in cases of tort. As a general rule, the 
primary and immediate result of the breach of contract can 
alone be looked to. Hence, in the case of non-payment of 
money, no matter what the amount of inconveiiieiu^ sustained 
by the plaintiff, tlie measure of damages is the interest of the 
money only (^). Ho where the contract is to deliver goods, 
replace stock, or convey an estate, the profit which the plaintiff 
might have made by the resale of the matter in question cannot 
in general be taken into account ; uor the loss which he has 
suffered from the fact of liis ulterior arrangements, made in 
expectation of the fulfilment of tlie bargain, being frustrated. 
The principle of all these eases seems to be, that, in matters ot 


(«) naiijfs V. L. S, \V. By, CiK, r> Q. U. D. 78 : 40 L. J. Q. B;2S3. 
Per Willen, J., I^ldrher v. Taylenr, 17 U. B. p. 29 : 25 L. J. C. ?, 
I>. 66 ; jfor Bovill, (J. J., Brithh Cohemhia Saw Mill (h, v. 

L. B. a C. n. at p. 506 : 37 J. C. T. at p. 240. See also IhiekwoHh v, 
Emadj 2 H. &: C. 129 : H3 L, J. Ex. 24 ; Prvhn v. Iloyal Bank of LirrrpooL 
p. 20 ; Re JCfUjlidi Rank of R, Plate^ Ex />. Ranh if Rranl^ [1393] 
2 Ch, at p. 446 : 62 L. J. Ch. r>78,y>r>* Chitty, .1., and Wallis 21 

Ch. D. at p. 257 : 52 Jj. J, Ch. 145, where Jcbsel, M. B., described the 
English Law as not quite consistent with reason. • 
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contiTlcfc* the damages to which a party is liable for its breach 
ought to bo io pro])ortion to the benefit he is to receis^e from 
its performance. Now this benefit, the consideration for his 
promise, is always measured by the primary and intrinsic worth 
of the thing to be given for it, not by the ultimate profit which 
the party receiving it hopes to make when he has got it. A 
bottle of "laudanum may save a man his life, or a seat in a 
railway carriage may enable him to make his fortune ; but 
neither is paid for on this footing. The price is based on the 
market value of the thing sold. It operates as a liquidated 
estimate of the worth of the contract to both })arties. It is 
obviously unfair, then, that either party should be paid for 
carrying out his bargain on one estimate of its value, and 
forced to pay for failing in it <m quite a different estimate. 
This would be making him an insurer of the other party’s 
profits, without any premium for iindertakiog the risk. 

The leading case on the subject of damages arising fi-om a 
breach of contract is that of Ifaillet/ \, /}/f.vtin(J((lp{r). ft arose 
out of the following facts : 

The plaintiffs were owners of a steam-mill. Tlie shaft was 
broken, and they gaAe it to tlu' defeudant, a carrier, to take to 
an engineer, to ser\o as a inod(d for a new one. On making the 
contract, the defendant’s cl<‘rk wius informed that the mill was 
stopped, and that the shaft must be sent iiiiincdiately. He 
delayed its delivery, the shaft was kept back in consequence, 
and in an action for lireacli of contract they claimed as sjiecitie 
damages the loss of prolits while the mill nas kept idle. It 
was held that if the earner had been aware that a loss of profits 
would result from delay on bis jiart, be w^ould have been answer- 
able. But as it did not appear he knew that the want (d* the 
shaft was the only thing whi(‘h w^as keeping the mill idle, he 
could not be made responsible to such an extent. The C^ourt 
said “ We think the projier rule in such a ease as the present is 
this : — where two particjs have made a contract which one of 
them has broken, the damages which the other party ought to 
r^eive in respect of such breach of contract should be such as* 
luay fairly and reasonably be considered cither arising naturally, 
M., according to the usual course of things, from such breach 

00 a Kx^h. 341, 3r)4 : 23 L*. J. Ex. 171). 182. 


IMlcij V. 
}ia,nnidale. 


Iviilo Idd 
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of contract itself, or such as may reasonably ^bc supposed to 
have been in the contemplation of both parties at the time they 
made the contract, as the probable result of the bi'each of it. 
Now if the special circumstances under which the contract was 
actually made were communicated by the plaintiffs to the 
defendant, and thus known to both parties, the damages 
resulting from the breach of such a contract which they would 
reasonably contemplate, would be the amount of injury which 
would ordinarily follow from a breach of cton tract under these 
special circumstancijs so known and communicated (y/). Ihit 
on the other hand, if these special cinai instances were v.’holly 
nnkiiowii to tlio jiarty breaking the contract, he at the most 
could only be supposed to lm\e bad in liis contemplation the 
amount of injury which would arise genei*ally. and in the great 
multitude of cases, not afiected by any special circumstances, 
from such a breacdi of contract. For bad the sjKHaal circum- 
stances been known, the jiarties might have specially provided 
for the breach of contract by special terms as to the damages in 
that case, and of this advantage it would be very unjust to 
deprive them. The above prin(‘i])le.s are those liy whicli we 
think the jury ought to be guided in estimating the damages 
arising out of any brea(‘li of cont’*act.” 

The rule laid down in Hadley v. Ikuendale was intended t(» 
settle the law (^')> if has been accepted both in England 
and America (/J. Jt has been Kii])j»osod to lay down three 
Three rules iii rules. First, that damages which may fairly and reasonably 
considered as naturally arising from a breach of contract, 
according to the usual course of tiiiugH, aiv always recoverable. 
Secondly, that damages whi(‘b uould nob arise in the usual 
course of tilings from a brcacli of contract, but wbicii do arise 

{d') Jt liat> Ix'cjj said that this sentence is to be considered as an dacoinw " 
pliticatioii of the second bjanoh of the ride rather tlian as part of the 
rule, Ld. Eslici, M. Xx,^ Jlaminon(l v. livM^rt/^ 20 Q. Ji. ]). at p. 88 : 
57 L. J. Q. Ji. 58. 

(/') See 2*^* Pollock, O. B., Wthn/t v. yt'irjforf JJorh (\)., L. 11. 1 Ex, at 
p. J89 : 35 L. .1. Ex. at p. 103. Jt is too late now to qiiestinn U, Sec 
Ijid. Eslier, M. 11., IXawmotul v. 20 Q. B. D. at. ]>. 87. 

(/) The leading case in America is v. Coher, IGN. V. 48&, 

where the rule was stated to be tiiat, “the damages must be such as may 
fairly be supposed to have entered into the contemplation of the parties 
when they ma<lc the contract — that is, they must be suoli as might 
naturally be exj)c<;tc<l to follow its violation ; and they must bo certain, 
both in their nature and m respect to the cause from which they pyoce^.” 
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from oiroumsfcances peculiar to tlie special case, are not recover- 
able unless the special circumstances are known to the person 
who has broken the contract. Thirdly, that wlierc the special 
circumstances are known, or have been communicated to the 
person who breaks the contract, and where the damage com- 
plained of flows naturally from the breach of contract under 
those special circumstances, then such special damage must be 
supposed to have been contemjflated by the parties to the con- 
tract, and is ^^coveral)le. A further rule is implied, viz., that 
damage whi(*h cannot be considered as fairly and naturally 
arising from bresuOi of contract under any given circumstances, 
is not recoverable, whetlier those circumstances were or were 
not known to the person who is b(;ing charged. 

Ic may be convenient to examine the cases, as they fall under 
these rules. Ph'rst, (‘ases in which the damage complained of 
arises in tlie usual course of tilings. The simplest illustration 
of this rule is tlio cvery-day ease of non-jiayment of money, or 
non-dolivery of goods. In tlie former case, the party either 
loses the henclit of his nioiKy, or has to provide liiinself witli 
money elsewhere. In either alternative the damage suffered is 
the usual interest. In the latter case, the party must provide 
goods somewhere I’Iso, if possihh*. The damage is the ditterence 
of ])riec, if he can do so, or the loss lie has inourred, if he cannot. 
Other cases, liow'cver, are of a less siinjile character, though 
falling under the same rule. For instance, in some cases an 
article possesses a, varying value, being more saleable at some 
seasons and less saleable at cdJiers. Skates and furs are more 
saleable at the beginning of winter ; muslins and silks at the 
beginning of summer, 'flie difference in x’aluc would be 
probably taken into consideration in estimating a broach of 
contract in respect to such articles. 

The case of Fletcher v. Taijkur (//) is an instance of this class. 
There the defendant had contracted to build a ship, which Avas 
to be delivered to the plaintiff on the 1st of August, 1854^ It 
was not delivered till March, 1855, The vessel was intended 
by the plaintiffs, — and from the nature of her fitthigs the 
defend^m^s must have known the for a i)assenger ship 
in the Australian trade. Evidence was given that freights to 

£ z - 


Fii\st rule. 
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arising in the 
natuKil course 
of things. 
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article depen- 
dent )U 
season. 


(y) 17 ('. It. 2i : i.*) L.’J. (!. I’. Bii. 
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Australia were very high in July, August, anS September, .but 
fell in October, and continued low till May, when the Tessel 
sailed ; and that had she been delivered on the day named, she 
could have earned 2,7r)0/. more than she did. On the other hand, 
it was shown that the plaintiffs would have extended the time 
for delivery till the Ist October, if the defendants would have 
bound themselves to that day under a demurrage (which how- 
ever was refused) ; and that they had stated as their reason for 
wishing to have the ship then, that after that time the days 
would be shortening so fast that they would be seriously 
inconvenienced and prejudiced in fitting the vessel out.'’ The 
judge charged in the words of Hadlmj v. Bamidah^ and the 
jury found a verdict of 2,750/. An attempt was made to set 
aside the verdict for excess of damages, on the ground that if 
the plaintiff’s offer had been comf>lied with, the loss of freight 
would have been suffcixid ; and that the damages should be 
measured rather by the species of loss which they had them- 
selves pointed out, than by that which they afterwards set up. 
The rule was refused. 

In this case the primary object of the ship was to ea]’ii 
freight by carrying passengers. The delendant was to bo paid 
the value of siuih a ship. Any delay in its completion would 
clearly subject it to a diminution in value by a fall of freight. 
The measure of that diminution in value was accurately 
expressed by the difference in profits obtained on the first 
voyage. 

Similarly in Wilson v. Lancashire and Yorkshire Railwatf 
Co. (h\ the plaintiff, a cap manufacturer at Cookermoutli, 
bought cloth at Huddersfield for the purpose of making it up 
into caps, which he w'as in the habit of selling through the 
country by travellers. The cloth was delivered to the 
dants for carriage to CockeiTnouth, and was delayed by them 
so long that the plaintiff did not receive it in time to 
manufacture it into caps, the season having passed before he 
could execute the orders obtained by his travellers. He claimed 
damages for the loss of his season. It was held that he was 
entitled to them, assuming the loss of the season to^mean, not 

(A) 9 C. B. N. S. 032 : 30 L, J. C. l^ 232, followed SMze t Great 
Maetem Ry. Co., 19 Q. B. V.^0 : 56 L. J. Q. B. 442. 
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the loss of the profits which he would have made by the sale of 
the caps, but the diminished value of the cloth to him by 
reason of its delivery at the end of the season instead of at 
the beginning. 

On the same principle a fall in the market value of goods, 
between the date at which tliey should have been, and the date 
at which they were delivered, has been held recoverable, 
although the fall was what might be termed accidental, and 
in no way arising from the nature of the article. In Colktrd 
V. South> Eastern Railicay Co, (f), hops were entrusted to the 
defendants for carriage. They were delayed and delivered in a 
partly damaged state through exposure. The plaintiff dried 
them, whi(di caused further delay, and then sold them. At the 
time of sale the market price of undamaged hops had fallen 
from 18/., their value, when delivered in their damaged state, 
to 11/. A further loss w^as suffered in cousecpiencc of the actual 
damage to part of the hops from the damp. It appeared that 
only a portion of tlic hops in each pocket had been injured, 
and that this part might have been removed, and tilled up with 
good hops, or the uninjured jiart might have been sold sepa- 
rately, But it was proved that it was the cmstoin to s<‘l] bops 
in their original bags, these being marked by the Excise, and 
that any transfer or filling up would have been looked upon 
with suspicion. Under Ihesp circumstances it was held that the 
defendants were liable, not only to pay for the depreciation 
caused by tlie actual damage to ]>art, but also for the fall in 
value of the whole, caused by the delay consequent on restoring 
them as far as possible to a marketable condition. Martin, B., 
said, arc to assume that these hops ouglit to have been 
delivered on a certain day ; and furtlicr, we are to assni^e that 
by reason of the contract being broken by the defendants, these 
hops could not be brought into the market until a certain other 
day. It was proved that if they luid lieen brought to market 
they would have produced a certain sum, but that when they 
were brought to market at a future day we find the market 
price had fallen, and the articles had fallen in value by an 
amount of G5/. If that is not a direct, immediate, necessaiy, 


Fall in 
market value 
of goods. 


(/) 7 H. A N. 79 ; 30 B. J. Ex. 393. 
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and essential consequence of the breach of contract by the 
defendants, T cannot understand what it is.” 

Channel], B., agreed with tin's opinion, but thought that the 
doctrine of Hadletj v, llaxmdale did not apply ; apparently 
because the carriers had no notice that the hops were intended 
for sale, aud the non-dainaged parts were as good as ever if the 
plaintilf had used them himself. But it is submitted that 
value cannot be estimated by two diffei’ent standards, the value 
for use and the value for sale. Still less can a person who has 
broken his contract and thereby redur-od the selling value of 
an article, be allowed to select some other standard of value 
which would be more favourable to himself. Suppose a person 
hires a horse with an express agreement not to hunt him, and he 
does so, and the horse falls aud blemishes his knees, and thereby 
diminishes his selling value. Evidence would surely be w'orth- 
less, if not inadmissible, w^hich went to show^ that for actual 
use he was as good as before. The owin'r has a right to say, 
the value of my property is diminished by the only test to w'hicli 
it can be subjected, viz., what it w'ill fetch in the market. 

The same rule is also followed in America, where it is held, 
“That where a carrier, from mere negligence or plain ^iolatiou 
of duty, omits to transport merchandise within a reasonable 
time, and its market value falls in the meantime, the true rule 
of damage is the diflcrence in its value at tin' time and place 
it ought to have been delivered, and tlie time of its actual 
delivery ” {} ). 

In all the cases last referred to the can*iagc was by land. 
In a more recent case, however, it has been decided that the 
same principle does not apply to cases of carriage by sea. An 
action was brought in the Admiralty Court by the assignee of 
goods against a British ship, to recover damages incurred fiom 
an unreasonable delay in their carriage. Damages being 
admitted, a reference was made to the Ilegistrar, assisted by 
merchants, to find the amount. He found that a fall in the 
market value of the goods had taken place betw^een the time of 
actual delivery and the time at which they ought to have been 
delivered. This amount, however, he refused to grapt, saying 

(i) Ward v. ^'ew Yiwli Central Ily,, 47 N. Y. h : cited 1 P. D. 4(14. 
See, too, Borrids v. IB(tohinsonf 18 0. R. N, S, 446 : 34 L. J. C. P, 160. 
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that it had never been the practice in tlie Court of Admiralty The Parana, 

to give such damages, and though it constantly happened that 

by accidents, such as collisions, goods were delayed in their 

arrival, it never had been the custom to include in the damages 

the loss of market. He reported therefore that the plaintiff 

was only entitled to 5 per cent, interest on the invoice value of 

the goods during the period of delay. On appeal, Sir Robert 

Phillimore awarded the full damages claimed, on the autliority 

of tlie previous cases. But the report of the Registrar was 

confirmed by the Court of Appeal, and that of Sir Robert 

Phillimore was reversed. Mellisli, L.J., said, “ If goods are 

sent by a carrier to be sold at a particular market ; if, for 

instance, beasts are sent by railway to be sold at Sraithfield, or 

fish is sent to be sold at Billingsgate, and, by reason of del.iy 

on the part of the carrier, they have not arrived in time for 

the market, no doubt damage for the loss of market may be 

recovered. So if goods are sent for the puqiose of lieing sold 

in a particular season, when they are sold at a higher ])rif‘c 

than they are at other times, and if by reason of lireach of 

contract they do not arrive in time, damages for loss of market 

may pe recovered. Or if it is known to Loth parties that the 

goods will sell at a better price if they arrive at one time than 

if they arrive at a later time, that may be a ground for giving 

damages for their arriving too late, and selling for a lo\\cr 

sum.” He then pointed out that the cases were all cases of 

carriage by land, and were treated by the courts as if the goods 

were consigned for the purpose of immediate sale. “The 

difference between cases of that kind and cases of the carriage 

of goods for a long distance by sea seems to be very .obvious. 

In order that damages may be recovered, we must come to two 
conclusions — first, that it W'as reasonably certain that the goods 
would not bo sold until they did arrive ; and, secondly, that it 
was reasonably certain that they w’ould be sold imnied,iately 
after they arrived, and that that was knowm to the carrierat 
the time when the bills of lading were signed. It ajipears' to 
me that nothing could be more uncertain than either of those 
two assumptions in this case, (loods imported by sea may be, 
and are every day, sold while at sea.” “ In this particular case 
the plaintiff did not sell the goods wh^i they arrived, for he 
sold theD^i some months afterwards, wdien a further fall had 
HfD. C 
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taken place in the market. How can we tell that he would not 
have done exactly the same thing if the goods had arrived in 
time ? Therefore, it seems to me, that to give these damages 
would be to give speculative damages— to give damages 
when we cannot be certain that the plaintiff would not 
have suffered just as much if the goods had arrived in 
time (A:). The same rule has been followed where the delay 
iu the an’ival of the goods was caused by a collision at sea, 
and the owners of the goods claimed damages against the 
colliding vessel. It was held that the loss of market was 
equally irrecoverable whctlier the action was upon a contract 
or for a tort (/). 

Damages Where there has been an absolute non-delivery of goods, 

where sroods * ^ 

cannot be either by breach of contract to deliver or to carry, the measure 

replace!. of damages is the market value at the time when and place 

Avhere the goods ought to have been delivered, independently 
of any circumstances peculiar to the plaintiff, but deducting 
therefrom what he would have had to pay to get the goods, by 
way of freight or otherwise. The price at which the owner of 
the gfKids may have contracted to sell them to any third party, 
is not to be taken in preference Lo the market value at the time 
the goods should have arrived, A\hether it is greater or less than 
that value (m). But if the goods cannot be replaced for want 
of a market, their value must be estimated iu some other way. 
If there has been a contract to resell them, the price at which 
such contract was made will be evidence of their value (n). If 
there has been no such contract, the market value may be esti- 
mated by adding to their price at the place where they were 
purchased the costs and cherges of getting them to their place 
of destination, if any such were incuiTed, and the usual 
importer’s profits (u). , 

(k) The Parana^ 1 F. D. 452 ; 45 L. J. Adm. 108, reversed on appeal, 
2 P. D. 118. 

(t) The Notting Uill^ 9 F. D. 105 ; 53 L. J. D, & A. 56. Seejpaif, 
p.48. 

(m) lUidocanaehi v. Milhurn^ 18 Q. R. D, 67 ; 56 L. J. Q. B. 202, ' 
France v. Gavdet^ L. R. 6 Q. B. 199 ; 40 L. J. Q. 1^, 121 ; 9 0. B. 
K, B. 682 : Jiorries v. Hutchnmn^ 18 0. B. N. 8. 445 ; 34 L. J. C, P. 169 : 
Giidwin V, Franeh, L. R. 5 C. F. 296 ; 39 L. J. C. F. 121 : per Brett, M, R.. 
15 Q. B. D. p. 89. 

id) aUaiOan v. G. W. By. Co., 6 B. & H, 484 ; 34 L. J. Q. B. 
154. 



FIKST RULE IN HADLEV V, HAXENDALE. 

On the earne principle, any increased cost to which a person 
is put, from the necessity of doin^ himself, what he had con- 
tracted that some one else should do for him, is recoverable, 
if what be does is the fair and proper thing to do under the 
circumstances. For instance, if a railway company fail to 
convey a passenger to the destination for which he has paid, he 
may charge them for a special conveyance, or for hotel charges, 
rendered necessary by the delay (/y). But he will not be 
justified in taking a special train, merely to save himself the 
tedinm of w^aiting for one which would bike him to his 
journey's end a little later, and without some special and 
adequate object to be gained (q). It is obvious, however, that 
there might be circumstances in which such a course would be 
])erfe(5tly justifiable. Take, for instance, the case of a physician 
going to attend a patient, or a barrister going to plead a case. 
And so where the defendants broke their contract to carry a 
cargo of coal for the plain titf, it was held that they were liable 
to pay not only the increased freight, at vhich he had to hire 
another vessel, but also the increased price he had to pay for 
his coal ; the custom of the port being that coal could not be 
secured until a ship was ready to take it avvay(r)- 

In a case in the Court of Exchequer the rule was applied in 
ail action for damages resulting from the non-payment of money 
under a special contract to do so. The defendants, bankers at 
Liverpool, undertook to accept the drafts of the plaintiffs' 
Alexandria firm, the jilaintiffs undertaking to put them in funds 
to meet the bills at maturity, and the defendants receiving 
i per cent, for the aceonimodatioii. Bills were accepted under 
this arrangement, and the plaintiffs duly provided the defeii- 
ilskX$H with funds. Before the bills became due the defendants 
stopped payment, and gave uoticc to the plaintiff that they 
would be unable to meet the bills. The plaintiff arranged 
with another house at liiverpool to take up the bills, paying 
per cent, commission. They were also obliged to pay to 

ip) Uamlin v. G, K. Jtu. (\k, 1 11. & N. 408 ; 26 L. J. Fgc. 20 : 
Blackburn, J.* llinde v. LldMl, L. U. 10 g. B. at p. 268 ; 44 •L. J. Q. B. 
105. 

(S') Lb V. L. ,(■ X ir. y/y. Co.. \ C. 1*. IX 280 ; 45 L. J. C. 1’. 

o2l. •' 

(r) FeatherHon v. Wilkhiaon, L, IL^S Ex. 122 ; 42 L. J. Ex. 78. Sec 
MlUm V, 8 Q. B. D. 35. 
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tile holders the expenses of protesting the bills, and incurred 
expenses in telegraphic communication between Liverpool and 
Alexandria. In an action for breach of the contract to pay the 
bills out of the funds provided, it was urged on behalf of the 
defendants that this was a mere case of non-payment of money, 
and that the damages should be limited to the amount of the 
bills and interest. Hut the Court held that the ordinary rule 
applicable to damages for non-payment of a debt or bill was not 
applicable, and, there being a special contract, the damages 
reasonably flowing from its breach might be recovered, and the 
plaintiffs were therefore entitled to the commission which they 
had paid and the telegraphic and notarial expenses. Kelly, . 
C.B., seems to have considered the damage as within the 
contemplation of the parties ; but Martin, B., as on many 
other occasions, protested against this tost, on the ground that 
parties, when they make contracts, contemplate fulfilling them 
and not breaking them. There was a difference of opinion also 
as to whether the plaintiffs were entitled to their damages os 
general or special damage (s). 

Not only cost, but inconvenience caused by a breach of con- 
tract, may be paid for by damages, ])rovide(l the ineoiivenieuce 
is substantial and appreciable. Where a railway company set 
down a man and his wife and family at a wrong station at 
night, and they could find neither (*ouveyan(‘/; nor hotel, and 
had to walk several miles in tlie rain, thi.s was held to be a 
ground for substantial damages (/). But the mere breach of 
a contract will not necessarily involve anything beyond merely 
nominal damages, where the inconvenience caused is only a 
matter of vexation and annoyance, incapable of being stated in 
a tangible form, or assessed at a money value (u). 

A recent case in the Common Pleas (ir) seems strictly to come 
within the mle we are new discussing. There the defeadaftt , 
sold a cow with a warranty cliat it was free from disease. It 


(#) Prehn V. Mofjal Banli of Live rjwof ^ L. 11. Kx. 1)2 ; 81) L. J. Ex. 41. 
See ior ethci instances ot special <laning(‘ lecoveied in somewhat similar 
cases for lireach of contiact to meet drafts, Boyd v. Fitt^ 14 Jr. Com. 
L. Kci). 43 : Lanon v. Gurety^ L. It. 5 1\ C. 84(i. iSce ajj^o cases cited 
imf, p. 67, n. (f?)* 

(0 IIobbH V. L. S. ir. By. Go., L. It. 10 Q. 11. Ill ; 44 h. J, Q, B. 
See, too, BuHon v. Pinkerton. L. R. 2 Kx 840 ; L. J. Ex. 187. 

(tO Hamlin v. G. K. Mf. Co., 1 H. Ac N. 408 ; 2« L. J. Ex. 20. 
iir') Smith V. Green, 1 C. V. D. 92 ; 46 h. J. C. P. 28. 
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was, i!i fact, suffering from foot and mouth disease. It died, 
and infected other cows with which it was placed ; and they 
died also. It was held, that he was liable for the entire loss. 
The case seems to have been put upon the special fact, found 
by the jury, that the defendant knew, or must be taken to have 
known, that the cow would be placed with other cows, which 
would naturally be infected. Of course the finding put the 
case beyond doubt. But I imagine that no such finding was 
necessary. As Grove, J., put it, “unless the cow in question 
was kept in solitary confinement, it would naturally be expected 
to herd with other cows ” (//). No special knowledge was 
wmted to make it likely that a breach of the warranty would 
lead to exactly the consequences which ha})pened. (^>ws are 
by nature gregarious, and the defendant could only ha\e 
exonerated himself by making out that he had express reason 
to believe that this particular cow would he kept in an abnormal 
state of seclusion. 

This case was followed in ii very recent one, whei’e a carriage 
builder supplied an unfit pole, which broke, upon which tiie 
horses became frightened and suffered injury. It was held tliat 
the proper question to leave to the jury on the point of damagt s 
was, wlietlier tlie injury to the horses was or was not a natural 
consequence of the defect in the pole. A finding in the 
affirmative would entitle the jfiaintiff to recover the loss which 
had so accrued ( 2 ). 

In the fii’st of these two cases, it will he observed, there was 
au express waj-raiity that the cow wjis Ireo fi'om disease. Jii 
the second there was an iiiqiliod warranty that the pole was fit 
for the use it was to ha put to. Bub where the seller distinctly 
refuses to waiTant an article, which is sold with all its faults, 
au4 there is no misrepresentation as to its (juality. and no 
attempt to conceal its defects, and the article is in fact that 
which it is sold as being, no undertaking can bo implied that it 
is free from any particular defects, and eoiiseipiently no res])on- 
sibility can be incurred from injury that may arise from its 
possessing such defects. Even if the sale of the articlti \\ ith 


(y) 1 0. r.'i). 

( 5 ) Randall v* Amwwtf, 2 Q. H 1). 102 ; U) I.. J. Q B. 2ol>. See too 
Unten v. Tourm 8 Excli. 401. 
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' such defects is expressly forbidden by statute, no liability is 
incurred, except as regards persons who were injured in the 
particular manner which the statute aimed at preventing. All 
this was laid down by the House of Lords, in the case of 
M^ard v. Hobbs (a). There the defendant sold thirty-two pigs 
in open market, under conditions of sale which expressfly 
negatived any warranty, and stated that the lots were to be 
taken with all faults. Almost immediately after removal the 
pigs sickened and died of typhoid fever, and infected other pigs 
belonging to the purchaser, whicli also died. The Court of 
Queen’s Bench affirmed a verdict which awarded to the plaintiff 
the full amount of his loss under both heads. Their decision 
was reversed by the Court of Appeal, and that reversal was 
affirmed by the House of Lords upon the principles abo\e 
stated. Lord Cairns, C., seemed inclined to admit that the 
defendant might have been liable if his act had brought about 
the very mischief which the Contagious Diseases (Animals) 
Act was intended to prevent ; that is to say, if by sending 
diseased animals into a public place, he had infected other 
animals which were in the same place ; but this ho had 
not done. 

An important decision as to consequential damages under the 
first rule was given under the following circmn8tances(/>). A 
horse fair was about to be held at Rugeley, and the plaintiff 
engaged stabling in advance for twelve horses from the 
defendant. On arrival they were put into the stabling, and 
their clothes were taken off preparatory to their being cleaned. 
The defendant, however, had in breach of his contract, let the 
same stabling to another person, and the latter with the help of 
the defendant’s servant, turned the plaintiff ’s horses out 'without 
their clothing. Several hours elapsed before the plaintiff’ could 
find fresh accommodation. Four of the horses caught cold, 


(a,) 4 App. Ca. 13 ; 48 L. J. Q. J5. 281, attirminf? <lecision of Court of 
Appeal, 3 Q. R. D. 150: winch reversed the original decision, >Q. R. JX 
331. 

ih) McMahon v. rwld, 7 Q. B. D. 591, at pp. 595, 597, See, too, 
Coventry v. O. E. My. Co., 1 1 Q. B. D. 776, where the defendants having 
negligently issued two delivery orders for the same consignment, wc'm 
held liable to the plaintiffs, who, on the faith of the orders, had made 
two advances instead of one. See also Sefon v, Lafonc, 18 Q. B. D. 139, 
affd. 19 Q. B. D. 68 : 56 I., f Q. R. 16i. 
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which ^depreciated their value. The Court held that damages 
for this loss of value might be recovered in an action for breach 
of contract. Brett, L.J., said, “The question as to remote- 
ness of damage has become a difficult one, since according to 
the ctise of Hadley wBaxendalo^ it is for the Court, and not the 
jrfry to determine whether the case comes within any of the 
following rules, namely : first, whether the damage is the 
necessary consequence of the breach ; secondly, whether it is 
the probable consequence ; and thirdly, whether it was in the 
contemplation of the parties when the contract was made. 
Thes(‘ two last are ratlier ({uestions of fact for a jury, than of 
law fur the Court, to determine. Now the question in this ca8(‘ 
is, whether the fact of some of these horses catching cold is 
within any of those three rules. It was not the necessary con- 
sequence of the breach of contract, but 1 have no doubt that it 
was the probable consequence, and, if so, it follows that it was 
in the contemplation of the parties within the meaning of the 
third rule.” 

The learned Judge ajipears here to treat it as a dednetion of 
law that a conseciuence which is either a necessary ora probabh* 
consequence of a breach of contract must necessarily be con- 
templated by the parties. If so, it only embarrasses the question 
to introduce tlie element of contemplation at all. Lord Justice 
Cotton took this view when he remarked, as several judges 
have observed before : “It is said that the rule is that tin* 
dainage to be recoverable shall be such us would be fairly in the 
contemplation of the parties at the time tlio contract was made 
as the probable result of a breach of it ; but in my opinion the 
parties never contemplate a breach, and the rule should rather 
be that the damage recoverable is such as is the natural and 
probable result of the breach of contract.” 

The case of LiJHe v. JDo'ithleday {c) seems at first sight to go 
beyond this rule. There the plaintiff Imil lodged his goo<ls 
with the defendant to w^archousc, on an express contract that 
they were to be deposited in Kingsland Road. 3'arb of them 
were deposited elsewhere, and were burnt. The plaintiff had 
insured them as deposited in Kingsland Road, and, of course, 
lost the benefit of his insurance. It \\as held that he 
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{,') 1 Q. H. 1). r>lo. 
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entitled to recover their full value. Now it certainlj w^ not 
the necessary, natural, or probable consequence of depositing 
the goods in one place rather than another that they should be 
burnt. But, in the first place, it appears that the action was 
not for damages for breach of contract in warehousing the 
goods in one place rather than another, but was simply an 
action for the recovery of the goods. To this the defendant 
could have no answer, except that they were destroyed by a 
cause for which he was not responsible, while he was dealing 
with them according to his contract. But this answer he could 
not make. If diamonds are deposited with a jeweller for safe 
custody, he would not be responsible if, after taking every 
proper precaution, his strong-room was emptied by burglars. 
But he certainly would be answ^erable, if he allowed his wife to 
wear the diamonds, and she was knocked down and robbed, 
even though she was ivatched by an entire division of police. 
Again, it is a well-known custom that depositors insure their 
owm property against fire, and must necessarily insure it at 
some particular place. It was therefore a natural and probable, 
consequence of a change in the place of deposit, within the 
knowledge of the owner, that any insurance which he might 
effect would become useleas, and from this point of view the 
loss which he incuired from the breach of contract fell strictly 
within the first rule, in Hadlei/ v. Jiamidale. 

It may be as well to observe, that where certain damages are 
the natural and probable consequences of ar breach of contract, 
it is no objection to their recovery that the breach itself was 
wliolly unintentional, unforeseen and improbable. A recent 
case in Ireland was of that nature. The defendant sold to the 
plaintiff distiller’s grains, which arc in ordinary use as food for 
cattle. There had been a fire upon the defendant’s premises, 
in consequence of Avhich particles of lead and other noxious 
matters had got among the grains. The defendant di^ isfet- 
know, and probably could not have known this. The plaintiff’s 
cattle were given the grains, and .died in consequence. It was 
held that the sale of the grains carried with it an implied 
warranty that they were merchantable as such, and lit for the 
ordinary uses to which they were put. That being so, it was 
further held that the plaintiff was entitled to recover the loss 
of his cattle as damages for the breach of warranty. PetHos, 
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«aid; *“For anything which amounts to a breach of contract, 
whether foreseen or unforeseen, the party who breaks the con-' 
tract is responsible. If those consequences result solely from 
the act ill .question, and a usual state of things, they are the 
ordinary and usual consequences of that act, and the defendants 
are liable ” {d). 

The second rule, viz., that damages which would not arise in 
the usual couree of tilings from a breach of contract, but which 
•do arise from circumstances peculiar to the special case, are not 
recoverable, unless the special circumstances are known to the 
person who has broken the contract ; received its lirst illustra- 
tion from the case of Hadhy v. Ba.rpndaJe itself. In fact, that 
u^lone was the point actually decided in the case. The rule has 
been frequently followed in suliscqucnt decisions. 

The first of them, Poriman v. Muidhdoa (e), was a clear case. 
The plaintiff had undertaken to repair a steam threshing- 
machine for a third iierson by harvest time. For this purpose 
he required a new fire-box. defendant undertook to make 
him one in a fortnight ; but the jilaintitl* did not tell him of 
his own contract to repair the threshing-machine. The defen- 
dant made default in delivering the fire-box, and the plaintiff 
in consequence was unable to perform his contract, and ivas 
«ued by the owner of the threshing-machine and obliged to 
l>ay him compensation. Tins compensation he sought to 
recover from the defendant, but failed, because it could not 
have been in the contemjilatioii of the defendant when he 
made his contract with the plaintifi’; and was not the (>rdiiiary 
•consequence of the breach. 

The next, Hmced v. Ford (/), in which the rule was adojited 
by the Court of Queen’s Bencli, ^^as more complicated. The 
defendant contracted to deliver to the jilaintitf a threshing- 
machine. He knew that the plaintiff’s practice was to thresh 
bis wheat in the field. The defendant made default,’ and the 
result was that the plaintiff, who could not get a machine else- 
where, was obliged to carry the wheat and stack it. While 
stacked it was injured by rain, and after being threshed it had 

(jty W'iUon V. I)uiinU(\ li L.* H Ir. 21 o Stv, al-o. prr Brett, •!.. 
JlfjndaU v/Nmmit, 2 Q U. D. at ]), lo:» ; m J.. J. (,) 11. 2r)il/ 

(<») 4 C. B. N. IS. 322 ; 27 L. J. C. W 231. 

(/') 1 B. tV E. 002 ;*28 L. Q. B, ITS 
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to be kiln^dried. It was then sold, but fetched less than it 
‘.w^ould have done but for the delay, the market price of wheat 
having fallen in the meantime. It was held that both parties 
must have foreseen that if the machine were not delivered the 
wheat must be stacked, and injury from weather w'ould probably 
result ; and, therefore, that the plaintiff was entitled to recover 
the expenses of stacking the wheat, the loss arising from its 
deterioration by rain, and the expense of drying it ; but 
not the loss arising from the fall in the market price, because 
the latter was not the natural result of* the breach of con- 
tract, nor could it have been contemplated when the contract 
was made. 

The concluding part of the above ruling was put upon a 
finding of fact, viz., that the parties could not have contem- 
plated a fall in the market as one of the natural consequences 
of a breach of contract. Upon this point, however, it is 
difficult to see the distinction between this case and the other 
cases quoted below (//). If the defendant had undertaken to 
thresh the plaintift‘’s wheat and hand it over to him, and in 
consequence of his delay the market had fallen, these cases 
decide that the loss so incurred would ha\e been part of the 
natural loss arising from the breach of contract. Here the 
defendant only undertook to supply him with a threshing 
machine. But every consequence which legally followed from 
the breach of contract to thresh, followed as an equally neces- 
sary consequence from a breach of contract to supjdy the means 
of threshing. 

In Gee v. Lancashire and Yorkshire Railway Company {h\ 
the defendants who were carriers, delayed forwarding some 
cotton to the plaintiff’s mill, which in consequence was stopped. 
Tliere had been no notice at the time of delivery to the defeu; 
dants that any particular inconvenience would be likely to 
result irom delay. The plaintiffs were held not to be entitled 
to recover for loss of profits from the mill standing idle, nor 
the amount paid for wages during the time. The loss was 
in fact sustained, not in consequence of the non-arrival of the 


(//) Collard V. S, E, My. Co . : Mornen v. Ilvtchiumn : v. Km 

orli Central pp. 15, IS. 

(Ji) 6 H. & ; 30 L. J. Ex. 11. 



SECOKD RULE IN HADLEY V. BAXENDALE. 

cotton* alone, but in consequence of that fact and of the 
plaintiffs having no other cotton in stock ; the latter being 
a fact which the defendants were not bound to expect. A 
suggestion was thrown out by IJramweli, B., that to the rule 
laid down in Hadlet/ v. Baxmdale a (|ualification might perhaps 
be added, that in the course of the j>erformance of a contract 
one party might give notice to the other of any particular 
conse([uencc which would result from the breaking of the con- 
tract^ and then have a right to say : “ If you, after that notice, 
persist in breaking the contract, I shall claim the damages 
which will result from the breach.” 

In Great Western Railiraij Company v. RedmatjneC\ an 
unsuccessful attempt was made to recover damages on the 
authority of the cases Inch have just been mentioned. The 
plaintiff sent goods by the defendants’ railway to his traveller 
at Ourdiff, but through the defendants’ negligence they did 
not arrive till after the traveller had left, ^he plaintiff sought 
to recover the profits which he would have derived from a sah^ 
of the goods at Cardiff, on the principle that the market value 
to him, for the purposes of sale, was diminished after the 
departure of the traveller by the amount of the profit that 
would have been gained by a sale there ; but it was held, thiit 
the market value of the goods was their value in the market 
independently of any circumstances peculiar to the plain lilV, 
and that the profits uliich would have been made by the sale 
at Cardiff, through the traveller being jiresent, could not Ik^ 
recovered. 

In the recent (iase of i^ory v. Thames Ironworks Qnnpanyik), 
a difficulty arose in Hj»plyiiig the rule in Hadley v. Ba,vcndah\ 
because the parties had not in contemplation the same use for 
the article to be supplied, whicli was of a novel character. Tin* 
defendants had built a large floating boom derrick, fitted wdth 
machinery for raising sunken vessels, for a company which had 
become insolvent, and had left it on their hands. The plaintiffs 
agreed to buy the hull of the derrick, which the defendants 
were to empty of machinery, and deliver at a time fixed. The 
plaintiffs, who were coal merchants, intended to place in die 

(0 h. R. \ J*. H29. See, too, Itiuhuumnvhi v. Q. 15. D, 

67 ; 5t» L. J. Q. B. 202. 

(Ji) L. R. a r>. m a? l j. q. v>, as. 
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Cory^. ' luill hydraulic cmiies for tlic purpose of trJ|.nshippiIl^? their 
coals direct from colliers into barges. This purpose was 
entirely novel and unknown to the defendants. They believed 
that the plaintiffs intended to use the hull for a coal store,* 
which was tlie most obvious use to which such a vessel was 
capable of being applied by persons in the coal trade ; but the 
derrick being an entirely novel and exceptional vessel, and the 
first of the kind built, no vessel of the sort had ever been 
applied to such a purpose. She was capable, however, of being 
profitably employed for that purpose, and had she been so 
employed, her non-delivery at the time fixed would have caused 
loss and damage to the ])laintiff8 to the amount of 420/. As it 
was, the plaintiffs experienced a much greater loss, for they had 
purcliased machinery and steam tugs to he used in conjunction 
with the hulk, and these lay idle for a considerable time. Tlic 
plaintiffs, therefore, lost the interest u]>on the moneys expended, 
and, also, the profits w^hich they would liave made by the use 
of the derrick. The chief contention was as to wliether the 
defendants were liable to pay the 420/. Jt was apparent that 
the plaintiffs could not recover the larger damages, the special 
purpose to which they had intended applying the derrick not 
having been made known to the defendants ; but it was further 
urged for the defendants, that to give the plaintiffs the 420/. 
would be to give them damages for what they had not suffered, 
nor even contemplated suffering, namely, being deprived of 
the use of the derrick as a coal store. The result, however, 
of this reasoning would have been, that when the buyer 
. intended to apply a thing to a purpose which would make the 
damages greater, and did not intend to apply it to the purpose 
to which the seller supposed he intended to apply it, the seller 
would be set free altogether. The Court held that the sellers, ^ 
having contemplated that the derrick was to be employed^n / 
what was in fact the most obvious mode of earning money, and 
the plaintiffs having lost more money than they would have 
lost if they had so employed it, they were entitled to be 
compensated to that extent, the loss having been the natural 
consequence of the non-delivery of the derrick. 

; Damages not In Hales v. London and North Western Railway Company (/) 

contemplated 
by the ' 
def^dant. 


(Z) 4 n. A S. (i« ; 'AZ L. J. Q. B. 21^2. 
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the plain tiflThad made a contract to supply a person at Sealiam 
with equipments and ornaments for a Foresters’ festival, to 
he held on a particular day. He delivered them for carriage 
to the defendants, addressed to Seahara, but no inforinatio*! 
was piven as to the purpose for which they were sent, or the* 
day on which it was desii*ed that they should arrive. The 
ticket stated that they were to be forwarded by luggage train. 
If thoy had been sent on with due diligence they w’ould have 
arrive d in time. They were delayed unreasonably, and arrived 
late, in consequence of which the plain till* incurred 5/. expenses 
in searching and inquiring for bis goods, and lost 20/. which 
he would have received for their hire, ft was held that he was 
entithxl to recover the former sum; but not the latter. 

In such a case, however, as the above, the expenses inearred 
in searching for missing goods, must be th(‘ reasonable expenses 
that would naturally be incurred for that purpose, such as 
cab-hire, messengers, and the like. The hotel expenses of tluj 
owner, while he remained in the town to which a parcel was 
addressed, looking for it, have been held to be irrecoverable. 
They were not the ordinary results of a parcel being mislaid, 
but the special results arising from the fact that the owner 
was on a journey to some other place («/)• 

Horne v. Midland Had way Co7nj)afif/{'n) is an illustration of 
the limit to be put upon the rule, as stated above, that a fall 
in market value is recoverable as damage for bi'cach of contract. 
There the plaintiffs were under a contract to deliver in London 
on the ord Feb., 1871, shoes for tlie use of the French army 
during the late Avar. Tlie price Avas an unusually high one. 
They handed them OAxr to tin*, defendants for cari’iage, stating 
that they Avei’e under a contract to dcli\T.r by the ^rd, but not 
stating the special nature of the contract. Tlie shoes Avere 
delayed, in consequence of Avhich the purchasers refused to take 
delivery, and the contract was lost. The plaintiffs had to sell 
them at the ordinary market price. This price had not varied 
between the day at Avhich they aati’c due, and the day at Avhieh 
they were received, but it aa'hs below the special contract price, 
of which the defendants were ignorant. It was held that the 

(»0 Woof/ffn> V. w: AV. rk, I. U. 2 C. V ais ; L. ,1. (’. V. 177 

(«) L. a. 7 (J. V. 7)8:1, nllirmccl, L. K. S C.y, 131 ; 41 L. J. C, V. 2()4, 
affirmed, 42 L. J. C. V. 51). ^ 
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defendants were not liable for the difference between the 
ordinaiy market value of the shoes, and the particular contract 
price, they not having been informed of the special ci^jsum^ 
stances which led to the special loss. Whether they would 
have been so liable, even if such a communication had lieen 
made to them, was a further question, as to which this case will 
be referred to again. 

In one ca8e(o) the plaintiffs had entrusted the defendant 
with a message in cypher, to be transmitted by telegraph to 
America. The message was never delivered, and the plaintiffs 
admittedly lost considerable profits which they would have 
made by the transaction to which the message related. It was 
held, however, that no mor^i than nominal damages could be 
recovered. The message was unintelligible, and was intended 
to be unintelligible, to the defendant. It not only gave him 
no clue as to the special loss that might result from his negli- 
srcnce, but it gave him no reason to suppose that any loss at 
all would follow. For all he knew, it might have contained 
information that the sender was just married, or that his wife 
had liad a baby. Consequently, damages could not be obtained 
under either the first or second portion of the rule in Hadley v. 
Uaxmdale. 

TJie third rule supposed to be laid down by Baron Alderson, 
viz., that where the special circumstances are known, or have 
been communicated to the person who ultimately breaks ‘the 
contract, and where the damage complained of flows naturally 
from the breach of contract under those special circumstances, 
then such special damage must be supposed to have been con- 
templated by the parties to the contract, and is recoverable ; 
—must be taken as being much more doubtful unless unde;^ 
very special limitations. It may be asked with great deferemjo,' 
whether the mere fact of such consequences being communi- 
cated to the other party will be sufficient, without going on to 
show that he w^as told that he would be held answerable for 
them, and consented to undertake such a liability? In all 
probability, if the carrier, in the case of Hadhy v. BaxmAak^ 
had been told that any delay in delivering the shaft would 
make him liable to pay the whole profits of the mill, he would 


{d) Sadden v. Stuart^ 1 C. P. D. 326 ; 46 L. J. 0. P, 682. 
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have required an additional rate of recompense before facing 
«nch a responsibility. The question eom^s to. this. The law 
says that every one who breaks a contract shall pay for its 
natural conHcquences, and in most cases states what those con- 
sequences are. Can tiffe other ))arty by merely acquainting 
him with a number of further consequences, which the law 
would not have implied, enlarge his responsibility to the full 
extent of all those consequences, without any contract to that 
etlect ? No doubt it may be said that it was in the power of 
the defendant to have expressly refused such resjionsibility. 

True. But ought not the onus of making a contract rather to 
lie on the party who seeks to extend the liability of another, 
than n])on him who merely seeks to restrain his own within its 
original limits? 

This reasoning would seem to apply wJth special force to Ca^s of coin- 
cases such as that of a common carrier, where the defendant earner. 
Mould certainly be unable to decline the duty ivhich was thrust 
upon him, and might even be unable to exact any additional 
1‘emiineration for performing it. 

Tlic case of British Cohimhia Saw MU t (^ompant/ v. Neif/e- linthh 
Mp (^>), is important as bearing np<.m the point now suggested, 
that a mere communication of the consequences of a breach of Xdtleship^ 
the contract is not sufficient to enlarge the responsibility of 
the j»arty to whom it is made. The iilaintiHs delivered to the 
defendant for carriage to Vancouver’s Island several casc'^ of 
machinery intended for the erection of a saw mill. The 
defendant knew generally that the cases contained machinery. 

On the arrival of the vessel at her destination, one of the (uises 
ivhich contained parts of the machinery, without which the 
mill could not be erected, was missing. The plainti’ffs Mere 
•obliged to replac*-e those parts from England at a cost, including 
freight, of 353/. 175. 9</., and with a delay of tM'elve months. 

A fair rate of hii*e of the machinery applied to the purposes for 
Miiich it was required by the plaintifls, would have been for 
twelve months 2,(540/. 2s. 8^/., which amount the plaintiffs sought 
to recover. Their claim, however, to this sum was disposed of 
by the second branch of the rule in Hadley v. Baxenikde^ the 
defendant not having known that the ease contained portions 


(p) L. R. 3 0. P. 41)9 ; 37 L. C. P. 235. 
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01 the machinery which could not be replaced at Yancouver’» 
Island, and without which the rest could not be put together. 
But Willes, J., discussed the effect of knowledge in the following 
terms : — “ 1 am disposed to take the narrow view, that one 
of two contracting parties ought not** to be allowed to obtain 
an advantage which he has not paid for. The conclusion at 
which we are invited to arrive would fix upon the ship- 
owner, beyond the value of the thing lost and the freight, the 
further liability to account to the intended mill-owuers, in the 
event of a portion of the machinery not arriving at all, or 
aiTiving too late, throngh accident or his default, for the full 
jwofits they might have made by the use of the mill if the trade 
were successful and without a rival. If that had been pre- 
sented to the mind of the ship-owner at the time of making 
the contract, as the basis upon which he was (contracting, he 
would at once have rejected it. And, though he knew from 
the shippers the use they intended to make of the articles, it 
could not be contended that the mere fact of knowledge 
without more, would be a reasou for imposing upon him a 
gi’cater degi’ee of liability than would otlierwise have been cast 
upon him. To my mind, that leads to the iiiev itable conclusion 
that the mere fact of knowledge cannot increase the liability. 
The knowledge must be brought home to the party sought to 
be charged, under such circumstances that he must know that 
the person he contracts \\ith recisonably believes that he accepts 
the contract with the special condition attached to it. Several 
circumstances occur to one’s mind in this case to show that 
there was no such knowledge on the defendant’s part which 
would warrant the conclusion contended for by the plaintiffs. ' 
In the first place, the carrier did not know that the whole oF^ 
the machine would be useless if any portion of it failea to 
arrive, or what that particular part was. And that suggests 
another consideration. He did not know that the part which 
was lost could not be replaced without sending to England. 
And, applying what I have before suggested, if he did know 
this, he did not know it under such circumstances as could 
reasonably lead to the conclusion that it was contemplated at 
the time of the contract that he should be liable for all those 
consequences in the event of a breach. 'Knowledge on the 
part of the carrier is only important if it forms part of the 
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contract. It may ])e that the knowledge is acquired casually 
from a stranger, the person to whom tlie goods belong not 
knowing or caring whether lie had such knowledge or not. 
Knowledge, in effect, c*a!i only be evidence of fraud, or of an 
understanding by both partie^^ that the contract is based upon 
the circumstances whicli are communicated.” 

The Court considered tlie plaintiffs entitled to recover the 
* sum necessarily expended in replacing the lost box of machinery, 
and the freight, and interest upon the amount for the time the 
plaintiffs were delayed, the interest being apparently given by 
way of compensation for the <lelay, upon the analogy of the 
practice of allowing interest in the case of non-payment of 
money. 

In Horne v. Midland Bai/irai/ Compnmj {q), the facts of 
which have been already stated (?), AV dies, after pointing 
out that the defendant had no noticci of the special circum- 
stances out of which the special damage had arisen, proceeded 
to say : “I go further. 1 adhere to what I said in Brithh 
Cohmhia Satr Mill i^ompany v. NeillcHhip^ viz., that the 
knowledge must be hronglit home to the party sought to be 
charged, under such circumstances that he must know that 
the person he cnmtracts with reasonably believes he accepts 
the contract witli the special condition attached to it.” And 
Keating, J., said, “I tliink, gi\ing the fullest efft‘ct to Hadhf/ 
V. Boixendale, and the *nile there laid down, hut which ought 
not to be extended, we cannot hold the defendants liable in 
respect of a Joss resulting from an exceptional state of things 
which was not communicated to them at the time. There 
must, if it be sought to charge the carrier with consequences so 
onerous, be distinct evidence that he had notice of the facts, 


Same view 
expressed in 
Tfornex, Mid- 
land By. Ok 


and assented to arrept Ihe voniravt on those iermsy 

The stime views were exprcsseil even more strongly by some Kelly C. B. 
of the judges in the same case when it was affirmed on appeal. 

Kelly, O.B., said (s), “The goods with w^hicli we have to deal 
are not the subject of any express statutory enactment ; the^ 
oase with regard to them depends on tlie common law*, •taken 
in connection with the Acts relating to the defendants’ railway 


(jsf) L. 11. 7 p. 1\ 58:?, 601 ; U L. J. C. P. 2G4. 

’ 0*) Antr^ p. 29. 

W L. R. 8 C. P. : 42 L. J. C.’P, 69. 

M.D. ’ D 
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JELornu v. md- company. Now it is clear, in the first place, that a railway 
lamd Uy. Co, company is bound, in general, to accept goods such as these, 
and carry them as directed to the place of delivery, and there 
deliver them. But now suppose that an intimation is made to 
the railway company, not merely that if the goods arc not 
Liability of delivered by a certain date they will be thrown on the con- 
^CTier^ signor’s hands, but in express terms stating that they have 
entered into such and such a contract, and will lose so many 
pounds if they cannot fulfil it ; what is then the position of the 
company ? Are they the less bound to receive the goods I 
apprehend not. If then they are bound to receive, and do so 
without more, what is the effect of the notice ? Can it be to 
impose upon them a liability to damages of any amount, how- 
ever large, in respect of goods which they have no option but 
to receive ? I cannot find any authority for the proposition 
that the notice without more could have any such effect. It 
♦ ' does not appear to me that the railway company has any })ower, 

such as was suggested, to decline to reanvc the goods after 
such a notice, unless an extraordinary rate of carriage be paid. 
Of course they may enter into a contract, if they will, to pay 
any amount of damages for non-performance of their contract, 
in consideration of an increased rate of carriage, if the con- 
signors be willing to pay it ; but in the absence of any such 
contract expressly entered into, there being no power on the 
part of the company to refuse to accept the goods, or to comi)el 
payment of an extraordinaiy' rate of carriage by the consignor, 
it does not appear to me that any contract to be liable to more 
than the ordinary amount of damages can be implied from 
mere receipt of the goods after such a notice as belbre 
mentioned.” 

Lush, J. Observations to the same effect w^ere made by Martin, B., 

and Blackburn, J. Lush, J., said that he agreed ‘‘with the 
suggestion that the notice in such cases (‘,an have no effect 
except so far as it leads to the inference that a term has been 
imported into the contract making the defendant liable for the 
extraordinaiy damages.” He differed, however, from the Chief 
Baron, in holding that the railway company might have 
demanded extraordinary remuneration for extraordinary risk. 
Upon the question of fact he thought tiiat the company had 
received such notice threw upon them the respousibijlity of 
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making further inquiries, and that not having done so, they 
must bo taken to have accepted tlie goods to be carried on the 
terms that they were to be lia])le for the consequent loss if they 
were not delivered (/). 

The same question was again discussed in Elhmger Achen- 
Gesellst’haft v. Armstrong {ii) ; vliere the defendant agreed to 
supply the plaintiff with (UX; sets of wheels and axles, to be 
delivered at fixed intervals in February, March, and xXpril, free 
on boaid at Hull. The plaintiffs were under a contract to 
deliver to a Kiissian railway company 1,000 waggons, half on 
1st May, 1872, and the rest on 01st May, 187-‘{, and they were 
bound to pay two roubles per waggon for each day’s delay in 
delivery. In the course of the negotiations between the 
plaintiffs and defendant, the defendant was informed of this 
contract, but neittier the precise day for the delivery m»r the 
amount of the penalties W'as mentioned. The wheels w'ore 
delayed, in consetiueiice of which the plaintiffs became liable to 
the penalties, but the Russian (*ompany agreed to take one 
rouble per day, amounting in all to 100/. It was contended, 
on the one hand, that the defendant w'as only liable to nominal 
damages. On the other hand, that he was Jiahle, as a matter 
of law, to the exact amount of penalties which the plaintiffs 
had been compelled to pay for breach of their contract with the 
Russian company. The first view was at once negatived hy 
the Court. They said, “ It is obvious that both parties con- 
templated that the w’heels and axles were to he put into 
immediate use. Under such cireumstances, the natural and 
almost inevitable conseijuence of a delay in delivering a set of 
wheels would be that the plaintiffs, if they meant the waggon 
for their own use, or that then* customers, if the w^aggoii w'as 
bespoke, would be deprived of tlie use of a waggon for a period 
equal to that for w’hich the set of wheels was delayed. At all 
events the plaintiffs were entitled to recover at a rate equal to 
whatever the jury should find to be reasonable compensatfoii 
for the loss of the use of the w^aggon : see Cory v. Thames Iron- 
toorjes Company {x). We think, therefore, it ^vouJd have been 


(0 L. E. 8 C. V. 145. 

(w) L. U. 9 Q. 11. 47:J ; 43 L. J. Q. B. 211, folloAscU Orcbert liorgnU v. 
Nugent, 15 Q. K. p. 86 ; 54 1.. J. Q. B. 511 j/oa/ p. 39. 

W L. R. 8 Q. 13. 181 ; 37 L. J. Q. B. G8. * 
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Mhinger 
Aetien- 
GesdUchaft 
T. Armstrmg, 


Simpson v. 
W. 

By. Co. 


a misdirection if the jury had been directed to find no more 
than nominal damages. 

We haye had more difficulty in determining whether the 
plaintiffs are entitled to keep the verdict for the amount as it 
stands (lOO/. If we tlioiight that this amount could 

only be come at by laying down as a proposition of law that 
the plaintiffs were entitled to recover the penalties actually 
paid to the Russian company, we should ])ause before we 
allowed the verdict to stand.” The Court then referred to the 
judgment in Hadley v. Baxejidale, saying, “ So far as the case 
decides that the defendant is not liable for any unusual con- 
sequences, arising from circumstances of which he has not 
notice, the case has often been acted upon. But an inference 
lias been drawn from the language of the judgment, that when- 
» ver there has been notice at the time of the contract that some 
unusual consequence is likely to ensue if the contract is broken, 
the damages must include that consequence, bub this is not, as 
yet, at least, established law.” Their Lordships then quoted 
t he passage which will be found in the text (?/), ending with 
Uie sentences, “The law says that everyone who breaks a con- 
tract, shall pay for its natural consequences ; and in most cases 
states what these consequences are. Can the other party, by 
merely acquainting him with a uuml)cr of further consequences^ 
which the law would nob have implied, enlarge liis responsi- 
bility to the full extent of all those consequences, without any 
contract to that effect ? ” Upon this they said, “AVe arc not 
aware of any (iase in which Hadley v. Baxendah has been acted 
upon in such a way as to afford an answer to the learned 
author’s doubts ; and in Horne v. Midland Rail tray Company {z), 
much that fell from the Judges in the Exchequer Chamber 
tends to confirm those doubts.” ^ 

It was unnecessary to decide the point, however, as tho, ’ 
Court held that the jury might fairly have given general 
damages to the amount of 100/. 1 ;1.9. without any reference to- 
the penalties actually incurred. 

The first pase subsequent to the above decisions in which 
the same point seemed to arise, was the case of Bimpaon v* 
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Londofl and Noyth Western Ualhray Company {a). There the 
plaintiff was a manufacturer of cattle food, who was in the 
habit of sendinj]^ samples of his "oods to cattle shows, with a 
8how-t<'nt and banners, and attendinp;* there himself to attract 
custom. He intended to exhibit some of these samples at the 
Newcastle show, and delivered them for transmission to the 
defendants. The contract was made with the defendants' 
agent at a cattle shoAV at Bedford, where the plaintitF had been 
exhibiting his samples, and where the defendants had an agent 
and office on the show-ground, for the purpose of seeking 
traffic. The evidence as to the terms of the contract was, that 
a consignment note was filled up hy the plaintiff’s son, con- 
signing the goods as‘‘ lioxes of sundries” to ‘SSirnpson & Co., 
the show-gi*ound, Newcastle-on-Tyue,” and that he endorsed 
the note ‘^must be at Newcastle on Monday, certain,” meaning 
the next Monday, the -^Oth July. Notlung was expressly said 
as to the plaintiff’s intention to exhibit the goods at Newcastle, 
nor as to the goods lieing samples. They did not arrive till 
several days after rime, and when the show Avas over. Jt was 
proved that the plaintiff obtained custom by exhibiting his 
samples at shows, but no evidence was given as to bis prospects 
with regard to the Newcav^tle show in particular. A verdi(‘t 
by consent was entered fur l^o/., beyond a sum which had been 
paid in, with leave to move to enter the verdict for the defen- 
dants, if the Court should be of opinion that the plaintiff was 
not entitled to recover for either loss of time m waiting 
for the goods, or loss of jirufits. It was held the plaintiff w'as 
entitled to his verdict. Coekbuni, C.J., said ‘‘The law, as Cockburn, 
is to be found in the reported cases, has fluctuated ; but the 
principle is now settled tliat, whenever either the object of the 
sender is specially brought to the notice of tlic carrier, or 
circumstances are known to the carrier from which the object 
ought in reason to be inferred, so that the object may be 
taken to have been witliiii the contemplation of both parties, 
damages may be recovered for the natural cousequences of the 
Mure of that object. The jJaiutiff in the present case is in 
the habit of going about the country exhibiting bis cattle 
spice at shows, to attract purchasoi-s. The defendants had an 
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agent on the ground at the Bedford Agi’icultural Show, where 
this contract was made, for the purpose of drawing custom to 
their line.; and their agent must liavc known that the plaintiff 
had been exliibiting these goods, .and that they were being sent 
to Newcastle for the same purpose. J therefore cannot doubt 
that there was in this case common knowledge of the object 
in view. As to the supposed impossil)ility of ascertaining the 
damages, 1 think there is no such impossibility ; as to gome 
extent, no doubt, tliey must be mattei’s of speculation, but that 
IS no reason for not awarding any damages at all.” 

It seems to me, however, that there is nothing whatever, 
in either the decision or the judgment, which raised the point 
now under discussion. Indeed, notwithstanding some expres- 
sions in the judgment, it appears that the case really came under 
the first rule in Hadley v. Ilaxemlale, and not under tlic third, 
floods are consigned w'itli a contract that they are to be 
delivered at a particular place, on a particadar day. The con- 
t ract is broken. What .arc tlic <laninges ? They are the damages 
naturally arising iroin the iion-arrnal of the jiartieular sort of 
goods. The evidence as to knowledge simply went to show 
that the defendants knew wliat sort of goods tliey were. A 
carrier will be liable todiHerent daraiges according as be delays 
a basket of fish or a basket of coaKs, for the simple reason that 
delay frustrates the object of s(*nding the fish, but- not that of 
sending the coals. Here tlie ]>laintifi‘ claimed no special dam- 
ages, but merely general damag(‘S for tluj failui’e of Ins object 
in sending the goods. The question would really have .arisen 
if he had shown that a customer wasw'aiting at Newcastle, who 
would have made a heavy contract with him, which he lost by 
the non-arrival of his samples, and that lie had thereby lost ; 
1,000/., which he sought to recover. Any such claim would, as 
1 humbly conceive, have failed, whatever knowledge the defen- 
dants had of the object for which the samples were being 
sent {b). 

A later case, which seems of exactly the same character, is 
that of Hydraulic Engineer Iny Co, v. McHaffie {c). There the 

Qi) Merely labelling a box “ Traveller's goods, deliver immediately,’* 
was held insufficient to make jmrticular damages recoverable. Vandy v. 
Midland By. Co., 38 L, T. N. «. 226. 

(60 4 Q. B. D. 670. 
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plaintiff was negotiating with Justice for the supply by the 
plaintiff to Justice of a particular machine. Part of it, called 
“ the gun,’^ required to be made by a special artist. Justice 
introduced the plaintiff to the defendant as a person capable of 
making it, and the latter undertook the task. The defendant 
was informed that Justice wanted the entire machine, of which 
the gun was a necessary part, by the end of August, and, 
according to his own account, he agreed to make it as soon as 
possible. Under circumstances which were held to amount to 
a breach of (‘ontract, he failed to deliver the gun to the 
plaintiff' till the end of September, and Justice refused t(> 
take the machine wlnui finished. The plaintiff was held 
entitled not only to all the eosts incurred in making thi^ 
machine, which was now us(‘less, but also to Ihc loss of the 
profit which he would have dei-ived from his contract with 
Justice. Here it is obvious that this profit ^was the whole aim 
and object of the contract with the di'fendant, and that the loss 
of it was not only the natural, but almost the necc'^sary result 
of his breach of contract. It may not be correct to say that 
the defendant contemplated a loss of profits by the plaintiff’, if 
he could not deliver the macliiiie in proper time to Justice. 
What be did contemplate was, that the eontract was made witli 
liimself ill order to enable tlie plaintiff’ to earn certain ])rofits 
from Justice. He was, tlierelbre, jiroperly liable to make good 
to the jilaiiitirt’ those jirotits which, by his own breach of 
contract, he had ])ut it out of the other’s powci to earn. 

The decision in Klh'uHjer /{cHen-deheUnclaift \\ Armstrong {d)^ 
was affirmed and followed in the more recent ease of Greherf 
Borgnis v. Nvgent{e), There the ])laiutiff’ hud contracted 
with the defendants for sheepskins of sjieoitied sizes and 
prices, to bo supplied to him at certain definite periods. The 
defendants were informed that the plaintiff’s object in purchas- 
ing the goods was to resell them to a firm in Paris. As soon 
ns the plaintiff had effected his contnu-t with the defendants, 
he proceeded to make his bargain with tlic French firm, and 
thereby agreed to supply them with preidsely the same numbci; 

W L. R. 9 Q. B, 473 ; 43 L. J. Q. l\. 211 ; p. 35. 

(e) 15 Q. B. D. 85 ; 54 L. J. Q. B. 511 ; Hamilton, v. Manilla 12 Ir. L. 
Hep. 0. L. 186. 
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and quality of skins, at periods corresponding fo those at which 
he expected to receive them from the defendants, and at a 
profit of five francs per skin. The defendants delivered forty- 
two skins only, and broke their contract as to the remainder. 
There was no market for the skins, which could only be pro- 
cured by orders delivered some time in advance. The French 
firm sued the j)laiutiflP in Paris and recovered judgment against 
him for 28/. He then sued the defendants for of/., the loss of 
profit which lie would have (obtained if he had been able to 
carry out the sub-contract, and for 28/., the amount of judg- 
ment, The plaiutilf’s right to the of/, was not disputed. As 
to it, Brett, M.Il., said (p. 89): “there was no market for 
these goods. If there had been a market for them, what the 
jklaintiff' w ould have been bound to do w ould liavo been to go 
into the market and buy the goods, and so siqiply his French- 
(ustomer; and if, the market price was above the contract 
]»rice, he would get the difference from the defendants. There 
w as no market, therefore the first head of damage is perfectly 
clear ; he lost the profit of five francs i>er skin wdiich lie w'ould 
otherwise have made.'' 

As regards the 28/., it w'hs hold that the plaintiff was entitled 
to recover from the defendants some damages for the result 
wdiich they must have contem[)lated, that their breach of con- 
tract with him would expose him to proceedings from the 
Paris firm ; and that the amount aw arded against him in Paris 
might reasonably, though not as a matter of necessary law, 
be taken as a mode of fixing the amount of such damages. 
Brett, M.R., laid down the law as resulting from the decisions 
upon Hadley v. Bajcendale us establishing this proposition. 

“ Where a plaintiff*, under such circumstances as the present, is 
seeking to recover for some liability wliich he has incurred, 
under a contract made by him witli a third person, he nmsfc'f 
shew that the defendant, at the time he made his contract with 
the plaintiff*, knew of that contract, and contracted on the 
terms of being liable if he forced the plaintiff to a breach of 
that contract.” When he w^as specifically informed of the^ 
contract, it T^ould be a fair inference of fact that he contracted 
with the plaintiflf upon the terms, that if he broke his contract 
he would be liable for all the consequences of a failure by the 
plaintiff to perform his sub-contract. I'hose consequences, 
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howevftr, would.be the ordinary and natural consequences in 
which the plaintiff would be involved by reason of the failure, 
and not the consequences arising from special and unusual con- 
ditions contained in the sub-contract, of which the defendant 
had no notice. In the case under discussion the defendants 
must have known, that if they made default in their supply, 
the plaintiff* could not buy in the market so as to satisfy his 
contract : therefore that lie would be sued by his sub-contractor, 
who would recover some damages against him, and that the 
damages re(;overcd, so far as they were reasonable and proper 
damag(‘S, ought to be i*epaid to the plaintiff. The result was 
that the plaintiff was put in exactly the same position as if the 
defendants had enabled him to caiTy out his contract : iU/. 
represented the profits \\hich he voiild have made by its 
performance ; 1^8/. relieved him fi*om the damages for its 
breach (/). 

In the present state of the authorities, therefore, 1 would Rules sug- 
suggest, that in place of the third rule .supposed to be laid down ^jiace^oITthira 
by Eadloif the law may jierhajis be a.s follows : — rule. 

First. — AVhere there are special circumstances connccited 
with a contract, which may cause special damage to folhnv if 
it is broken, mere notice of such special circumstance given 
to one party will not render him liable for the special damage, 
unless it can be inferred from the whole transaction that he 
eonscnteil to b(‘eome liable for such special damage. 

‘‘ Secondly. — AV^Jierc a ])ersori i\ho has knowledge or notice 
of such special circumstances might refuse to enter into the 
contract at all, or niiglit demand a higher rcmunenition for 
entering into it, the tact that he acceiits the contract without 
requiring any liigher rate will be evidence, though not con- 
clusive evideiiee, from which it ma}^ be inferred that he has 
accepted the additional risk in case of breach. 

Thirdly. — Where the defendant has no option of refusing 
the contract, and is not at liberty to require a higher rate of 
I’emuneration, the fact that he proceeded in the contract after 
knowledge or notice of such special circumstances is not a fact 
from which an undertaking to incur a liability for/ special 
damages can be inferred. 

(/■) See to the some, effect £bbrttit v. CoHgwst, [1895j 2 Ch. 377, at 
pp. 883, 384, 387. * , 
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“ Fourthly. — Even if there were an express, contract •by the 
defendant to pay for special damages, under the circumstances 
last supposed, it might be questioned whether such a contract 
would not be void for want of consideration. Take the case 
of a railway passenger who buys his ticket, informing the 
clerk of some particular loss that would arise upon his being 
late. Suppose the clerk were to undertake that the company 
should be answerable for the loss, and that such an undertaking 
should be held to be within the sphere of his duty. Would 
it not be purely gratuitous ? The consideration for any 
promise by the company, arising from the payment of the fare, 
would be exhausted by their carrying the jiassenger to his desti- 
nation, or paying the ordinary damages for failure to do so. 
What would there be left to sujiport the special undertaking 
to pay an exceptional penalty ?(//) Of course it would be 
different if a special payment were made by way of premium 
f<)r incurring the increased risk.” 

In the case of Fletcher v. Taylein^ what was suj)posed to be 
a new principle as to the assessment of damages \^a8 thrown 
out by Jervis, C.J., and Willes, .J. Tlie latter said, “It cer- 
tainly is very desirable that these matters should be based 
upon certain and intelligent principles, and that the measure 
of damages for the breach of a contracit for the delivery of a 
chattel should be governed by a similar rule to 'that which 
prevails in the case of a breach of contract for the payment 
of money. Xo matter what the amount of inconvenience 
sustained by the plaintiff, in the case of non-payment of money, 
the measure of damages is the interest of the money only ; 
it might be a convenient rule if, as suggested by my lord, 
the measure of damages in such a case as this was held, by 
analogy, to be the average profit made by the use of such a 
chattel ” (h), '< 

Such a rule, however, would only apply to the case of 
articles whose profit consisted in their use, and would be 
totally inapplicable to the great majority of cases. Where it 
did apply, it would simply be a particular application of the 
rule in Hadley v. Baxendale, as to the natural result of the 


(-7) See Cases, 1 Sm. L. C. 147, lOthrfJcl. 
a) 17 C. B. 29,; 25 L. J. C. P. 66 ; ante, p. 13. 
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breach* of contiiact. It was upon this very principle that 
damages were assessed in Corn v. Thanips Iromvorks Com- 
pany {{), So ’ in the case of the Cambrian Steam Pacicei 
Gompanif, where delivery of a vessel had been delayed, the 
Vice-Chancellor, following the last-named case, awarded as 
damages the net profit which the company might have obtained 
by chari>ering the vessel if she had been delivered at the time 
contracted for(y). And on appeal the Lord Chancellor said, 
“ That as to the measnr(‘ of damages lie had proceeded on the 
principle that if a profit would arise fi-om a chattel, and it is 
left witli a tradesman for repair, and detained ])y him beyond 
the stipulated time, the measure of damages is primo facie the 
sum which would liave been earned in t]u‘ ordinary course of 
employment of the eliattcl in the time”(^')* 

The rule as to profits, as limited by Willes, J., and the 
Chancellor, would prolmlily exclude all specral and (‘xeephonal 
profits derivable from the use of the ]>artieula.r chattel, hut 
it would leave ojien tin* same question whicli arc»se in Had! (a/ 
V. JJaxendale. AVlioi*e the chattel was itself only part of 
something else wliicli was rendered usel(‘ss for want of it, 
should the ])rofits of the entire chatted be recovered ? If 
a vessel were delayed in port fi»r want of a liowsprit, should 
a loss of freight, to tlie amount, perhaps, of thousands of 
pounds, be obtained in damages ? To this «iucsti()u no answer 
is supplied by the rule above sugjzeded. 

With the single ox(‘.eptioii of actions for breach of promise 
of marriage, J am not a\Naro of any ca.s»‘s in whudi it has been 
held in England that tlu* motnes or conduct of a party 
breaking a contract, or any iujiinous circnmsLanc-cs not flowing 
from tbe breacli itself, could be considered in damages wlien' 
the action is on the contrac^t. It fre<}iiently happens -that 
circumstances of nialiiT, fraud, or violence give rise to an 
action of tort as an alternative remedy ; but where the 
plaintiff chooses to sue upon the contract, he lets in all the 
consequences of that form of action (/). Jt has been hekl, 

(i) L. R. 3 Q. K 181 ; 87 L. J. Q. B. ; /iNfc, p. IM. 

O) patfr Cambrian Steam Parhet Co., h R. (> E<i. 39(), 408 ; 37 
Xi. J. Ch. at p. 690. 

W L. R. 4 Ch. 117, yw' Lord Cairns, C. 

(0 Thorpe V. Thorpe^ 3 B. & Ad. 580. * , 
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indeed, in an action for money had and receded, by alssignees^ 
in bankruptcy, for the proceeds of a bill lodged with the 
defendants by tlie bankrupt in order to be discounted, that 
evidence of a fraudulent a})propriation of it before bankruptcy 
would preclude their set-off (m). But here the evidence went, 
not to increase the damages, but to show that the counter 
claim was not a case of mutual credit within the statute (?i). 
In America, however, the contrary doctrine has been laid doTO 
in tlie State of South Carolina, but is sti'ongly combated by 
yLv. Sedgwick (o). 

Failure to So it was considered at one time, w^here tlie vendor of real 
o^alc *'state had failed to make out a good title, and was sued for 

laud. breach of his contract to sell, that he would bo liable to higher 

damages if he had fraudulently or knowingly represented that 
he had a good title, than if ho had been in ignorance of its 
defects. But this doctrine, after being frequently doubted, has 
now^ been finally overruled. The fraud may give a cause of 
action for deceit. Hut as long as the plain tifi* chooses to sue 
for breach of eontmet, he cannot, by establishing misconduct 
on the part of the defendant, alter the rule by wliich damages 
for breach of contract arc to be assessed (p). 

Rule of * Actions of tort, as we have observed before, are governed by 
a^ons far looser principles. Even liere, however, in many cases, tlie 

tort. measure of damages is as accurately ascertainable as in actions 

on a contract. Torts are divisible into three classes : injuries 
to the jiroperty, person, or character. Tiiosc of the former 
class may be mingled with ingredients wliich will enliauce the 
damages to any amount. For instance, a man’s goods may 
be seized under circumstances which involve a charge of a 
criminal nature {(j) ; or a trespass upon land may be attended 
with wanton insult to the owner (r). Any species of aggmvi^ 
tion will of course give ground for additional damages. Im 
general, however, injuries to property, when unattended by 

(w) liuahatmti v. Ftfidlay, 9 11. k C. 738. 

(«) Per Parke, B., 3 B. & Ad. 585. 

(o) Sedi?. Dam., 7th cd. ; p. 443 H seq., s. 603, 8th ed. 

(p) Per Blackburn, Sikes v. Wild^ 1 B. & S.atp. 594 ; 30 L. J. Q. B. 
at p. 330 ; yer Cockburn, C. J., Fngcl v. Fitck^ L. li. 3 Q. B. p. 327 ; p0r 
Lord Chelmsford, Pain v. Fothergill^ L. K. 7 H. L. p. 206. 

(g) Bracegirdle v. Orford, 2 M. & S. 77, • 

(r) Merest v. Harvey^ 5 ^aunt. 442. 
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ciroumstaiioes of^bhis sort, aud especially when they take place 
under a fancied ri,i!:lit, are only visited with dama^s^es propor- 
tioned to the actual pecuniary loss sustained. On the other 
hand, where the person or character is injured, it is difficult, 
if not ijuitc impossible, to fix any limit, and the verdict is 
generally a resultant of the op])osing forces of the counsel on 
either side, tempered by such moderating remarks as the judge 
may think the oce-asion requires. It must not be supposed, 
however, that even cases of this sort are (juito beyond rule. 
If it were so, there could be no such thing as new' trials for 
excessive damages. TIic diileionce is, that in cases of contract, 
and in some cases of tort to tht‘ property, a rule can be applied 
to the facts so accurately as to make tlie amount a mere matter 
of calculation. In the other class of ollenecs, the rule goes no 
further than to point out wiiat evidence may be admitted, 
and what grounds of (‘OinjUaint may be* allowed for. Ilut 
when this is done the amount of damages is entirely in tlie 
disposition of the jury. A new trial will only be granted 
when the verdict is so large as to satisfy the (^ourb that it w’as 
perverse aud the result of gross eiTor ; and to prove that tlie 
jury ha^e acted under the influenee of uiidiu^ motives or 
misconception (*s ). 

One marked distinction lictween actions of contract and tort 
is, that in the fornu^r, as we ha\e seen, evidence of malicious 
motive is not admissible, in the latter it is(/). There are 
indeed some observations of Pollock, C.lk, in a later case(/0^ 
where he expressed a doubt whether the motive of the de- 
fendant had any bearing upon the matter, aud said that the 
plaintiff w^as only entitled to compensation in proportion to 
the injury he had received. It was not necessary, liowcver, 
to decide the point in the particular case, wdiieh merely 
established that in an action against two, the motive of one 
cannot be matter of aggravation against the other (.r). It is 


(j?) Gmt-gh V. Farr, 1 Y. iV: J. 477 ; J*ractl v. Graham, 24 Q. V>. P. rill^ 
L. J. Q. B. 230. 

(0 iSaars v. LyonJi, 2 Stark. 317 ; Peamoti y. I^nnait rc, M 7U0 . 
Warwick v, Jf'oulhcfi, 12 M. & W. 507 ; per rollock, O. 1^., 13 M. A: W. 51. 
(w) Clark V. Yetesam, 1 Kx. 131, 131). 

(«:) Nor ought the motive of an agent to he matlt'r of aggravation 
against the principul. • Ca rmwliacl v, JI atcrjurd .J' Lunrnch liy. (h., 
13 Ir. I, R. B13. 
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conceived that the practice against which* the dictum in 
question was directed, is too firmly settled, both by reason and 
precedent, to be overthrown ; in fact, it could not be over- 
thrown without destroying at the same time that large class 
of actions in Avhich malice is the whole gist of the offence. 
Where a party has been amsted, sued, or prosecuted without 
cause, the injury is clearly the same to him, whether the act be 
malicious or not. Yet, unless malice l)e not only alleged but 
proved, an action for the arrest, &c., will not be maintain- 
able (i/). If then malice can render an innocent act wrongful, 
a fortiori, it must render a wrongful act more mongfiil, and 
th<*refore be provable in aggravation of damages. 

This seems to decide an important question, viz., whether 
damages are a compensation or a punishment. In cases of 
contract, as we have seen, they are only a compensation, and 
frtquently a very inadequate one. In cases of tort to the 
property, wliere there arc no circiinmtances of aggravation, 
th«‘y are generally the sam(;, as will be seen hereafter ( 2 ). 
Where the injury is to the person, or cliaractei’, or feelings, 
and the facts disclose fraud, malice, violence, cruelty, or the like, 
they operate as a punishment, for the benefit of the community, 
and as restraint to the transgressor. 

It must be admitted that n\any expressions are tp be found 
in w^hich judges have directed juries merely to gi\e a com- 
pensation to the plaintiff. In one instance, Alderson, 11., 
refused in an action of criin. con. to allow evidence of the 
defendant’s property with a view to increased damages, saying 
that it was not a question in tlie cause («). As a matter of 
practice there is no doubt tliat juries always measured their 
damages in such cases by the condition of the defendant ; and 
the practice was expressly sanctioned by the authority pf 
Buller, J. (b), who said that in crim. con. the condition of the 
defendant, and his being a man of substance, were proper 
circumstances of aggravation. This would have been absurd 


(v) lUy Holds Kennedy, 1 VVilb. 233 ; Do Medina v. Grove, 10 Q. B. 

152’. 

(5) See post, c. xiii. 

(a) Jamen v. Ihddington, 6 C. & 1*. 500. This is now the established 
rule, see Adultery, c. XV. * 

(6) B. N. P. 27. 
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if damages wer6’ only a payment for an injury ; but if they 
were a penalty for a wrong, it would be quite just, because the 
penalty must be proportioned to the means of the offender. So 
the numberless cases in which damages, totally disproportioned 
to the actual harm inflicted, have been given and sanctioned 
where the act was of a grossly unconstitutional nature, or 
attendiid with studied insult (r), can only be accounted for on 
the same principle : accordingly we find Wilmot, C.J., saying 
in a case of seduction : Actions of this sort are brought for 
example’s sake ; and altliough the plaintiff’s loss in this case 
may not really amount to the value of yet the jury have 
done right in giving liberal damages ” (//). And the same 
doctrine that damages may in such cases be inflicted for 
example’s sake, and by way of juniishing the delendant,” has 
been i'e}>eatedly laid down in America, and is sanctioned by 
the high authority of Kent, (’.J., and Stoly, d. {e). In fact, 
if any other rule existed, a man of large fortune might, b} 
a certain outlay, purchase ihe right of being a ])ub)ic tor- 
mentor. He might copy tlie example of the young Komaii 
noble mentioned by (iibbon, who used to run along the Forum 
striking every one he met upon the ch(‘ck, while a slave 
followed with a purse, making a legal tender of the statutory 
shilling. 

II. Having examined the principles by which the assessment 
of damages is governed, ^^e have next to inquire, what grounds 
of damage will jii no case be admissible. These groumls may 
bo classed under the general head of remoteness. Damage is 
said to be remote, wlieii, although arising out of the cause of 


(<?) Sec various m>tan(‘,cs, / jikk /, c w. 

(d) TulUdtje V. Wade, Wils 18. Wlitnv a railway eompauy luul 

obstructcil a to an adjoiinin^ landowner witli a high 

hand, and in violation of his rights under an Act of Faiiiamcnt, Willes, J., 
and Bylcs, J., wore of opinion that exemplary < lam ages might justly be 
given; the latter saying, “Wlierc a wrongful act is accomiiamod by 
words of coutuniely aiid abuse, the jury are warranted in taking that intx) 
consideration, and giving retributoiy damages’' JMl v. Midland Jiiy. 
(\ 10 C. B. N. S. 287, see at p. ;U)8 ; SO L. J. f’ V. 2711 And liberal 
damages were allowed to be given against um‘ who negligently^Tlnd reck- 
lessly pulle^l^down buildings on his own land, so as to injuic his neigh- 
bour, with a vi'^w to make him give up possession. Emhlvn v. Myera, 
6 H, dt N. 54 ; 80 L. J. Ex. 71. 

(e) Setlg. Dam. vol*2, pp. 200— 21 Z, where the decisions are cited; 
vol. 2, p. 335 et seq., 7th ed. ; s. BoO, 8th cd. , 
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action, it does not so immediately and necessafily flow from it, 
as that the ofiending party can be made responsible for it (/). 

In pursuing this investigation several decisions will be cited 
which may, at first sight, appear not strictly in point. I refer 
to that class of cases in which special damage is necessary for 
the maintenance of the action, and in which the contest has 
been as to its suificiency for that purpose. It is clear, however, 
that any circumstances of injury to the plaintiff which are so 
closely identified with the conduct of the defendant, as to make 
it actionable where it would otherwise be innocent, must, a 
forfiori, be capable of being taken into consideration in esti- 
mating the amount of damage his conduct has produced. The 
converse of the proposition may not always be logically correct. 
In general, however, it will be found that where damage is too 
remote to form the ground of an action, tlie reason of the 
decision would equally exclude it from consideration, though 
the. suit were maintainable on other grounds. 

The first, and in fact the only in(iuiry, in all tliese cases is 
wliether the damage complained of is the natural and reason- 
able result of the defendant’s act ; it will assume this character 
if it can be shown to be such a consequence as, in the ordinary 
course of things, would flow from the act, or in cases of contract, 
if it appears to have been contemplated by both parties (//). 
Where neither of these elements exists, the damage is said to 
be too remote. 

The above rule has been frequently adopted by the Courts (//-), 


(/) The question of remoteness is fi>r tlie judge anti ought never to be 
left to the jury. Jfohb/t v. X. /j’ K H*. 7^//., L. 11. 10 Q. lb at p. 122, pi>r 
Blaclcburn, 3. Sec also per Lord Esher, M. 11., in Ham mend v. 

20 Q. B. D. at p. HO ; 57 L. J. Q. lb 

(< 7 ) Hadley v. Ihurendale^ 0 Ex. lUl ; 23 L. J. Ex. 170. See ante^ 

p. 11. 

(A) In Hoey v. FeUan.U 0. lb N. S. 142 ; 31 1.. J. 0. P. 105 ; Eric, O.J. ; 
and in Williams v. Iteynolds, 0 lb be H. 405 ; 31 T^. J. Q. B. 221, 
Crompton, J., adojited the passage in the text. lu the Netting Jfill, 
0 Ib D. p. 114 ; 53 L. J. P. D. & A. 50, Brett, M.Jl., said that, upon the 
(luestion of remoteness of damage, there is no distinction bctw’een actions 
upon contract and those not upon contract. See per Bowen, L.J,, in Cobh 
V. G, W. Jly. Co., [1893] 1 Q. B. at p. 464 ; 62 L. J. Q. B. 33.5. The 
same rule applies in the Admiralty Courts as in the Courts of Common 
Law. Tlie Argmtino^ 13 P. D, 191 ; per Lord Esher, at p. ^195 ; and on 
appeal, 14 A. C., at p. 522 ; per Lora Herschell, 57 Ij. J. P. D. & A.* 25. 
llie City of Lincoln^ L. R. 15 P. Lindley, L.J., at p. 18. See also 

as to the rule in actions for wron^ul acts, In re L. T, 4* S. Hy, Co, A’* 
Trvdees of Gowert Walk Schools, 24 Q. B. D., at p. 329 ; 59 L, J. Q. B.,. 
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but it must be adtaittcd, in the language of one of our judges, 
that it is a vague nile, and something like having to draw a 
line between night and day ; there is a great duration of 
twilight, when it is neither night nor day («*). Every cause 
leads to an infinite sequence of efiects. Hut the author of the 
initial cause cannot be made responsible for all the effects in 
the seritjs. In a case wliere a passenger, who had been set 
down with his wife at a wrong station, sought to recover from 
the railway company damages for a cold which his wife liad 
caught hy walking in the rain at night, Oockburii, C.J., said : 
“You must have something immediately flowing out of the 
breach of contract complained of^ something imincdiately con- 
nected with it, and not merely coiine(;ted with it through a 
series of causes intervening between the immediate consequence 
of the breach of contract and the damage or injury complained 
of (A). To illustrate that, 1 cannot take a better (-ase than the 
one now before us. Suppose that a passenger is put out at a 
wrong station on a wot night, and obliged to walk a considcu’- 
able distance in the rain, catching a violent cold, which ends 
in a, fever, and the passenger is laid up tor a. couple of months, 
and loses, through his illness, the offer of an ai>pointmont which 
Avould have brought him a handsome salary. No om*, I think, 
who understood the law, would say that tiie lo.ss so occasioned 
is so connected with the breach of (contract as tliat the carrier 
breaking the contract would be liable. Here it cannot be said 
the catching cold by the plaintiff's wife is the immediate and 
necessary efiect of the breach of contract, or was one which 
could fairly be said to have been in the contemplation of the 
parties. Tlie wife’s cold and its consequences (;annot st-arid 


p. 162 : Victorian It. P. Comm. v. Coultar, i:? A. at p 22r) ; 57 L. J. 
P. C. 69 : The Artfoiiino^ J I A. C.. at. p. 523 , 57 L. 5. 1*. 1). A. A. 25. 
And see Hohhs v. A. S, IF 7/y. Co , li U. 10 Q. J5. 1 11. 

(t) Per Blackburn; J., L. R. 10 Q B 121. 

(^) Sec Lord Bacon’s inaxmi • — “ It wcie infiiiite for the law to judge 
the cause of causes, and tljcir im pulsions one of another; therefore it 
contenteth itself with the inirncdiatc cjiusc, and judgeth (»f acts by that, 
without looking to any furttuT dcgiec ’’ Bac, Max. Koft. 1, citied by 
Blackburn, J., in stating the rule ol our law to Im' that the imnilediate 
cause, the emma^proxima^ aiul not the remote cause, is to bo looked at. 
Sneenhy v. L. Y, Hy. Co., X.. R. 9 Q. B., at p 207 , 43 L. J. Q. B., at 
D. 71 ; and per Lord Penzance, 2 App. Ca. p 297 See also per Black- 
burn, J., Dudgeon v, Pcmh%ltc, L. K 9 Q. B., at p. 595 ; 42 L. J. Q. B., at 
p. 226. Per Lord Selborne, L.C., (rratif v. Coitrdale, 9 App. Oa. p. 47G. 
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upon the same footing as the personal inconvenience arising from 
the additional distance which the plaintiffs had to go. It is an 
effect of the breach of contract in a certain sense, but removed 
one stage ; it is not the primary, but the secondary conse- 
quence of it.” The Chief Justice proceeded to put the cases of a 
passenger who, from not being carried to his pro])er destination, 
walks in a dark night and falls down ; or takes a carriage and 
is upset, suffering bodily injury, and added: “In either of 
those cases the injury is too remote, and 1 think that it is the 
case here ; it is not the necessary consequence, it is not even 
the probable consequence of a person being put down at an 
improper place and having to walk home, that he should 
■sustain either personal injury or catch a cold. That cannot be 
said to be within the contemplation of the parties so as to 
entitle the plaintiff to recover, and to make the defendants 
liable to pay damages for the consequences ” (/). 

‘Negligence Of course the decision in the above case would have been 
^ different, if, instead of putting the plaintiff down safely at the 

Sijnry. wrong place, the railway company had by their negligence 
caused any personal injury to him. In such an event not only 
the immediate pain and expense caused by the accident, but any 
“conse(iuent incapacity to attend to business, would be a 
natural consequence of the breach of contract; and not too 
remote, or one which the defendants could say that they did , 
not contemplate ” (m). But if by the plaintiff’s illness he had 
lost a valuable appointment, that, 1 imagine, would again have 
been too remote to be a ground of damage (/i). Such a loss 

CO ITolfh V. Z. A' ir, n>., L. 11. 10 Q. li. 1 11. 117 ; 44 L. J. Q. B. 
49. In J/nJl/a/um v. Ftrld, 7 Q B. I) 591, a/itp, ]>. 22, this decision was 
Irealcdwith some discrwlit. Both cases wcrii (Iccided ou exactly the 
same principlch, though in each case ihcrii might (uisily he a ditferjCuct^pf 
opinion as to whetlier the actual loss suff(*r(i(l was a probable 
of the breach of contiact. It is not a natuial consequence of the negli- 
gence of a railway company m allowing their carnages to be over- 
crowded, that one of the passengers should be assaiilteti or robbed. 
Founder v. .V. M Jty. (h,. [1892] 1 Q. B. .‘185 ; (11 J,. J. Q. B. 136 : Vohh 
V. G, W. Ry. 6b., [1896] 1 Q. B. 459 ; 62 J.. J. Q. B. :i35 ; affirmed, 
[1894] A. C. 419 ; 66 L. J. Q. B. 629. Bee a case in which the directors 
of a company hacl issued balance-sheets iii w^hich the assets of the com- 
pany were overvalued, and it was held that the damages arising from the 
continuance of the business were too remote. Kingdim Cotton Mill Co., 
[1896] 1 Ch. 631, p. 649. 

(m) JBradsJuiw v. L. b. K. JO 0, P. 185, 305 ; 44 L. J# 

C. P. 148. See per Martin, B., L. R. 1 Ex. 184 ; 65 L. J. Ex. 100. 

(?^) See Iloey v. FeUA U t). B. N. S. 142 ; 31 L. J. C. P. 106. 



REMOTENESS OF DAMAGE. 


51 


results from a circumstance peculiar to the individual, and 
therefore beyond the ran^e of ordinary consequences. Probably 
this was the ground of the ruling in Victorian Ra^hvayn Com- 
missioners v. Coidtar {o). There the defendants had negligently 
allowed some persons, one of whom w^as a lady, the plaintiff, 
to drive over a level crossing, by which they were nearly run 
over by a passing train. No actual harm happened, but the 
fright caused a mental shock to the lady, producing delicate 
health and impaired memory and eyesight, which were stated 
as the ground of damage. The Privy Goiincil deebned to say 
whether actual inqiact was necessary, but held that damages 
resulting from mere sudden teiror unaccompanied by any 
actual physical injury, but occasioning a nervous or mental 
shock, could not be considt‘red the natural consetjucncc of the 
negligence complained of. In the particnlfft* (‘use there w'cre 
other inernlxTS of the party wlio w'ere e\])OS(‘d to the same 
fright, but suffered no further liarm. If the plaintiff had been 
subject to heart disease and died from fngbt, this w’ould not 
liave been a natural (xmsequeiK'c of the defendants’ act. 

This case Avas cited but not followed in a more rceent case in 
Ireland. There, through the negligent act of the dtdeiidunbs’ 
servants, a train was (li\ided on an incline. Tlu‘ rear pait of 
the train was allowed to run back down the incline, and then 
the forward part with the oiigiiie was started Imck to follow^ it. 
This part, in which the jilaintiff, a lady, Avas seated, jiroceeded 
at a high speed (ill it was stojiped AVitli a violent jerk, it 
appeared that the jilaintiif was greatly frightened by the occur- 
rence, and suffered from nervous shock in conseijuencc of the 
fright. She W'as incapacitatcil from following her usual occupa- 
tions, and the medical Avitnesses Averc of opinion that’ her 


Results ot 
fright. * 


symptoms might result in paralysis. The judge told the jury 
that they might award damages, if they w’cre of opinion that 
the injuries suffered Avere the natural result of the fright, and 
that the degree of fright experienced was the natural result hf 
the circumstances brought about by the defiuidauts* act. This 
direcbion was supported on appeal (/;). The Court appear to 
have thought ithat their decision Avas inconsistent Avith that of 


(o) 18 App. Ga. 222 ; 57 J. P. i\ 60. • 

(i?) Rell V. a. iV. Ry. Co., 26 Ir, L. Rep. C. L. 128. 

% E 2 
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the Victorian Railways. The two cases may, liowever, very 
well stand top:ether. It is evident that the railway company in 
the second case had contracted to carry the plaintiff carefully 
towards her destination, and that they had broken their con- 
tract by starting her violently down hill in the wrong direction, 
and thereby frightening her and shaking her up. The injury 
to her system was that which is familiarly known as railway 
shock,” and was the immediate result of the wrong complained 
of. In the former case the railway company had entered into 
no contract with the plaintiff, and had never been in charge of 
her person, nor had directly affected it in anyway. It does not 
appear how the jury was directed by the judge. If the jury 
had been asked whether such injuries as tlie plaintiff suffered 
were the natural result of finding herself in alarming proximity 
to a passing train, they might probably have answered in tlic 
negative. 

Both th(‘.8C decisions wxtc discussed in a case before 
Wright, J. (q), where the defendant, by way of a practical 
joke, had falsely informed a married lady that her husband had 
just had his leg broken by an accident. It was admitted that 
he had intended her to believe his statement. It w’as held that 
the damages would include, not only the costs to which the lady 
was put in sending to see after her husband, but a sum of 100/. 
for a serious illness which followed from a shock to her nervous 
system. In this case there w’as a direct wrongful act done to 
the plaintiff, with the intention of produc.ing some painful 
effect on her mind, and the Court considered that the actual 
result was neither too remote nor an unnatural coiisecjuenoe of 
the act done and intended. 

The same f|uestion has arisen in insiirancre cases, where it is 
disputed whether the loss complained of has arisen froin 
accident insured against. A railway passenger was insured 
against “ death from the effects of injury caused by accident,” 
The accident was a fall which dislocated his shoulder. He 
died of pneumonia caused by cold. It was found as a fact 

that his catching cold and the fatal effects of the cold were 
both due to the condition of health to which he was I’eduoed by 
the accident.” It was held that his death came within the 

Ql) Williimon v. Downton^ 2 Q. B. 67. 
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terms of the policy. Wills, J., said : — “ Had the issue been 
submitted to a jury, ] think that the proper direction would 
have been, ‘ Do you think that the circumstances leading up to 
the death, including the cold which caused the pneumonia, were 
the reasonable and natural consequences of the injury, and of 
the conditions luider which the assured had to live in conse- 
quence of the injury?’ If you find that no foreign cause 
intervened, and that nothing happened except what was to be 
reasonably expected under the circumstances, you may and 
ought to find that tlie death resulted from the effects of the 
injury ” (r). Exactly the same direction would be given if the 
action^ bad been against a dch'iidaiit whose wrongful act had 
caused the a(5cideiit. 

A dsiring attempt to extend the doctrine of consequential 
damages failed deservedly in the following case (,s‘). The de- 
fendant, in brea(^h of a Poli(;e Act, washed .a van in a public 
street, and allowed tlu^ w’aste water to run down tlie gutL(‘r 
to a grating about twenty-five yards oll‘, from wdiieh in the 
ordinary state of things it would ha\e drained into the sewer. 

In oonscK^uence of a hard frost the grating was obstructed by 
ice, and the w^ator in (consequence flowed over the ])avemeni and 
froze. 'Inhere was no eMdonce that the defendant knew of the 
grating being obstructed. The plaintiff’s liorse siipjicd on the 
ice and broke its leg. It w^as sought to reco\ei‘ from the 
defendant the value of the horse. But it was held that the 
damage was too remote, not being one whidi he could fairly be 
expected to anticipate as likely to ensue from his act(/). 

Another, and equally fatal obje(‘tiou was, that the defendant’s 
conduct was only wrongful as being in bncach of a Police Act, 
and that the harm rosultiug from it to the plaintiff was not the 
particular sort of mischief winch the statute was intended to 
prevent («). 

In the case of l^z/sou v. Newport ])ocl Company {v) the Wihmy. 

^ _ Newport Dock 

, ^ ' ' ’ Company, 

(r) Iifitt V. Railway Paaite/ifiens AiOtaranre Co , 22 Q. U. D. 504, p. 512 : 

68 L. J. Q. B. j<ji ; Pugti v. X JJ. Jf' S C Ry, ('o , 2 Q. B. 21S. 

(«) Sharp V. Powell, L. B. 7 C V. 253 ; JlL. A C. 1*. 05. 

(0 Bee, too, Croueh v. G, N. Ry, Co., 11 Ex. 742 ; 25 L. ,1 Ex. 137 : 

Burton v. Pinkerton, h. ll. 2 Ex. 340 ; 36 L. J. Ex. 137 : (Mofw G, IE. 

Ins, Co., li. li. 8 C. P. 552 ; 42 L. J. C P. 200. 

W See, Gon v. Seott, L. B. 0 Ex. 125 ; 43 L. J. Ex. 92 : Ward v. * 

Hobbs, 4 App. Oas, 13, ante, p. 22. 

W L. E. 1 Ex. 177 ; 35 L. J. Ex. «7.- 
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Court of Exchequer was unable, upon the materials before it, ' 
to decide whether the claim lay on one side or the other of the 
dividing-line between proximate and remote damages. There 
the defendants contmeted to receive a ship into dock at a 
specified time. The ship was brought to the dock in ballast at 
the specified time, but owing to tlie breaking of one of the 
chains of the dock-gate she could not be admitted. The day 
was stormy, and after a consultation between the pilot and 
captain, the latter anchored the vessel opposite the dock. At 
the turn of the tide she grounded on a sandbank and broke her 
back. The plaintifF sued to recover her value, and at the trial 
tvvo questions were left to the jury. First, was it possible to 
have taken the vessel to a place of safety ? Second, if so, was . 
it the fault of the captain or tlie pilot that she was not so 
taken ? The jury were unable to agree on the first (|uestion, 
b it found on the sec^ond that there was no negligence on the 
part of either captain or pilot. jVIartiu, ii., was of opinion upon 
these findings that the defendants were liable. He thought the 
verdict of the jury amounted to this, that the defendants’ 
bi’each of contract pla(;ed the captain in a position in which he 
had to adopt one of several perilous alternatives, and that he 
a(;ted in a proper and reasonable manner under the circum- 
stances, The defendants were therefore responsible for the 
consequences, which were the natural r(*sult of the (iourse he 
adopted, lie cjonsidercd that the case was decided by the 
autliority of Jonea v. Boijve {w), where an accident happened to 
a stage-coach, upon wdiich the plaintilf jumped down and broke 
his leg. Lord Ellenborough })nt it to the jury to consider, 
whether the plaintiff’s acts were such as a reasonable and 
prudent mind would have adopted, and added : “If T place a 
man in such a situation that he must adopt a perilous alterna- 
tive, I am responsible for the consequences.” The rest of 
Court, however, thought that the want of any finding upon the ’ 
first question rendered it impossible to decide the case. They 
pointed out, that if there was any place of safety to which the 
ship could and ought to have been taken, then the defendants 
were not responsible. Nor would they have been responsible if 
the weather was so stormy that it was an unsafe thing to take 

(w) 1 stark. 493. p.*73. 

I 



REMOTENESS OF DAMAGE. 


55 


the ship to the dock at all. A new trial was therefore directed 
to settle these points. 

One very common instance in which damages are held to be 
too remote arises where the plaintiff claims compensation for the 
profits which he would have made, if the defendant had carried 
out his contract. It is by no means true, however, that such 
profits l an never form a ground of damage (x). Loss of profits 
is recoverable so far as it is the natural result of the breach of 
contract, but nob when it is founded on a special contract for 
re-sale, unknown to the defendant, which is frustrated by that 
breach. This distinction has been very clearly pointed out in 
a case in the Supreme Court of New York. The plaintiffs had 
contracted with the defendants to furnish marble from a specified 
quarry at a fixed sum for the erection of a City Hall. The 
plaintiff entered into a contract with the proprietors of the 
(juarry for the required amount at a srualler sum. After 
delivering a part of the marble the defendants refused to 
receive any more, ddie plaiiitiils sued for breach of contract, 
and claimed as damag(‘H the profit they would have made by 
furnishing the marble at a larger sum than they ^^ere to pay for 
it. Kent, J., ruled accordingly “ that tlie jury should allow the 
plaintiffs as much as tlu' pcrforinauci‘ of the contract would 
have benefited them ; and this ruling was allirmed in the 
court above. Nelson, C.J., said, Jt is not to he denied that 
there are profits or gains derivubh* from a contract which aie 
uniformly rejected as. too contingent and speculative in their 


(a?) In cases oLinfriiiuoinciil <>f patt'iit «>r unlawful usi‘ of trade mark, 
loss of profits forms the substjinlial giouiid foj the claim of comitcnsation. 
It has been decided tluit hpecud damage, by loss of cu>tum or otlicrwise, 
must be proved, whci’c a tiadc mark has been list'd, and it o.innot be 
assumed that the goods sold by the deiendant would have bt-en *so]d by 
the plaintiff, but fur the detendaiits unlawful use of his tiade mark. 
JjeatJter Cloth Co. v. J/ir^trhJirhfj h. It 1 Eep 201). On the other hand, 
every sale of a patented ait ielc must boa damage to the patentee, see 
Page-Wood, V.-(/ , Duienport v. Hylands^ L. Jt 1 Eip It()2, where the 
difference in form between the irujuiry as to damages in the ea'^c of a 
patent and of a trade mark is pointed out. Where a patentee has been 
in the habit of granting lieenees at a ceitain royalty, the ineabure oJL 
damages will be the amount of royalty winch ought to have been paid. 
I^mny. Jack, L. 11. 5 Eq. 18 ; 30 L. J. (Jli. 45.^), See also Bebts v. m 
VUre^ 34 L. J.^Ch. 289: Vntted lior»e Shoe Co. v. SteuKui, 13 *App. Ca. 
401 ; America 11 II raided Wu'c Co. v. Thommn, 14 Ch. D. 274 ; 59 L. J. Ch. 
426. See, as to infringement of copyiighl, Muddock v. Blackwood, 

[1898] 1 Ch. 68. 
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nature, and too dependent upon the fluctuation of markets and 
the chances of business to enter into a safe or reasonable 
estimate of damaj^e. Thus any supposed successful operation 
the party might have made, if he had not been prevented from 
realizing the proceeds of the contract at the time stipulated, is 
a consideration not to be taken into the estimate. Besides the 
uncertain and contingent issue of suc^h an operation, in itself 
considered, it has no legal or necessary connection with the 
stipulations beti^een the parties, and cannot, therefore, be 
presumed to have entered into their consideration at the time 
of contracting. . . . When the books and cases speak of the 
l^rofits anticipated from a good bargain, as matters too remote 
and uncertain to be taken into the account in ascertaining the 
tT'uo measure of damages, they usually have reference to depen- 
dent and collateral engagements entered into on the faith and in 
e\pcctation of the- performance of the pnnci]>al (jontract. But 
profits or advantages which are the direct and immediate fruits 
( f the contract entered into between the parties, stand upon a 
different footing. These are part and parcel of the contract 
itself — entering into and constituting a portion of its very 
elements, something stipulated for, the right to the enjoyment 
of wdnch is just as clear and plain as to the fulfilment of any 
other stipulation. Th(^y are jiresumed to have been taken into 
consideration and deliberated upon before the contract was 
made, and formed, perhaps, the only inducement to the 
aiTangement (y). 

The distinction pointed out in the above judgment between 
primary and secondary profits furnishes the key to the English 
cases in which jirofits have been admitted and rejected as an 
element in the damages allowed. Many of these cases have 
already been cited and commented on. For instance, where the , 
act complained of w^as the non-delivery of a ship, the measure 
of damages was the profit that might have been made out of 
her use (z). Where a dredger bad been sunk in a collision, it 
was held that the owners were entitled to damages for the loss of 


(y) Masterton v. Mayiyr of Brooklyn, 7 Hill, 62. 

(f) Fletcher v. Tayleur, 17 0. B. 21 ; 25 L. J. C. P. 65*; ante, p. IS : 
Cory V. Thames Irortworks Co., L. R. 3 Q. 15. 181 ; a7iie, p. 27 : Mo parte 
Cambrian Steam Packet Co., L. R. 6 Kq. 356 ; L.Ji. 4 Cii. 117 ; a7ite, p. 43 : 
The Argentina, 14 App. Oa. 519 ; 58 L. J. P. D. A. 1. 
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its use while It was being repaired, and for the consequent delay 
to the dredging operations, although they were trustees of a 
public harbour, who derived their funds from rates, and were 
not entitled to make or distribute profits («). Where the 
action was brought under s, B2 of the Patents, Designs, and 
Trade Marks Act, 1883, to restrain the defendant from 
threatening proceedings against the plaintifiP in respect of 
the manufacture and use of cjaineras, on the ground of an 
alleged infringement of the defendant’s patent, it was held that 
the plaintiff could recover by way of damages the profit which 
he would have made by selling the exclusive use of his cameras 
to a third party, who had broken off negotiations with him for 
the pur(3hase in consequence of the defendant’s threats {b). In 
the case of non-delivery of goods, the measure of damages 
is the ordinary selling jirice of the goods, that is the ordinary 
profit that would have been made if they had been received in 
due course; but not the special profit rhat would have arisen 
from some excofitional eontraet for resale (r). So where an 
action was brought against the defendants for not fulfilling a 
contra(jt to fit up certain machinery within a reasonable time. 
The declaration laid as siieeial damage tin* loss of time of the 
plaintiffs apprentices, who were in ronseqmmee ke])t unem- 
ployed ; and also the loss they had iiKUirred by being unable to 
perform a contract entered into with another firm for the sujiply 
of bobbin. It appeared that this contract being fur tlie sale of 
goods above the value of 10/. W'as not valid, for w^aiit of writing, 


(a) The Greia [ 1SU7 ] A. O r>‘»G , (*>(> U .1. T ir»(> It wiis admitUd 

thatth<‘y were entitled to the ei»Nt ol the apparaUi« iiee<‘Si^ary foi niisiug 
the wreck, with interest u}»on t}i(‘ capital invented in suidi apparatus, 
repairs, depreciation fund, and insurain*e 77/e Greia Jlolmr, 

1S2. A contiary decision was jjjiven wher<‘ the action was brought by 
the owner of a tiainaged vi'ssel -iigainst the insurer tihclhournv v. Itow 
Investment Corporation, [ ISIKS | 2 Q. Jt 1)20 , <17 L J Q, 15. Utl. 

(ft) Skinner v. Shew, [ 1KI)4] 2 (’li 581. 

C<?) Wilson y Lafwashire S' Yorkshire Jly /'h.. 9 C. 15 N 8. 082, 30 
L. J. C. P. 232 ; ante, j). 1 i • Jiorrtes v. Jiutehuison, 18 (^13 N. 8. 445 ; 
34 L. J. C. l\ 109 : //orne v. Midland Ity, ('o.. L. H. 7 C. V 583 ; L. K. 
8 C. P. 131 ; 42 L. J. C. P. 59 ; ante^ p 29 larios v. Gi/rety, L. II. 5 
F. C. 346, 358 . Grehert Jiorqnis v. Avqenf, 15 15 1> 85 , 54 L. J. Q. B.* 

311 ; ante, p. 39 ; Ifamniond v. Jiussey, 20 Q. B 1). 79 , 57 L. J. Q. IV. 
68. See as to breach of contract to lend money, Western Waqgtin Co, v. 
West, [1892] *1 Oh. 271, p. 277; 01 L. J. Ch. 241* to take debentures, 
South African Territories v. Walhnqfon, [1897J 1 Q. B. 092 ; aftirmed, 
[1898] A. C. 309; 67 ia. J. Q. B. 470: Mahamas /. S. Plantation y. 
^r\gin, 14 Times L. U. 139. 
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under the Statute of Frauds. The first item or damage was 
allowed without question. As to the second, Alderson, B., 
said, The defendants undertook to perform a contract within 
a reasonable time, and failed to do so ; the plaintiffs say, ^ We 
should have made certain profits had the contract been per- 
formed.’ The jury are not bound to adopt any specific con- 
tract that may have been made ; but if reasonable evidence is 
given that the amount of profit would have been as claimed, 
the damages may be assessed accordingly ” (a?). And so a 
person who fails to supply a piece of mechanism, which is, and 
which he knew to be, only valuable as forming part of an entire 
machine, will be responsible for any loss of profits flowing from 
the inutility of that which it was intended to complete (e). 

This appears to have been the rafio decidendi in a case where 
the plaintiflF, a ladies’ tailor, contracted with the owner of a weekly 
mwspaper called Mx^Jewtah Chronicle for fifty-two insertions 
of a certain advertisement on successive dates commencing from 
May, 1894, in the front page of the Jennsh Chronicle, From 
the character of the plaintilf ’s premises, he (amid only obtain 
re(*/Ognition by means of advertisements. The })laintiff‘ was the 
only ladies’ tailor who advertised in the defendant’s paper, and 
the paper was the special journal of the Jewish Avorld. The 
contract was made in consequence of the great increase of 
custom wliKth had followed a previous insertion for thirteen 
issues in the same paper. This success continued so long as 
the advertisements continued. The advertisement was discon- 
tinued, by what was found by the jury to be a breach of con- 
tract, in September, and was immediately followed by a falling 
off of business, for which no other cause could be suggested. 
The jury assessed the damages at GO/. It was argued for the 
defendant that the damages were too remote and speculative ; 
that the evidence of loss of business was inadmissible, and that* 
the true measure of damages was the cost of the advertisement. 
It was held by Kennedy, J., that the defendants knew the object 
of the advertisement ; that they ought to be taken to have 
known that if they broke the contract the result would be, as 
a natural consequence, loss to the plaintiff’ in his business; and 


(<i) Water H v. Towers^ 8 Ex. 401. Hee 22 L. J. Ex. 187. 

(e) Uydraulic Engmeertng Co, v. 4*Q. 13. D. 670 ; 38. 
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that the evidence of loss of business, not accounted for in any 
other way, was proper for the consideration of the jury in 
assessing damages. It is evident here that what was contracted 
for was notoriety among a very desirable class of customers, 
which could be attained in no other w'ay, and which had no 
other use than tliat of attracting business. The stoppage of 
the advortiseraent was the withdrawal of the notoriety, and the 
conscqmmt loss of business was not only the evidence that 
damage had followed, but an approximate measure of its 
amount, the loss itself being a result which must have been in 
the contemplation of the defendant (/). 

Numerous instances will occur in the course of this work where 
in which loss of profits has bei^n rejected as an element in aUowecTfor. 
damages. A few instances, howe\ei% may be mentioned here 
as further illustrating the rule. In detinue for not returning 
scrip it was ruled by Ch*esswell, J., that no damages could be 
given for the loss sustained by the plaintiff, in conseijuence of 
the detention of the sliarcs Jiaving prevented his paying up 
deposits, which avouIJ have entitled him to an allotment of one 
thousand other Hlmres, as this damage was too remote (//). In 
an action against a comjiany ibr wrongfully refusing to register 
a transfer of shares, in which the consider atioii for the tr.insfer 
was stated at a nominal sum, it was lield that the company 
could not be compelled to pay substantial damages on the 
ground that the real contract between the plaintiti’ and bis 
transferee was, that thp latter should take the shares at their 
then market value, and that tins value was iugher than that at 
which the shares could have been sold when the company con- 
sented to register. It would have been diflerent if the real 
nature of the transfer had been brought to the notice of the 
company when they were called on to register (/i). So where 
an auctioneer eutered into an agrc(*mciit on behalf of defendant 
to sell premises to plaintiff, without having communicated the 
treaty to the former. The defendant had in the meantime 
sold to a third party. An action was brought for breach^ of 
contract, and tlie same learned judge held that no damages* 

(/) Myers^ 11 Times Law Reports, 827. 

W Arohei* v. V^Uhama, 2 0. Ac K. 20. 

(/O Skinner y, (My of London Marine Insurance PorjforatioHy 14 Q. B, D. 

882; 64L. J.Q.B.437. • 



GENERAL PRINCIPLES OF DAMAGE, 


60 

could be given for the loss of the plaintiff’s bargain, saying, 
“ his real loss is the loss of the use of the r>()/. paid as deposit, 
and the expenses incurred by him to his attorney, and this, I 
think, is all that he can recover” (^). Jn another case the 
contract was to demise a ferry and premises, and the plaintiff 
was promoter of a company provisionally registered for the 
purpose of working the feriy, and was also its solicitor. No 
title could be made out, and in an action against the vendor, it 
was held that the plaintiff could not recover for loss of profits 
from the granting of the lease and the establishment of the 
association ; nor the profits he would have derived from being 
employed as solicitor by the association, nor in respect of any 
advantage he would have derived from his time, labour, &c., 

» employed in the formation of the association (y). There is one 

Losing chance in which there seems to have been a differen(‘e of opinion 
of a prize. beiweeii two learned judges. A prize had been offered for the 
bej-t model of a machine for loading barges. The plaintiff had 
sent one by railway, but, through the negligence of the defen- 
dant, it arrived too late, and the plaintiff lost his chance of the 
prize. A question arose as to the measure of damages, whether 
it w’as the value c^f thewwk and materials, or wdiether the prize 
might be taken into consideration. Patteson, J., seemed to 
think it might: he said, “The plaintiff had put his damage 
upon a right principle, for he said the goods were made for a 
specific purjiose, which lias be(*n defeated by the negligence of 
the defendant, and they have become useless.” Erie, J., said, 
“ I have had great doubts whether that chance was not too 
remote and contingent to be the subject of damages ” (/;). No 
decision was given, as the case went off* upon a different point. 
It is apprehended, however, that the opinion of Erie, J., was 
the true one. The question seems to come to this : Was the 
plaintiff’s chance of winning the prize a matter of such an 
ascertainable value at the lime of entering into the contract of 
carriage, as to have been capable of contemplation by both 
parties ? If it was not ascertainable then, it is difficult to see 
how it could have formed part of the contract, and if it did 

(i) Tyrer v. King^ 2 C. & K. 151. See upon this peint, Contracts 
for Sale of Land, post, c. v, 

(J) IfansUp V. PadwicU, 5 Ex. 616. * 

WaUo7i V. Amhergate Ry, Co., 16 Jur. 448. 
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not form part of the contract, it could not enter into the 
damaj]fC8 for breach. Suppose the same carrier had been en- 
trusted with all the models scut for competition, and delayed 
them all, should he pay the amount of the prize to each, or 
apportion it among them, or how ? Even if the actual judges 
gave evidence that a particular model would have Avon the 
prize, ^till this would be matter ex post facto, not known at the 
time of the bargain, and forming no part of it. The case is 
A^cry like one alluded to by Lord Elleiiborough as having been 
frequently mentioned by Lord Alvaiiley, where the plaintiff 
complained of false imprisonment, per quod, being confined on 
shore he lost a lieutenancy. This Avas taken as an ad absurdum 
case. Would it have made any difference if the plaintiff had 
been delayed in a train Avhen traA^elling to London to be 
examined for his commission (/) ? 

It may be as well to state, that according to the Scotch laA\, 
loss of profits may be included in the estimate of damages. 
It was on this ground that Dunlop v. Hujgins Avas decided in 
the House of Lords (w). It was an appeal fi’om a Scotch 
court; and it was held that in an action in that country, foi* 
non-delivery of goods according to contract, tlie damages Avere 
not restricted to the difference between the contract and 
market price, Imt that the plaintiff might recover in respect 
of the profiU which he Avould have made by a contract of 
re-sale into AAdiich he had enU;red. This decision is in itself 
no authority in England, as it turned upon the acknowledjicd 
difference between the law of the two countries in this respect. 
It is remarkable, Iioavcatt, for a vigorous onslaught upon the 
English laAV, by so formidable an opponent as Lord Cotten- 
ham, 0. He said(7i), ‘Mf pig-iron had only risen one 
shilling a ton in the market, but the purchasers had lost 
1,000/, upon a contract Avitli a railway company, in my opinion 
they ought not only to recover the damage which Avould have 

CO Boyce v. Bayliffe, 1 Oanipb. HS. In a rase somewhat rcseifiblinir 
that put by JiOrd Alvaiiley, an attem}>t was made to rc'cover special 
damages for the loss of a situation which the plaintilf alleged that, ho 
would have obtained but for the false inqinsonmont which formed the 
subject of the action, but the damage was held to he too i emote. Ilovy 
V. Felton, 11 0. H. N. S. 142; 111 L. J. O. I*. 10r», See al<o Burton \ 
Pinkertoyi, L. K. 2 Ex, 340 ; 30 L. J. Ex. 137. 

(w) 1 H. L. Oa.381. 

(«) 1 H. L. Ca. 403. 
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arisen if they had gone into the market and bought the iron 
at the increased price ; but also that profit which would have 
been received if the party had performed his contract. No 
other rule is reconcilable with justice, nor with the duty which 
the jury had to perform, that of deciding the amount of 
damage which the party has suffered by the breach of liis 
contract.” But, with the greatest possible respect, it may be 
suggested that the rule most reconcilable with justice would be 
to inquire what was the contract, and what were the liabilities 
really entered into by the }>artics ? The question is not what 
profit the plaintiff might have made, but wliat profit he 
professed to be purchasing. Not what damage he actually 
sutfered, but what the other contemplated and uudeitook to 
pay for. It is quite clear that loss of profits by a re-sale can 
ne^ er be contemplated, unless the re-sale has a('tnally taken 
place at the time, and is communicated to the oth{‘r party. 
The reason is, that such a profit is utt(‘rly incajiable of valua- 
tion. It may depend upon a change of weafher, a scientific 
dis(^ovcry, an outbreak of war, a workmen’s strike. It will 
depend upon the energy and sagacity of the jiersoii who 
purchases the goods, and the solvemw of the pc^rson to whom 
he sells them again. In short, if the Scot(‘h rule were to be 
carried out to its fair extent, no one could contract to sell 
goods which were not actually in his possession, without 
charging an additional premium, commensurate to tiic iirofits 
which the vendee might possibly make, and for which he 
himself would have to pay, if prevented from carrying out his 
agreement (o). 

All the previous cases, according to English law, are resolved 
by answering the question : — Is the particular result such as 
might have been contemplated by the parties, as naturally 
flowing from the act done ? The same (juestion, upon the 
same principle, solves a number of other cases, in which profits 
do not come into consideration. For instance : the defendant 
libelled a concert singer, wdio, in consequence, refused to sing 
at the iflaintiff’s oratorio, for fear of being badly received. It 
was held that this damage to the plaintiff was not ^sufficiently 


(o) Thirt reasoning was cited with approbation by Giotnpton, J,, aud 
Blackburn, J., in Wtlltaf/M v. 6 B. & 495 ; 34 L. J. Q. B. 

221 : Thai v. Hvndermn^ 8 B. D. 457. 
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connected with the act of the defendant to entitle the former 
to an action. It was said that the refusal to sing might have 
proceeded from groundless apprehension, or caprice, or some 
complet<jly different cause (p). A still stronger case was where 
the defendant by beating an actor, prevented his performing, 
and the injury to the manager of the theatre was also held to be 
too rem<»te(^). The same principle has been applied in cases Cases of 
of slander, where the words used were not in themselves defamation, 
defamatory, though by a strained construction they were so 
understood. The plaintiff was a shopwoman, and the defen- 
dant had said of her, she secreted one shilling and sixpence 
under tlje till ; stating these arc not times to he robbed.” In 
consequence of these words S. refused to employ her. It was 
held that no acticui lay. “ If S. refused to take tlie plaintiff 
into his service on this account, h(‘ acted without reasonable 
cause ; and in order to make words actioiiahle, tlu'y must be 
such that S])c<ual damage may be the fair and natural result of 
them” (r). Jn one case, the (kmrt exercised rather a penerse 
ingenuity in holding damage to he insufficiently shown. The 
plaintiff was a dealer in the iiinds, and the words were ‘Mie 
is a lame duck,” which in Stock Exchange parlance mean, a 
person unable to fiillil his contracts, d^'lie <\)urt said that the 
contracts alluded to might be unlawful, and if so, no special 
damage could follow from a charge that he had not done what 
the law prohibits. It seems rather Jiard on tlie plaintiif to 
assume, for the sake of letting him W abused, that lie was 
acting illegally («)• the othm’ liand, where words, wliich 
in themselves import an accusation, are uttered in presence of 
a third person who acts upon them to the injury of the jdain- 
tiff, in such a manner as might naturally have been exjiected, 
it is no matter whether the third person htdieved the accusation 
or not, if his conduct was in fact caused by the accusation being 
made. This may be illustrated by a case whore the defeudant 
came to his tenant, by whom the plaintiff was employed, and 


(p) AMey v Ilarnmn^ 1 Ksp. 48. / 

ifC) Taylvr^y. 1 Ksj>. aso ; but <*t)iisul(*iuble doubts were thrown 
upon the author ity of this liocision in the case of 6b//’, 2 E. & 13, 

216; 22L. J.Q. B. 4(53. 

(r) Per Taunton, Kelly v. Pnrtmytony 5 1’. Ad. 045, 050. 

(#) MorrU v. LangdalCy 2 B. & P. 284. 
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in whose house she lodged, and used language ascribing licen- 
tious conduct to her. The tenant disbelieved the charge, but 
turned the plaintiff away for fear of displeasing the landlord (/). 
In either view the damage was clearly the immediate and 
probable result of the words used. 

In a case where commissioners of an inland navigation 
executed a lease of a canal for a term of years pursuant to a 
statute, which enacted that in case the leasee should permit the 
works to be out of repair the commissioners should give him 
notice to repair, and on his neglecting to do so might do the 
repairs and pay the expenses out of the tolls, a lock forming 
part of the navigation fell in, and the plaintiff’s barge was 
delayed. The lock had been out of repair to the knowledge of 
the commissioners, but they had given no notice to the lessee. 
Tiie plaintiff claimed from the commissioners damages for the 
delay, but it was held that, assuming an action to lie against 
the commissioners for not having given notice to the lessee 
to repair, the damage to the plaintiff was not the proximate 
natural result of that breach. It did not follow, that if they 
had given the notice the repairs would have been done(«/). 
And in another case a declaration, stating that the defendant 
conspired and combined with a confederate to take the 
plaintiff’s promises and set up illicit stills there, and by 
falsely pretending that tlie premises w(ut wanted for a lawful 
and innocent trade, induced the plaintiff to let the premises to 
the confederate, and permit him and the defendant to take 
possession, whereupon they set up the still and rojircsonted the 
plaintiff to be the proprietor, by reason of which he was con- 
victed of aiding and abetting in tlic illicit distillation, was 
held bad on demurrer, the damage not being the legitimate 
consequence of the defendant’s acts (v). 

There are two old cases in which the defendant was sued 
for consequential damage, arising from non-repair of his fences. 
In one case the plaintifiTs cattle strayed into defendant’s close, 


(f) Knlqht r. Gihhs^ 1 A. &. E. 43. 

(ji)Waikei- V. Goe, 3 H.& N. 335 ; 27 L. J. Ex. 427 ; affirmed 4 fl.&N. 
350 ; 28 L. J. Ex. 184. 

(«) Barber v. Lcsiter^ 7 C. B. N. S. 175 ; 29 L. J. C. ?. 161. Sec for 
an example of damage too remote m an action fiilae representation. 
Collins V. Cave, 4 H. k N. 226 ; 30 L. J. Ex. 65. 
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and thence upon the land of W., wlio sued the plaintiff, which 
was the damaiL>-e complained of (,r), Jn another, the plaintiff’s 
marc went throup^h a ^^ap, and falling into a ditch was 
drowned (//). In neither of these cases was any .objection 
taken on account of the I'emoteness. They were affirmed and 
relied upon in a more modern (‘ase, where the damage resulting 
from a s^imilar non -repair of fences was, that the plaintiff’s 
horse escaped into the defendant’s close, and was there killed 
by the falling of a haystack (r). Here the objection that the 
damage was too I’emote was expressly taken and overruled. 
Of (‘oursf in all such cases it is necessary to show an obligation, 
by prescription, contract, or statute, to maintain such fences, 
or that the defendant Inis created something which amounts to 

a nuisance (^ 0 * 

In some recent cases the liability to ilaniagcs for injuries 
resulting from the escape of animals, w’as decided n])on reason- 
ings Avhiiih, though uniform in priiunple, were rather varied 
in application. In ( v. Burlndtje (b), the defendant’s horse 
had strayed on the highway, and then kicked the plaintiff’s 
child, which was the injury complained of. Tliere was no 
evidence why the horse had kicked the child, except that it did 
not arise from any fault of the child. It was held that the 
owner W'as not liable, as it did not apjiear that he knew that 
the horse was vicious. The judges said that they assumed 
that the horse was a trespasser, and that foi* all natural results 
of his trespass, such as eating grass, trampling the soil, and the 
like, the owner would be liable, and that, whether the escape of 
the horse resulted from negligence or not. Ilut that it was not 
a natural thing for a horse to kick a child unless lie was 
vicious. And, therefore, the owner could not be liable fur an 
act which only a vicious animal would do, unless he knew of 
its vice. A contrary decision was arrived at in two later cases. 


{•V) I/olhai'h V. Cro. .lai* 

{(/) Anon., 1 Voiitr. 21)1. 

(,-) Potvdl y. Sahiflm rtf. "2 V. A J 'IIM Lnurttnu \ L 11 S 

n. 27+: 42 L. J. (j. Jl. 117 ; l)(iivi>on ^ Mai fft/., E U. S E\. /f, 12 
L. J. Ex. 4a. Sec, t<»o. Stwralnf v L. S )' A*//.. L K. a (,1 1* 2«JH : 
4HL. J. Q. H. «Hirmc(l 1 Q i? 1> 12: ir* E .E Q. E I . 
atygory, [I8a.*>| 1 V. It raU ; Ul E. J. Q. IE 41.-i. 

00 Mofmn \, Ifanyl, Ap}> (\is |OS2j (hrtt, ^ O' If’ A*// ()> , (> 
<AB. D. 2H7 • v. /ioobr(% .*1 C. 1*. l> 

{pj El C. II. 4110 ; 32 E .EG. V sa 
M.D. 
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X^ee V. RHetf. 

Mils V. 
.fiOfttlft. * 


the agent in each being also a horse ; but the sufferer being 
a horse also instead of a child. In one case the horse sti’ayed 
through defect of a gate which the defendant was bound to 
I'epair, and getting into the plaintiff’s field kicked his horse. 
In the other the plaintiff’s and defendant’s, fields were separated 
by a wire fence. In the plaintift'’s field was a mare, and in the 
defendant’s field was an entire horse. The stallion and the 
mare came together at the fence, and then the former bit and 
kicked at the latter through it, thereby injuring her. In both 
cfises the defendant was held liable. In the former there was 
n'» evidence that the offending horse was vicious. In the 
hitter, there was direct evidence that he was of as quiet a 
U mper as a horse need be (r). In each case the judgment 
nas rested upon tlie ground that the horse was a trespasser, 
and that his act was the natui’al and direct f-onsequciice of his 
coming in contact with the other horse. In (Jox v. /jiirbidfffi 
the Court had held that there no evidence of negligence 
or breach of duty on the defendant’s jiart, as leading to the 
trespassing of the lioivse. In v. the (’ourt held 

that there was negligence on the defendant’s part, hut that 
the action being one of trespass, the defendant would have 
been equally liable if be bad done everything in his power to 
keep Ins horse from trespas^ing, but had in fact failed. The 
only difference between the two eases, therefore, seems to 1 k>, 
that the judges thought it was natural for a stray liorse to 
kick another liorse, but unnatural for him to kick a child. 
That it is natural for a stallion to bite and kick a mare is beyond 
all doubt. In the case of Lee v. JUIeij, it was the mare who 
kicked the horse, which was perha]>s ecjually natural. If in 
any future ease both animals are geldings, an interestiijg 
question as to horse nature will arise. 

The following cases are even stronger illustrations of the 
liabilities which may be incurred in con8C(|uencc of the un- 
reasoning and unexpected (‘.ondiict of animals. In one (rf) the 
defendant, who was bound to fence bis land for the benefit of 
the plaintiff, had allowed a wire fence to fall into disrepair, so 


- 00 Lee V. mieu, IS H. N. S, 722 ; M L. .U C. P. 212 ; IJl/iit v. Lorftts 

Jeon (K L. U. 10 C. P. 10 ; 14 L. -h C. P. 24. 

(jd) Firth v. JSowlimj ^rofi *.l C. P. D. 254 ; 47 L. J. i*. P. 358. 
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that pieces of the iron broke off, and lay hidden in the grass 
of the pasture land occupied by the plaintiff. A cow ate the 
iron and died. In the second case (f?) the defendants planted a 
yew tree upon their own ground, which in time spread its 
branches over the plainti(I‘’s ground. A horse ate it, and was 
poisoned. In each case the defendant was held liable for the 
loss. In the former case Ijeciiuse ho had committed a breach 
of an e\:press obligation to fence. In tlie latter, because he 
came under the general princij)lo, that a person who brings 
upon his own land any novious or dangerous agent, is ])ound at 
his own risk to keep it from doing an in jury to his neighbour (/), 
Where, however, a yew tree stood uj)on the defendant’s land, 
cud extended over a ditch which se])arated liis pro])erty from 
that of I he jdaintiff, but, the ditch belonged to the defendant, 
and no part of the yew tree e\tea(l(‘d o\er*the idaintitrs land, 
iaud the defendant was under no obligation to maintain a fence 
for the benefit of the ]»Uiiutiff, it was held tliat he w^as not 
liable for the death of the plaintilf’s horse from eating the yewv. 
The poisonous matter had never left his property, and lie was 
not bound to keep tli(‘ liorse away from it (yj. 

It is said in one old case, that where a master sends his 
iiervant to pay money for him upon the jienalty of a bond, and 
in his way a smitli in shoeing doth iwick his horse, and so by 
reason of this the moiuy is not j)aid ; this being the servant’s 
horse, lie shall liave an action upon tin' case for pricking of 

(r) ('nurhurai \ Auiawho m Ihn tul /fmn-tl, I K\ D. '» , IS L. .I.Ex. 109. 
t./ ) Fhirlicr \. Iv U .1 il, L. .‘l.io , ;{7l;. K\ Itll Farm" 

Arhon, ir> 1». I). 2r)S , M E. .1, 1» IlS^) Sitotn v. \\7i if t'hrad, 27 

■<5h. I). 5KS . :i:\ L . 1 . (Ml. ssr> . >..)/, N /•'// * - 

Til L. ,J. CM). ir>:i. .\iul ;) man is not t'Nvn tustOi(Hl ni jiashin^ on to his 
aieighhour, for tlio pmtoctioii of hi.s own })U)porty. AMXt<T, whuMi .lia.s, ])y 
no act of his oavti. iK’CiiiiuiIatod on his land Wyiaflrij v. L. A’ Y. Uij. Co , 
f3 Ci. B. 1). lai , r,;! I,. ,1, <^). |{, 2S.'). But he is not hoinul to Ket'p his 
(thistles from ilying ahroiul, as thev au* l!io natural giowth of the soil : 
(fden V. Wulkor, 24 (,) H. 1). (lot; , .V.l J.. J. (,Mi. 110. See as to the 
limitations upon this doctrine in cast* of r/.\ major, JVhkoIs v. Alarslantl , 
2 Kx. 1). I : 4i> L. ,1. Ex. 174 ; or, when the act is done under a convnon 
law or Ht-atutorv obligaliiui, Madras Jhf. ('o. v. /rmnidar of Carratt^ 
b. H. if I. A. act • I)i.rou v. Mot, Ud, of Works, 7 B 1>. US : 
oO L. J. Q. B. 702 ; or for the coininon hoiicfil oi tliosc wlio arc in- 
juriously affected by il, Cursfairs v. Tai/Jor, h. B.O Ex. 217 : 40* L. J. Ex. 

V. Oppriikeimrr, .*> Q. B. 1). 002 : 49 li <1. (}. I», 70S : 
Blaho V. Woolf 1 1898] 2 Q. B. 120 ; 07 Ij. J. <1, B 812 ; or, umlcr ciicum- 
stanecs which raise au tniphcation that the phuntilf has accciitcd and 
^xCQuiesocdintherisk, Ihss v. Frddrn,hAl 7 Q B 001 ; 41 L.,l.(hB 270. 
(g) Pimting v. Noakv.\ [1891] 2 Q. B. 281 . WIS L. J. (h B. a49. 
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his horse ; and the master also shall have his action upon the 
case for the specific wrong which he has sustained by ton- 
payment of his money, occasioned by this (h). This case is 
cited by Parke, B. (O' with the remark tliat. “that cause of 
action is certainly rather remote.” [ coiiceiv c that such damage 
could not be allowed for in the present day, even though the- 
master were owner of the horse as well as the money. 

Damage Damage will obviously be too remote when it is caused. 

wholly or principally, by the act of the plaintiff himself ; it 
plaintiffs own cannot then be regarded as the necessary result of the defen- 
dant’s miscofiduct. Hence, where the ca])tain of a shi]> had 
wT<*ngfully imprisoned the plaintiff, and some time after hia 
reh‘ase, on touching land, the plaintiff changed into another 
ship, it was decided that he could not recover as damages the 
cos^s so incurred, diord Kllenboroiigh said, the sjiecial damage 
shmld be closely connected with th(‘ trespass which was the 
fonndatiou of the action. Here the imprisonment was not the 
carsa pro, rima of the trans-shipment. The latter was remote 
in point of time, and the plaintiff was not driven to it to- 
redeem himself from any great peril or giievance (,/). A mon^ 
recent case stands on the same principle. The plaintiff had 
taken a passage to Australia in the defendant’s vessel, but was 
not allowed to sail on account of a mistaken belief that ho ha<l 
not i)aid liis ciitme fare. The error was found out immediately, 
and he was offered a passage in another vessel which sailed a 
week after the first. Instead of going by it he remained in 
England till December to sue the defendant. It was held that 
the expenses of his keep till trial could not be allowed as 
ckmages, since he might have gone long ago if he had wished ; 
they might, however, be allowed as costs, if his evidence was. 
necessary, and it was fit that he should have been kept as'lt 
witness (/'*). Ho if a tenant neglects to make repairs, which he 
is bound to execute, because his landlord refuses to furnish 
materials which he is hound to supply, he cannot hold his land- 
lord liahle for the damage that may be caused by bad weather. 
His proper course is to make the repairs, and charge for the 


(70 Ervrnrtl v. 2 Biilst. aS2. 

(0 6 Ex. 764. 

(A Boifcc V. Jiaylifff*,, 1 Camp. 5S. 

0t) Ansinv. L J. Q. 15. IIS ; 1 U. 0. U 7, S. C. 
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materials (Z). Aud if j^oods are delayed by a carrier, he will 
not be responsible for damages, which would not have happened, 
if the goods had not been iin]>ro])erly packed, or sent off in an 
unfit condition (m). 

Upon tlie same ])rinci])le a passenger who was removed from 
railway carriage by the servants of the railway company, 
in circumstances whicli did not justify the removal, was 
held nob entitled to re(‘Over the \alne of a pair of race-glasses 
whicli he negligently left in the (iarnage aud which were 
lost (n). Aud the owners of a ship wdiicli had Ijeen run into by 
anothei shiji, though entitled to recover for damage which 
was tin? immediate (‘onseijiience of the collision, wore held 
not eiuitled tu roco\er for damage which resulted from the 
mastoUs refusing assistance offered to him, and failing to 
use ordinary skill in n.ttcmpting to save his shi}) after the 
<*ollision (/)). • 

This rule is frequently brought to lieur in actions on theciuse 
for negligence where the question is, whether the injury was so 
completely the result of the d(‘feudant*s aer as to suppin t the 
declaration (y/). Where A. placed lime rubbish in the highway, 
w'hich blowing into the face of B.*s horse frightened it, so that 
it nearly daslied against a passing 'waggon, and in liis efforts to 
avoid it Ih uiiMkilfully drove against another lieap of J'lihbish, 
aud was overset and hurt, it w’as held that he could not recover 
against A. (//). But the rule lias been laid down aud repeatedly 
recognized, that although there may ha^e been negligence on 
the jiart of tlu‘ plaintiff, yi't unless he might, ))y the e\<Tcise of 
ordinary care, lia\e avoided the consequence <if the defendant’s 
negligence, he is entitled to recover; if by ordinary care lie 
might have avoided them, h(‘ is the author of bis own 
WTong (r). 

CO TffcJicr V. Lhuji'r^ 21 (’li 1). IS. 

(/w) HalfJwnt v A. <\ .V /A Jitf. (\k, U (J. 1* I A .'iSJ. 

Oi) Olorrr v. L, a- K IF. //;/ Te., E. It. Q. U. 2:» ; It: L .1. (J V.. :.7. 

also //tll V. 2 II. A N. 2Utl ; 27 K. .1. Kx. IT* 

(«) The Fhfuaf /*’/,%//. L ,1. A<ini 113 in tiu* Pn\y Cdiuu il. ^ • 
Jiutterfieid V. Fin n\ster. \ \ East, UO /fohh'ns Ln er/taol . 

A O. H. 1 SfntiH Co. \. J/rto/t. 1 1 1\ H 127 ('ottoo \'* II ood^ 

H C. 15, {s. r,(js ; 2i> L. .1, r. 1‘. 33:5 Maihn \. (L A. Ihf . lO C. U. 

171). 

Ql) Floiopr V. Adorn. 2 Taimt 31-1. 

CO \. (C duyir. Jit/.. 3 'M. A W. 211. 21S /Jont.K v. Moon. 10 

M. & W. 540 : Jiinh v. X. ,V ^ H*. , 2 11 A X. 121 : 20 h. J. Kx. 
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GENERAL FIUNCIPLES OF DAMAGK. 

The law upon this point has been reoeiitly affirmed in the 
House of Lords as consisting of the two following ])ropositions : 
“ The first is a general one, to this effect, that the plaintiff in 
an action for negligence cannot succeed if it is found by the 
jury tliat he has himself been guilty of any negligence or want 
of ordinary care which contributed to cause the accident. But 
there is another proposition ecjually well established, and it is 
a qualification upon the first ; namely, that though the plaintiff 
may have been guilty of negligence, and although tliat negli- 
gence may, in fact, have contributed to the accident, yet if 
the defendant could, in the result, by the exercise of ordinary 
cari» and diligence, have avoided the miscliief which happened, 
the plaintiff’s negligence will not excuse him ” (x). Hence, 
wb re the immediate cause of the accident is the defendant’s 
fault, so that without it the aecid(‘nt could not have happened 
at Sill, it is no answi-v that only for the plaintiff's negligence in 
something collateral to the immediate (‘ause of the injury, it oi" 
part of it might have been avoided. For instance, where two 
omnibuses were racing, and one struck against the otlicr, it 
apjjearod that if the omnibus in which plaintiff was riding had 
been driving sloucr, it might have been pulled up after the 
collision, and the accident prevented ( / ). And so whore the 
injury to plaintiff* was caused by a steamlioat collision, in which 


: Shifjhion v. 7 H. N. -I in , SI fj. J. Kx. 17 ThomjMm 

V. JS\ K Uy. Co.. 2 11, A S lOU ; :50 L. J. Q. I». 157 , iilHniied, 2 C. vNc S. 

110 ; ;U L, .). Q. R lai : SMo/t v, L. A -V. Cn . L. II. 2 V,. V, 

<131 ; an 1j. ,1. (J. C. 240 : South \. St. Jjoirrrore. L. R. •> 1‘. (J. 308 • Jtcol 
V. Marchatx, L. Jl. 7) I*. <’, 31(», 

(;») Mfult4>f/ V. L. A- -V. ir. Jly. Co , 1 Ai»]>. (^l^. 7r»4, 7.V.> DubUn IW .J' 
ir. Jlt/. Co. V. Sltittvrtf^ 3 A]»iJ. (^as. lir>r> . Spmght \. Tcd<‘ti>>flr, l» App. 
Cas,217- Durett L S' S. W.Jttj. Co. 11 Q. R 1).2I3, 12 Q. II. I). 70 : 

Tho Eofflhhioan^ 3 1*. 1>. 18 : JttftrHi (UixtU^ I 13. 210 : The ArJdoWf 

0 Apji. Oils. 130. See as to the j/roper hkxIc of direcl iiif? the jury iji eas^ 
where ncglig:ciiee is sol up, Mdroft. Iff/, (^o. J(fcki<on. 3 App. Cus. 193 ; 
47 L. J. 0. F. 303 : Wtihchn \. L. A N. IF, ////. ('o.. 12 App. (-as. 41 ^ 
56 L. J. 213, 220. 

(f) liiffhy V. He mitt. 5 Ex. 240. SciO Iforne v. Mohh«. 3 Kx. J). 268, 
where the w'as held liable fot a negligent a(;t whicli frightened 

a vicious mare: Wdktmt y. Day. 12 (2. H. J3. llo. Where a railway 
company directed certain }>recautioiis to be taken when a train was 
.ai>proaching a level crossing, and the precautions were omitted on one 
occasion, and a jicrsoii win* erossecl W'as killed, and it was shown tliat ho 
might have seen and heai’d the tram as it approached, itSvas hold that 
the ordinary practice of the cimsing entitled a passer-by to assume that 
it was safe to cross, and so repelled the defence* arising out of his own 
negligence : Smith v. S. K. lly. Co,, [1800] I Q. 15. 178 ; 65 L. J. Q. B, 219. 
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the plaintiff was hurt by the fallinp^ of an anchor in his own 
vessel ; held, that even if it had been shown that the anchor 
had been negligently stowed, and that the plaintiff ought not 
to have been in that part of the vessel, (which, however, the 
jury negatived,) this would liavc been no answer : that a man 
who is guilty of a wrong, and thereby produces injury to 
another, has no right to say, “ part of that mischief would not 
have ari'vcn if you yourself liad not been guilty of some negli- 
gence,” and that where the negligence of the party injured did 
not in any degree contrilnite to the immediate cause of the 
accident, such negligence ought not to be set up as an answer (^/). 
In both the last-named cases, Pollo(*k, C.B., expressed a strong 
doubt whether a man is res})onsible for all the consequences 
that may under any circumstances arise, in respect of mischief 
which by no possibility could he have foreseen, and which no 
reasonable person could be called on to hava anticipated. H(^ 
intimated that the rule was that a man is expected to guard 
against all reasonable consequences. As an illustration ]>oth of 
the princijilc of these cases, and of the limitation suggested by 
the Lord Chief Baron, may be mentioned a case in A\hich it 
was held that a person making an iinfcnccd excavation on his 
own land, near a public highway, was resjionsible for any injury 
caused by falling into it, thongli lh(‘ person injured was in 
fact a tresjiasser (./). But there the excavarion was so near 
the road as to be dangerous to persons walking along it, who 
might stray from the path even while exercising ordinary 
caution. The injury w^as one which might have been aubici- 
pated. But a man would not be answ’orahle for the result of 
digging a hole in a field far removed from any jiatli, and wdiere 
he could not have contemplated that any one would come. 
The test is whether the excavation is substantially adjomiiig 
the highway (//). 

^ OO Onrnlaml v. ('httphu, A Ex. hic aKo Tuft Wurmu 0, B 
N. H. 740 ; 2() 1^. , 1 . 0. T. 200, aihiiiusl in Ex. Cli. 0 C. 1*. N. S. oTO ; 27 
L. J. O. i*. S22 : Vowvll v, Stnnii A'avnfufuoi E. & 0.11)5 ; 20 L. J. 
Q. IB. 59. 

C'c) liarnuit lE/z/v/, 9 C. 0.092. See, tuo, v JhirutK L R. 5 (/. 1\ 
407; 39 L. J. C. 0. 005 : Jhirvold v. Watnvy. 2 Q. 0. 0‘^0 ; 07, 

b. J. Q. IJ. 771. ^ L j 

-Efardcaifflu v. S, Yorlixhnr liy. 4 H.&; N. 07 ; 2SL.,1. Elx. 139 ; 
llowimll V. iSwyf//, 7 C. 0. N. S. 701 ; 29 L. J. 0. P. 200 ; v. S. 

YorMh^eny. Cu., 0 IB. Ac S. 244 ; 02 I.. J. Q. l\, 20 : J/nr^t v. Taylor, 
14 Q. B. D. 918 ; 54 L. O! Q. IB. 010. 
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There would be a strong analogy between such a case and 
one subsequently decided under different circumstances. The 
defendant had contracted t(^ carry plaintiff’s goods, and the 
plaintiff, by consent of the defendant’s carman, got into the 
cart, which broke down. The plaintiff was held not to be 
entitled to recover for the personal damage. The carman had 
no authority to allow her into the cart, where she was a mere 
trespasser (*). There is a somewhat similar case in which a 
contrary decision was arrived at. A little child clambered into 
the defendant’s cart, while left unattended, and fell out and 
was hurt, the horse being moved on. The action was held to 
bi‘ maintainable {a). The (’onrt of Exchequer in the casci cited 
alw)ve attempted to distinguisli Lymh v. J^tn'din on the ground 
ol the tender years of tlie child, Avhich made her not the sole 
dt‘faulter. Considerable discredit, however, was thrown upon 
tl e decision, especially by Aldci-soii, JL (/>). And it is now 
settled that the doctrine of contributory negligence ap])lies to 
infant plaintiffs (c). Xevertbeless the same degree of care is 
not to be expected from children as from adults. 

There is one case which seems contrary to tlic doctrine laid 
down in Rujhf/ Hewitt and Grecnkf)td \\ i'ltaidin^ viz., that 
a party is entitled to recover for the whole result t)t defendant's 
negligence, though in |»art attributable to himself. Where a 
barge was sunk by the swell of a steamer, and the* jury gave 
only a foui’th part of the damage actually sustained, alleging 
as their reason that the blame was not attnl>iitable to the 
defendant alone, and that the barge was not i>roi)erly trimmed ; 
the verdict was upheld by tlie (’ourt(//). But it will be 
observed ‘that in that case the motion was not by the plaintiff 
for a new trial on account of the smallness of the damages, 
but by the defendant, on the ground that their finding 
amounted to a verdict in his favour, which on the authority iff 
the preceding cases it clearly did not. It appears too, in the 


(^) Jjij(jn V- Kcwhnldf 1) Kx. 302 ; 23 L. J. Ex. lOS. 
ijt') JjffiU'li V. 1 Q. Jl. 20. 

{h) See his rcniiirk, 23 Ij.A. Lx, 110. 

(r) Stnglcfoti K C. Uij. Co., 7 C. I?. N. S. 287 : Ahhotf v. MacFii\, ami 
Jfiujheii V. Maoble, 2 H. A (’. 7H ; 33 1j. J. Ex. J77 . Maogativ. Atheiioo. 
ij. k. 1 Ex. 230 ; 35 L. Ex. 1(»1. Sec, however. ns to tfiis last 
Cunam, in Cla/'k v. Chamhrnt^ 3 Q. B. 1)., at p. 338 ; 47 L. J. Q. 1). 427. 
(ft) Smith V. l)ohmm, 3 M. A G. 50. * 
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judgments in that case to liave heeu assumed by the court that 
the jury were not strictly justified in reducing the damages on 
the ground alleged by them (e). 

In apj>lying the doctrine of contributory negligence, it must riaintiff’s 
always i>e remembered that the conduct of the complainant bv 

must be judged of as the facts apj)earcd to him, not as they apparent 
afterwards turned out. AVhere, through the breaking of a 
defective rein, the horses of defendant’s stage coach ran away, 
and the plaintiff jumped off andA\a8 injured, it was held that Apparent 
ho could reco\er damages, though the (ioach Avas not over- pStiffVuct 
turned, and he would have been uninjured if he had sat still. 

Lord El leii borough said that it was sufficient that he was placed 
by the misc.onduct of the defendant in sneb a situation as 
obliged him to adojit (he alternative of a dangerous leap, or 
to remain at certain peril ( /). Jbat a man is not justified in 
encountering a great and certain danger^ in order to save 
himself a comparatively trilling inconvenience. For instance, 
where a passenger fell out of a train in trying to shut a door, 
which flew o])en, aud it appeared that there Avas room in the 
carriage for him to sit away from the door, and that the 
train Avould him; stoppinl at a station in a few minutes, it 
Avas hold that the accident was not the natural and uect‘ssary 
result of the coiniiany’s negligciu^e (//). It would of (‘ourse havi^ 
been otherwise if the accident had happened Avhile he Avas 
doing an act Avhich Avould not have been dangerous but for 
some circii lust uncos Avhich he eould not have foreseen ( //;. 

Where the ]>crBon avIio eontributes by his negligence to the t'ontnbutory 
injury. is not tlie eomplaiiiaut, but Ins servant or agent, the 
former is of coarse unable to recover. A gentleman Avhose Noivs nt, 
drunken coachman brings about an accident which he might 
ha\'e avoided, could not himself rocoA’cr(/). Aud it is tln‘ 
same where the coiiiplainaiit is absolutely under the control of 
a third person, Avhosc negligence contributes to the injury. As, 

00 liaUnt \. MilrhdJ, U C A V. <ii;i tc winch the Niinc icmark'^ 

will apply. 

(/) Jiatfcr, 1 Stark. 4‘.Kk fOifc, ]>..*>!. See /><’/* Martin 11 , L. U * 

3 Kx. 18(J • and Tfir Jiuluatriv, L U. 3 A A K. \m , I0 b .1. A IMI. 

^ 07) Adairis V. A 4 . iO/. do., b. lb 1 t'. b, 73') . 3S L. .1 277. 

See the remarjjs of nraniAvcll, b. .1.. in v C-n'imnition of DarltHfffON, 

Ex, B., at p. 35. 

VO (^cc V. MrtropoJifitu A'//, (b.. T.. 11 S Q, l\, Itil . 12 b. .1. <). Ik 105. 

CO Loul EslfCr, M! 11., 12 l\ U ^p. tH 
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for instance, a babj in its nurse’s arms, or a child under the 
care of a ^rown-up })erson (k). For it is impossible to separate 
the acts of two persons who are both governed by a single will. 
But a good deal of conflict has arisen as to whether this 
principle should be applied in the case of adults who are in a 
public conveyance which is managed by persons who are not 
under their control, or in any sense their servants or agents. 
In Thorogood v. Bryan (J)^ wdierc an accident was caused partly 
by the driver of one omnibus, but to a great extent also by the 
driver of another, in which the person injured was a passenger. 
It was held that a passenger in a public conveyance is so far 
identified with the driver of that conveyance, that the negli- 
gence of the driver is his negligence, and that he cannot recover 
where the driver himself or his master could not have done so. 
I'his decision Avas for nearly forty years tlie subject of un- 
favourable comment, and of hesitating ai)i>rovaI by text Avr iters 
and judges, aud AA^as at last formally overruled by the highest 
Courts of Appeal (in). A collision occuirrcd between tw^o shii)s, 
the Beniina and the Bushirc, through negligence equally 
attributable to those aaIio W’ore in charge of each. A passenger 
and one of the crew on board the Bushire were killed, neither 
being personally to blame. Actions under Ijord (^ampbeirs 
Aot(ii) were brought by their rejn’esentatiNcs against the 
oAvners <»f the Bernina. In the original Court the actions were 
dismissed on the authority of Thorogood Bi yan^ AA’hicli was 
directly in point. In the Court of Appeal that case wa& 
held to be bad law. All the judges Avere of opinion that the 
assertion that an adult journeying in a conveyance was for any 
legal purpose identified Avith the driver of that conveyance, 
unless that driAcr Avas his oAvn servant or agent, Avas either 
unintelligible or untrue (<?). A man who has been injured by 
the negligence of another is entitled to sue him, unless he has ' 
conduced to the injury cither by his own fault, or by the fault 


(70 Watte V. X K. Btf. (K. K. h. & E. 7\[) ; 27 L. J. Q. B. 417 ; 
fiffirmed E. B. E. 728 ; 28 L. J. Q. B. 258 ; ajipiovrd J2 P. D., pp. 71, 
a I ; 13 App. (.‘a., p. 19. 

(0 8 0. B. 115. 

(m) The liemina, 12 V. V. 58 ; 13 Ai)p. Ca. 1 ; 57 I.. J. V. D, & A. 05. 

00 9 & 10 Viet. c. 93. 

(a) The ruling in Thorogood v. Bryan was su])portecl by Lord BramwcU 
on a different ground from tliat of assumed legal identiticatioii with the 
driver. See L, K, 10 Ex. p. 51 ; 44 L. J. Ex. p. JW ; 13 App. Oa. p. 11. 
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of somebody towards whom he stands in the relation of 
principal or master. The fact that a stranger has contributed 
to the accident l>y an independent act of negligence of his own, 
may give rise to a further remedy against him, but cannot 
relieve the primary offender from the consequences of his own 
default. 

Even before the case of the llernina it had been settled, that WhcitMlefcii- 
whevc the defendant’s negligence is the primary and substantial 
(‘-ause of ihe damage sustained by the ])laintifl‘, he will be primary and 
responsibh* for the wliolc damage, though it may have been 
increased i»y tin* wrongful conduct of a third person, or though in.uiiy. 
there may Inn'c ])ccu negligence on tlie ])art of such third 
person, wliich, jointly, with the defendant’s negligence, has 
caused the damage (yO* The same rule apjdies wlua-e the 
negligoii(*e is that of a person for whom the defendant is liable. 

AVhere th(‘ driver of a van, who had instructions never bo lea\(‘ 
it, quitted the \an, leaving it in cliargc of a boy n hose duty 
w’as mert'ly to distri})nte the parcels, and the boy dro\c on and 
brouglit about a collision ; it was licld that the negligence was 
that of the driver, and therefore the owner was liai>le(^.) So 
where a district council cnqiloycd a contra(*tor to construct a 
sewer, and in tlicj construction the contractor injured a gas- 
main, frcfni which the gas esoaiied into an adjoining house and 
caused an explosion, it w^as lield that the district council was 
liable for the result, as their primary duty to the public w’as so 
to constfuci the seweiMhal no injury should ensue (r). And 
similarly, when the defendant’s breach of contract has produced 
a dangerous state of things wdiich ends in an accident, the fact 
that the accident itself was brought on liy the negligence of 
another person, even though that person was the plaintiff or 
his servant, wdll be no answer to tlie action. For without the 
breach of contract the negligence would have led to no bann. 

Accordingly, w^here the defendauts had contracted to suiiply 
gas tittings in the plaintiff’s house, and the fittings were so 

(yO (hlhnn V. Jjvrrl (himHuottoftrntj L. K, I (^. I'. 270 ; 38 L. J.« 

0. i‘. 23(1 : Jlurrmm v. G. A. i///. (^o., 3 H. A (\ 231 : 33 L. J. Kx. 20(5 . 

Jidl y.AvtoJiirfr (*o., 0 U. A S. 303. Sec tSmif/t v. Uohxon^ 3 M. 4 JCG. 7)0, 

(<y) Mmilelmtt v. Farrattt, f 1807] 1 Q. U. 240. 

CO Hardalter n. Idlr Jhi<inri (\wHcd, [IBOaj I q, U. 337) ; f,5 1.. 3 
Q. B, 363 ; V. Mhnhh'doit Urban Vatirki,] 1808] 2 Q. D. 212 ; iM 

b. J. Q. B. 754. 
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defective tliat the gas escaped, and a servant negligently 
brought in a lighted candle, on which an explosion took place ; 
it was held that the defendants were liable, whether the person 
who introduced the candle was the plaintiff’s servant or not (s). 

The rule that a man cannot claim damages for harm resulting 
from his own conduct is further illustrated by cases which fall 
within the maxim, volenti non fit injuria. Cases of this sort differ 
from cases of contributory negligence in that they do not assume 
any carelessness on the part of the plaintiff. If he has under- 
taken to perform a dangerous feat, or to exercise a dangerous 
employment, knowing its risks and consenting to take his 
chance of escaping them, he cannot afterwards claim damages 
from the person who is a party to his undertaking if the (chances 
turn against him. A horsebreaker, a i*o])e-dancer or a steeple- 
jack: knows that he has an appreciable chance of breaking his 
neck every time^ he discharges his duties. I’art of his risk 
arises from the probability that, sooner or later, some out*- who 
is ( o-operating with him will neglect his duty, or lose his nerve 
when an emergency occurs. So long as the person with whom 
he contracts does not add to his risk by neglecting anything 
which it is his duty to do, or doing anything which it is his 
duty not to do, he is not responsible for any damage which 
may result from the dangers of the employment. That damage 
is merely the reduction into certainty of the contemplated 
risk (0* A^'hethe^ the plaintiff did take the risk upon himself 
is a question of fact for the ,iury in each case. Wliere the risk 
is inseparable from the employment, as in the cases above 
suggested, only one conclusion can be arrived at. But where 
the occupation is not of itself dangerous, or involves only some 
specific danger, it cannot be assumed without express and 
strong jiroof, that the jdaintiff has undertaken to run the risk 
arising from some new ingredient of danger introduced inib 
the case, oi- from the dangerous or incautious acts of others^ 
who are carrying on some independent work within the sphere 


Jion’ow« V. Mtu'ch (ittft Co,, L. II. 5 Ex. 07 ; 31) L. J. Ex. 33; 
fiftirmed L. R. 7 Ex. 1)6 ; 41 L. J. Ex. 46. 

(0 Woodlet/ V. Mrf. JJi/tf. Jly., 2 Ex. 1). 384 : TJtomaftv. Quatievmaine^ 
18 Q. B. 1). (58:) ; r»6 Ti, J. Q. B. 349 : Memhevy v. Of. II y. (hu, 

14 App. Ga. 179 ; 58 L. J. Q. B. .163. A dcfcnilaid is always lialJlc for 
neglect of a statutory obli^^ation. Jhiddelry v, JCarl Crnucilic, 19 Q. B. D<. 
423 ; 56 L. J. Q. B. 501. 
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of the plaintiff’s operations («)• Whether the mere fact of 
continuinp to work in an employment which has grown more 
dangerous than it was expected to be, in order to avoid dis- 
missal, is itself sufficient evidence of a consent to bear its risks, 
is a point, upon whicli much difference of opinion has been 
expressed, and which can hardly be said to be decided (/’). 

The maxim rolenli non fit injin ia has no bearing upon the 
case of a person, who, while trying to perform one of the 
ordinary <icts of life, such as entering a railway station, or 
crossing a street, finds that he has to encounter some un- 
expe(^te(l danger placed in his w'ay by the wrongful act of th(' 
defendant. If after using all due care and caution he suffers 
any harm, the defendant is liable. And it makes no difference 
that the ftsat might have been accomplished in some way which 
he did not know, and failed to discover (/r). ^ Here the risk is 
not voluntarily accepted by the injured party, but is forced upon 
him against his w'ill by the wrongful act of the defendant. 

The last instance that I shall give of damage caused by the 
plaintiff’s own act is to be found in eases w’here he has in- 
curred premature expense, in reliance upon the defendant’s 
performing his contract. I’liis subject will be noticed again in 
treating of sales of land. One illustration will be sufficient at 
jiresent. It was an action on a covenant of the 1 7 th Sept, to 
demise a ferry, and to make a good title within fourteen days 
from the date of the agreement. The plaintiff* was to pay 
f5,150/. oil the 2lffh Nov., if title could be made out. No title 
could be established. The plaintiff was ]H*oraotcr of a company 
provisionally registered for the purpose of working the ferry. 
It was held that no damages could he given for the expense of 
raising the o,ir)0/., nor the loss of interest upon it, nor for the 
costs of preparing the company’s deed of settlement, and pro- 
curing provisional registration, because these wei^e damages 
incurred by tlie plaintiff'’s own imprudence in beginning to act 

00 Smith \. IhiliVV, [isyi J A, C. 32r» ; 00 E. .1. U. (>S3 ; v.. 

iTutuhjHidr, 20 Q. U. 1). 3o0 ; 57 U J. Q U 317. 

O') Yavmimth v. Franrc, 10 Q. 15. T). 017 : 57 Ti. J. Q. B. 7 : pn‘ Eoid 
IJmmwell, 14 App. i\x. p. 187: Lord Hei'scbell. I hoi, 102: /)(>r Jjord 
BramwcU, [1891 j A. C. ]). 344: I^ord Watson, thtii,, p. 357: Loid 
HcrschoU, thtd,, p. 304 -..Lord ihtd.. p. 370. 

(w) (Monw v.X. X. ir. 7/y. Oo.. 2r Q. B. D. 220 : 57 L. J. Q. B. 
^il8 : ai«l Loi-Cl Halsbiny, L.’C. [1891J A. 0. p. 337. 
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before he had ascertained whether the plaintiff could or could 
not complete his contract (x). 

Another case in which damage Avill be too remote arises 
where it is the wrongful act of a third party, such as could not 
naturally be contemplated as likely to spring from the defen- 
dant’s conduct (?/). A wider doctrine than this was formerly 
maintained, viz., tliat where the act of the defendant caused a 
wrongful act of another, for which the plaintiff would have a 
right to sue such last-named party, he could not have a right 
of action against the original wrong-doer also. This doctrine 
rested upon the case of 17mr6‘ v. WUcovki^ (i), anti a diet am of 
Lo’*d Eldon’s in Morris v. L<tnifdah{a). (^alTied to this 
extent, however, it was much shaken l>y ^h\ Starkic in his 
wo"k on Lil)el and Slander and by the <’ourt of Exchequer 
in Green v. Button (e)^ and is now finally overruled ])y the 
case of Lumley v. Gye {d). 'I'hat was an act ion by the 
manager of a theatre against the manager of a rival liousc for 
inducing a singer to break her engagement with him. Of 
course he had a remedy agaiust the singer herself upon her 
agreement, and an attempt \\as made to frustrate the atjtion 
by means of the doctrine abo\'e alluded to. The Court of 
(^ucen^s Bench, however, decided against it, and stated the 
true import of the case of Mears v. Wdeochs^ m ffccordaiice 
with the explanation i»reviously given by -Mr. Smith (c). The 


(r) Jlantihp PafJinrV, ,*» I^x liH."). 

(^//3 A simple illustration of this rule will be founU in the ease ])ut by 
James, L. J , of the bailee of a l.ey earelessly allowing it to fall into tlu* 
})osscssion of a man who commits a burglary, and by means of tlx* key 
o])ens a box containing valuable property. Itr Umtvil Srn'ter Co.^ 
JoI(/ufo/e^ {'tanii, L. II. G Ch. at p. 218 ; 40 L. J. Cli. at j). 288. Other 
recent illustrations will be found in Jilar/rufrY. JirtHtol Wntvr 11 orhn fb., 
1 H. & N. 8GI) ; 2() I.. J. Kx. .^>7 • CahUl v. naivaon, 8 ('. 11. N. S. 10ft; 26 
L. J. i\ P. 2.58 : (mniit v. Cau\ 4 H. A N. 225 ; 28 L. J. Ex. 204.^ 
affirmed in Ex. Ch. G H. & N. 131 , 80 L. J. Kx. 5.5 : Sulhj v. Buraitty^ 
8 H. & O. 270 ; 88 L. J ICx. 810. The dcfeiirlaiit will neccssaiily ho liable 
where the act of the third party is not wrongful, and is the natui al result of 
Ins own illceal act. Clark v, Ckambrrt>, 8 Q. I?. 1). 827 ; 1 7 L. J. (^. Ih 4127. 
( 5 ) 8 East, 1 ; 2 Sm. L. C. 50G, 10th cd. 

(rt) 2 11. .Sc r. 284. 

(h) 3rd cd. 82G. 

(c) 2 C. M. Ac 11. 707. 

{(f) 2 £, Ac B. 21 G : 22 L. J. Q. B. 4G8, followed and affirmed, Hoiomt v. 
Jlall, 6 Q. B. 1). 888 . TtmpertiUi v, [ 1808] 1 Q. B. 715 ; G2 L. J. 

Q. B. 300. Sec uillea v. FUml, [1898] A. 0. I ; G7 L. ,]. Q. B. 119, in 
which the above cases were discussed. JC.rokanyc (\t. v. (Jrenonj^ [1896] 
1 Q. B. 147; C7L. J. Q. B. 2G2. ' > 

(«) 2 8m. L. C. 51 G, 10th cd. 
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facts of that muoli-discussed case were as follows. The defen- 
dant, in conversation with various persons, hut ml with either 
A. or B., accused the plaiiitili' of maliciously cutting his cord. 

This charge was repeated both to A. and B. The plaintiff was 
at the time in the service of A., who in consequence of what 
he heard, wrongfully dismissed the plaintiff before his time 
was out. lie then applied to B. for employment, who refused, 
both on account of Avhat he had lieard, and because his former 
master had discharged him for the oflence imputed to him. 

Upon this evidence the plaintiff ^^as nonsuited. A rule to set 
aside the nonsuit was refused. J^ord Elleuborongh said that 
the special damage must be the legal and natural consequence 
of the words spoken, otherwise it did not sustain the declara- 
tion : and here it was an illegal consequence ; a mere w’rong- 
ful act of the master, for w^hich the defendant w^as no more 
ansAverable than if, in consequence of the w ords, other pi'rsons 
had afterw^ards assembled and seized the plaintiif and thrown 
him into a horse-pond, by way of punishment for his suiiposed 
transgression. As to tlie second point, it w’as jilain that B.‘s 
refusal to employ the plaintiff jiroceeded rather from his dis- 
missal by A. than from the defendant’s w’ords. it. is i‘vident 
that this case may well stand upon two grouiuh Isily. Tliat 
the dismissal of the jilaiiintf by A. w'as in^t t1ic natural or 
necessary conseijueiKJe of tlie defendant’s language, but a mere 
act of spontaneous caprice ; 2ndly. That the result did not, in 
fact, spring from the defendant’s having used the words, but 
from the repetition by those who heard tliem (/). 

The latter ground mises a question winch has been much Eiaialiy of 
discussed, whcth<;r a person wdio utters a slander can ever be 
liable for the results wdiich follow% not from \vhat he has said, slandc r for its 
but from the repetition by aiiotlier of what he has said. In 
other words, whether such a repetition is sucli a natural and 
necessary consequence of the original slander, as to make the 
slanderer liable for any evil that may ensue upon it. 


(/) Sec further the critUMSins upon this case in L^nch v. I) H: 

of L. Ca. 577 ; 2 Smith’s L. 512, lOth e<l. Lord Wonslcydale, Minding 
to the ad, ahsuMvm case put hy Lord Klleiiboivmgh of the pLaintitt' ixan*? 
thrown into a horscporul, said that he could conceive cireiun stances 
under which that mig^t he the natural result of an accusation of the 
plaintiff made to an excited mob. It frei^uciitly followed in Paris during 
the prevalence of the spy mama, suhsUtuting tin' Seine fur a horse-pond. 
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Tfc is clear that he will be so liable if he has himself authorized 
or suggested the repetition of the statement. As, for instance, 
where the defendant orAlly communicated to a newspaper 
reporter a defamatory story respecting the plaintiff*, which he 
said ^vould make a good case for a news])ai)er. And so where 
certain poor-law guardians, w'hile discussing a case which was 
before them, said that they w'erc glad to sec reporters present, 
and hoped that they would take notice of the ea8e(/y). He 
will also be liable if he utters the slander before a peimi Avhoso 
official i>osition in respect to the person slandered renders it his 
duty to re])ort upon the charges made, and to have them 
inquired into (h). In either of these cases, any result that 
follows must or ought to have been con tern ])lated by the 
originators of the libel. It is like the case of the man who threw 
the squib into a crowd, of whom one after the other, in self- 
defence, threw it off themselves till it lit upon and injured the 
]>laiiitiff{/). But it is different where the repetition of the 
words is the independent act of the hearer, who was neither 
incited nor bound to pass them on. In such a case it has 
been held, in the well-known case of Ward v. Wee/iSy that the 
injury which follows from the repetition is too remote to he a 
ground of damage. Such a spontaneous and unauthorized 
communication cannot, it is said, be considered the ’aeccssari/ 
consequence of the original uttering of t he words. It is the 
voluntary act of a free agent, over whom the defendant had no 
control, and for whose acts he w^as not answerable, that was the 
immediate cause of the plaintiff’s damage (/r). 

An attempt was made to bring a case w’ithiu the authority of 
Kendidon v. Malthij under the following circumstances. The 
defendant in presence of the plaintiff’s wife uttered abuse of 
her, accusing her of unchastity. The wife repeated this to hob 

(//) Adama v. Ke/ltf, Ilv. & Mood. 157 : Parhen v. Prc»no1f^ L. 11. 4 Ex. 
WS : L. J. Ex. 10*5 : Whitney v. Jlatynard, 24 Q. B. 1). 030 ; 50 ^. J. 

0. B. 321 : where it was held to be a relevant averment, that the defen- 
dant knew that the statement made by him in one newspaper would be 
re-published in others. 

(//) KendtUoH v. Malthy. 1 Car & M. 403 : Bevvy v. Jlandlvy, 16 I^. T. 
N. S. 263. 

(0 SeoU V. Shephevd, 2 W. 151.892 ; 1 Sin. L. C. 438, ‘ 10th cd., 2>f‘^ 
Bowen, RateUffe v. Bvfutx, [1892] 2 Q. B. at [). 530 ; 01 L. J. Q. B. 
5H5. 

(//) Per Tindal, C.J., H7//v7 v. Weychi^y 7 Bingh. 211 : llulmod v. //on- 
hifta, Oro. Kliz. 787 : Rvee v. Marcscuu,v. 7 Q. B. 1). 43C 
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husband, and he in consequence left her. She then sued for 
the slander, cliarj^ing tlie husband’s leaving her as special 
damage. The husband was joined as first plaintiff for con- 
formitjr. It was contended that it wjis her duty as wife to 
repeat the charges against lier to her husband. The Court 
held that there was no such duty, but that it was a mere 
voluntary act, for which, on the authority of Ward v. Weeh^^ 
the defendant could not be held responsible. Wilde, B., said, 
** If moral obligations or consid(‘rations of duty to reperit 
slanders arc to be the tests, if such are to be substituted for 
the authority by the iitterer to repeat his words, necessary to 
render him liable, the (juostion of liability ^^ill be involved in 
inextricable confusion, and it will be difficult to say where the 
action of slander will stop ” (/). 

1 do not. imagine that by these words Wilde, B., meant to 
throw any discredit on the doctrine of KendiUon v. MaUhif^ 
but merely to intimate that the duty to repeat a slander must 
be clearly made out, and not rested on sentimental considera- 
tions of honour (U’ morality. The question is, when a person 
utters an iicinisation, is he bound to supiiose it will be repeated ? 
He is lx)und to suppose it, when he suggests its repetition, or 
makes it to a person whose (dear official duty it is to take action 
upon the statement : otherwise not. In the case of Pari his v. 
Scott, it is plain that the last person who could ha\e been 
expected to repeat the scandal wus tlie wife, and the last person 
to whom she conld have b(‘en expected to repeat it was her 
husband. 

The later case of lUdim/ v. Smith (m) seems, at first sight, 
hardly reconcilable with the dicta in Ward v. Weohs, There 
the plaintiff w'as a grocer and draper, who wus assisted iii hivS 
business by his wife. The iiKUimbcnt of the parish was about 
to read himself in, and on the way to the elumii the defendant, 
in presence of three or more persons, used words imputing to 
the plaintiff’s wife the couiinissiou of adultery with the incum- 
bent on the jilaintiff’s premises. The declaration contained 
three counts. The first cliarged the words as being an injury 
to the plaintiff’s credit. 'Jiie second as being an injuiy io the 


CO Parrnti< v. Sroff, 1 IT. ^ 0. 15.3 ; 3! L. J. Ex. 331. 

(///) 1 Ex. 1). m ; 45 li.J. Ex 2S1 Scf as to this case, Untrliffu v. 

[1892] 2 n. at p. 531 : 01 L. ,1. Q. U. 535. 
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wife’s credit. The third as being an injury to the plaintiff’s 
trade. The last count alone was brought by the husband in 
his own right. In the two former husband and wife joined. 
At the trial the two first counts were struck out. “ Th^ action 
then remained in substiince not slander, but an action by the 
plaintiff, a trader, carrying on business, founded on an act done 
iDy the defendant, wliich led to loss of trade and customers by 
the plaintiff ” (n). No evidence was given that any of the 
pei’sons who heard the statement had ceased to deal with the 
plaintiff, or that any particular porsons had ceased to deal with 
him, but it was shown that a general falling off* of his business 
had taken place, for which the plaintiff was unable to account, 
except as a consequence of the statement. The plaintiff got a 
verdict for 4(),s*., which was upheld by the Coui’t. It was 
admitted that the first two counts, being for slander of the 
wife, could not be maintained without proof of special damage, 
which would have to be established ])y showing that particular 
persons had ceased to deal with the plaintiff. Hut it was held 
that no such evidence w’us nc(X‘ssary w licre the statement was 
one calculated to injure a shopkeeper in his trade, whether 
such statement was in itself defainatoiy, or wius merely the 
assertion of a fact, such as that one of his shopmen was 
suffering from scarlet fcviu*, which Avoiild operjitc to prevent 
peojile coming to the shop. 8o far all was clear enough. Hut 
the difiiculty upon the authority of Ward v. Woehn arose in 
this way. It did not ap[x;ar that the ]>crsons who heard the 
statement ever had been, or ceased to he, customers of the 
plaintiff. Any injury that he sutVered must therefore cither 
have arisen from some other cause, or from their unauthorized 
repetition of wliat they had heard, and it was argued that for 
this the defendant could not be ans\^erable. Pollock^ aafd 
Huddleston, liB., expressly maintained the decision in Watd 
V. Weeks, The former appeared to distinguish it on the ground 
that in the case before them the loss was the natural result of 
the words uttered, while in Ward v. Weeks it was not so. But 
the dictum in Ward> v. Weeks seems to go the full length of 
holding that loss can never be the natural result of words 
uttered, wlujre it has been caused, not by then* being spoken 


(w) Per Kelly, C.R., I Ex. D. aS; 45 L, Ex. 281. 
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but by their being repeated. Perhaps the distinction may be 
that pointed out by ]\Tai*tin, ]>., in Dimn v. Smith (< 9 ) : viz., 
that wliere the action is not maintainable without proof of 
special damage, there the suit is really brought for the special 
•damage which is the gist and essence of the ac^tioii. Therefore 
the plaintiff must fail, unless he can jwovc* that the particular 
damage of which lie complains was caused by the defendant. 
This he cannot do, merely by showing that the defendant said 
something, which somebody else wantonly repeated. But where 
the words are actionable without special dainng(% then the defen- 
•dant’s liability exists antecedent to any rejietition : and proof 
of the dainag(*s which followed upon such ropetit/ion is merely 
a mode of assessing a ]KiTialty Avhi<*li has been already incurred. 
On tlu* other hand, if tlie dictum in Ward v. lOc/s is sustained 
to its lull extent, it is difficult to see whv a man should be 
responsible for tlui c(mse(iuene,e8 following from the rejietition 
of his words, when those consequences aia* used as measuring 
the damages arising from his wrongful act, though he would 
not be responsible for the v(‘rv same consequences, if they 
are used for th(‘ puipose of making his act wrongful. Jn oth(‘r 
words, the priiieipli* is, tliat a man is only responsilile for 
'the natural conse(|uenc(‘ of his own acts. Where words Sjioken 
are not actionable without social damage, and the only special 
•damages lias arisen from their repetition, it is held that tlie 
repetition is not a natural eonsequenoe of tlie speaking of the 
words. Where tin' words are actionahhi without sjx'cial damage, 
is not the re])etition of them ecpially a non -natural eonse- 
'quence of the speaking ; and if so, why should the defendant 
be liable to jiay for what, ev hmndhpfii, he had no right 
to expect ? 

In Ridimj v. Smith, Kelly, O.P>., took a difi'event hne from 
bis learned colleagues. lie said(/0: "‘I bop^' day will 
•come when the principle of Ward v. Weelis, and that class c*f 
cases, shall bo brought under the consideration of the Court of 
last resort, for the purpose of determining whether a man who 
utters a slander in the pi-esencc of others is not responsible fdr 


in//* 7. V. 

donbtied by 
Kell; , C.B, 


0>) r» II. & N. tr»0 ; 29 L. .1. Ex. m.**. And to the snme efFcct by 
Bramwell, L.J., in Jiree v. J/w/rs'w //.<•, 7 B. 1) at p I:i7, refeiiii:;' to a 
Klecieiou of Maule, J. * 

(/>) 1 Ex. D. 1)4. 
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all the natural effects which will arise from those pei‘son>s going" 
about and repeating the slander, though without any express- 
authority on his part.” Certainly, if that is natural which is 
in conformity with human nature, every one who utters a 
slander may be perfectly sure that it will ho re])eate(l. If he 
wishes to make the repetition certain, he has only to impose a 
pledge (»f secrecy on his hearers. 

Questions as to remoteness of damage arise in another class 
of cases, wiiich jiresent some analogy to those just discussed. 
I refer to those cas(‘S in which a wrong done to one person 
affects another who was not a ])arty to the orignal transactioiu 
If A. breaks his contract with Ih, or inflicts some harm on Ih, 
the result may be most hurtful to (’. Hut (\ (cannot in general 
sn(‘ A. Xot in the former case, because h(‘ was not privy to* 
the contract (q). Xot in the latter case, because, although 
he may have suffered the tlamiunn^ it w'as I>. who suffered the 
injuria (r). But there is another edass of cases, of winch Lauff- 
) aiije V. Lenj {f) was the first, wiiere a jierson commits a 
fraudulent act, with the intention of influencing the conduct 
of others. A common instance is the ease of fraudulent repre- 
sentations (/). The law’ in such cases has been laid down as 
follows: every man must he held rcNiKUisihle for 

(consequences of a false representation made by him to anotheiv 
upon winch that othei* acets, and, so acting, is injured or dam- 
nified ; secondly, ever\ man must he held responsible for the 
consequences of a false representation made ])y him to another, 
uj)on which a third person acts, and, so afcting, is injured or 
damnified, pro^ided it appear that such false representation* 
was made with the intent that it should he acted upon by such* 
third person, in the manner that occasions the injury or loss. 
But, thirdly, to bring it within tlie second principle, the i|}ju?y 
must be the immediate and not the remote consequeiuje of the 


{if) See Divltaon v. Hentei'a Telcffruph Co.^ 2 0. V. D (>2 : 40 "L. J. 0. P. 
11)7: Le Li orr a v. Oimhl, [181)2] 1 Q. B. 41U ovcn uling Cana v. Wiilmm, 
.21) (’h. D. 39 ; 57 L. J. Ch. 1034. 

(/•) Sec Simjmni v. Thovtimm, 3 App. C*{is 271), and ]>. 289. iSSrv/ Li- 
mrance Co. v. lladdon, 33 Q B. D. 700 : 53 L. J. Q. B. 252. 

(js) 2 M. &. W. 519 ; 4 M. & W. 337. Sec llie cases collected. 2 Sm. L. C.'. 
1)2, lOth eel., and the ra«c itwdf <li.scuHPcd in JIearC7t v. Ponder^ 11 Q. B. D. 
503. atpp. 511 and 510. 

(t) As to whaf representations arc frauduient. see Pevlt v. Devry^ 14 
App. Cas 337 ; 58 L. 3. Cli. 804. 
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rcpreBentation thus uiade” (u). Hence, if such a false rcpre- 
.sentatiou is made in order to influence others to act in one 
particular way, the maker of it cannot be answerable if they 
4ict upon it in /juite a different way. For instamie, the pro- 
-spectiis of an intended company is issued in order to invite 
persons to a(;cept allotments of shares. If it contains fraudu- 
lent statements or omissions, any allottee or original shareholder, 
who has been defrauded by it, has a ri<;ht of action against 
those who issued the prospectus. The measure of damages in 
fiuch .in action ^\ ill lie the loss actually suilered in conse(|uence 
of th'‘ fraud. If the shares had no value whate\'er, except that 
whicli was given to them by the fraudulent statement, then 
the entire amount paid lor them will he recoverable, though at 
the time of the purchase they had an actual ])rice on the 
Htock Fxehaiige. IT they had some real value, thou tlie 
measure of damages will be the dif1erem*e ^adwe^en tlit* pi‘i(‘e 
paid for them, and a\ hat would ha\e been a fair jiricc under tlie 
real (‘ircumstances of the com[)aiiy. If th(‘ plaintiff had rc'-sold 
th(‘ shares, the iiricii which he recei\ed would necessarily be 
deducted, and would of course be cMdencc* of their a(‘(nnl 
w’orthf/’). But. ns soon as the shares are allotted, th(‘, object 
ot the prospectus is o\er. If persons wlio ha\c icad it, and 
<'oiiceived a Ingh ojiinion of the company in (‘oiiseqiieiice, <10 
into the market, and buy shares, they cannot licjld those liable 
who sent forth the prospectus. In other words, id suggested to 
the public to do cme thing, and the persons who complain of it 
have done another (/c). The rule, however, that the object of 
a prospectus of an intended company is limited to the puipose 
-of securing the allotment of shares, is founded on a presump- 
tion of fact, and not of hnv, and may be negatived AVhere a 
company published a prospectus containing a false statement 
as to the gold bearing character of a mine, and after allotment 
published a false telegram to the same effect, and a person who 
had seen the prospe(;tus, but had not appli(*d for an allotment, 

(w.) liarnj v. 2 Jo. cV: 11. 1. 2J uppiovtMl by I-.ortl ('airns. b 11 

•Oil. L. 412. yeio Soiubroro I*hih'iph(t1c (o \ Hvhumcv .X'li i)’ T.H ; 
Jiffirmed a App. (’as. 1218. 18 h. J Ch 7'X 

(r) Twymm v. (ilranl^ 2 (b J). l(>a , 18 L. J ('• t'. Stdhnni \. 
r> Vj. l\ 1). loo : J>f(ri(h\v/i V. Tulfofh. J 11, L. (’. TSJ , 

Arkm'ujht v. 41) 1^. J. (^h. 884. 

(?c) Pcf'k V. anniryX, 11. 8 H. J..*a77 410 : 43 h. J. Cli. ID. 


Fraudulent 
icpresenta- 
tion acted on 
ill a way not 
intended. 
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afterwards saw the telepfram, and under the intlueiice of both 
statements purchased the shares, the company was held liable* 
for the resulting loss to liiin. The jury found that botli pro- 
spectus and telegram were pails of one continuous fraud, whicli 
Avas intended to induc*e the i)iil)li(^ to j)urchase their shares and 
not merely to apply for allotnnnits (.r). So if the property of 
a cbmpany is made to appear of a ficjtitious ralue, for tlu^ 
purpose of stimulating a sale of the shares, this would he a 
fraud upon those who wore thereby induced to pui-chase, but as 
betAveen those menibei*s of the (‘ompa ny who were cognisant oi 
the fraud, the statement Avould not be conclusive as establishing 
Avhat the real value of the property might be (//). 

Again, if A. breaks Ins contract with lb, (\ (‘annot of course 
sue him upon the contract for any harm resulting to himself. 
But he may sue him if he has suflercd damage from some 
wrongful or negligent act, which amounts to a lireach of duty 
t<»ward8 himself, independently of the contract. For iiiKtaiicc, 
a railway company oavcs a duty to its iiasseiigers, which eipuilly 
exists whether the passenger who has heen injured ])urc)iased 
tlie ticket or had it purchased for liiin (:). lit‘n‘ the duty Avas 
stated to arise from the defendants’ position as a carrier umhu* 
the custom of the realm. Where there is no such common hnv 
obligation, the extent of the liability, and the [irincijde on w lii(;h 
it rests, appear not to he <juite settled. A gas-fibtei*, who did 
his AA'ork negligently, was made liable for the damages suffeivd 
by a person Avho was injured by an explosion, but who Avas a 
stranger to the contract, Lopes, J., said, “ 1 think the ])laiii- 
tiff’s right of action is founded on a duty which I believ(> 
attaches in every case Avhere a person is using or dealing Avith 
a highly dangerous thing, which, unless managed with the 
greatest care, is calculated to cause injury to bystanders. To*^ 
support such right of action, there need he no privity hetAA^eeiv 
the party injured and him by whose breach of duty the injury 
is caused, imr any fraud, misrepresentation, or concealment ; 
nor need AA^hat is done by the defendant amount to a public 


(tf ) Andrewa v. Mocliford^ ^ ; (15 L. J. Q. li. ;i02. 

Ciy) Ex paHe Taylor, 14 Ch. 1). HDO ; 41) L. J. Ch. 457. * 

(c) Mavishall v. )*: iV. B, By, Co., 11 C. B. 055 ; 21 L. J. C. 1', M i 
Emlkes V. Met. DUdrict Ify. Co., 5 (X J’. D. 157. Ho also as (o pasHcnger» 
luggage, Meux v. Ot. E. By., [1805] 2 Q. 13. 887 64 L. J. Q. Jk 657. 
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nuisance/ It is a misfeasance independent of contract ” (a). 
In a later case the defendant, a dockowner, was in the habit 
of receiving ships for repair, and of supplying the staging 
neoessaiy for that purpose. The contract was made with the 
shipowner, and through a defect in the staging a workman 
employ<Kl by a ship-painter was injured. It was held that the 
defendant was liable for tlie injuries that he received. Jlrett, 
M. it., laid down the general proposition “ that whenever one 
person is by (droumstances plac(*(l in such a position with 
regard to anotlier, that everj’ one of ordinary sense who did think 
would at once recjogriise that if he did not use ordinary care 
and skill in his conduct with regard to those cir(‘umstan(;es, he 
would cause danger of injury to the jxu‘sou or property of the 
other, a duty arises to use ordinary care and skill to avoid such 
danger,” (^otton and llowen, L.JJ., declined to adopt this 
wide proposition, but rested the defendant’s Jjahility upon the 
ground ‘‘that all those uho came to the vessels for the purpose 
of ])ainting, and otherwise repairing them, wore there for 
business in which the do<;kowner was interested, and must lx‘ 
considered as invited by the dockowner to use the dock and all 
appliances provided by tlic dockowner as incident to the use o1 
the dock. To these pei*soiis tfic dockowner was under an obliga- 
tion to take reasonable care that at the time the ajipliaiiees pro- 
vided for immediate use in the dockucrc jnovidetl by him, they 
were in a fit state to be used (/;). If the suit lead been by the 
shii)owner,he could riot have recovered for the expense of settling 
an action against himself by the workman, as the workman could 
nob have succeeded in such an action, as it was found as a fact 
that the shipowTier had not been guilty of negligence (r). But 
if in such a case the master could have discovered the defect by 
the exercise of reasonable care, the ^vorkmaii has a good cause 
of action against him, and if the master settles th(‘ claim he can 
recover the amount from the person who sujjplied the defective 
article, as damages resulting from the breach of warranty (r/). 

(^0 I^arnj v. 1 C. V. I). :i2r>, at |>. 227 ; 42 L. ,1. l\ 7SlT . 

{h) JleavcH v. Pvnder, 1 1 Q. 15. l\ 508, at pp. aOP, .ll.'i ; ranti v. TF/7/- 
ww, 89 Ch. D. 89 : 7)7 L. 8. Ch. 1081 : Mladf v. /tall, 15 Q. B. J!). 815 ; 51 
L. J. Q. 15 , 618 : ( hledonia tt II n. Co. v. MulhoUanih [ 1898] A. C. at p. 22(» ; 
67 L. J.Q. 15,1.. •' ^ 

(<0 Knidle v. Loivtt, ItJ Q. 15. D. 605. 

Mowbray v. Merr^wrathcr^ [l?‘85j 2 Q. 15. 610 ; (»4 L. J, Q. 15. 
617. 8ec Vogany. OuHohj 15 Times 1 j. B. 38. 
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It frequently happens that one person is forced .to incur 
expenses in legal proceedings in consequence of a broach of 
contract, or tortious act of another. It is often a matter of 
(‘onsiderable nicety to know whetlier costs so incuiTed can 
be recovered as damages against the offending party. Tlie 
solution of the question depends upon the rules laid down 
above as to remoteness of the damage ; but I have preferred 
for greater clearness to discuss the subject separately. 

In the first place, it is a general principle that the right to 
rests must always 1x5 considered us finally settled in tlu5 Court 
where the question is adjudicated on, to which that right is 
accessory ; so that, if any costs are awarded, notliing ])eyon(l 
the sum taxed, according to the rules of the (^ourt, can be 
recovered as damages ; or if costs wore expressly withheld by 
an adjudication in the particular case, none would be n‘covor- 
able by suit in any otlicr Court (o). Accordingly, whore A. 
tiled a bill for specific performance, to compel B. to carry out 
a contract for the sale of land to hiii), and the bill was 
dismissed without costs according to the practice in (Mmnecry, 
because B. could not make out a good title, it was ruled that 
these costs could not be recovered as damages for broach of 
(tontract in an action by A. against B. (/). And similarly, 
where a judgment was set aside for irregularity, but without 
costs, and the plaintill* afterwards brou^lit un action for 
seizing his goods under the judgment, he was not alloAved to 
recover as special damages the costs of setting it aside (//). 
But for this purpose, it is necessary tliat there sliould lie an 
actual adjudi(5ation against the ])laiutifrs right to costs. A. 
having been illegally arrested on mesue process, applied to the 
(>ourt for his discharge. The rule was referred to a Judge 
at Chambers, who ordered him to be released, and would^. 
have given him tlie costs of the rule, if he had uiulertaften. 
not to bring an action. On his refusal, no order was made 

( 0 ) Hathaway v. Harrow, 1 Campb. 151 : SiHcWr v. Eld red, 4 Taunt, 
7 : Jenlihut v. Jitddvlph, 4 Jlingh. 160 : (Ware v. Maryan, 2 Biiifr. N. O-. 
5S1 ; overruling Saimhaek r. Tlvoman, J Stark, 506 : 1km w Hare, 2 Dowl, 
215 : Symonde v. Paye, 1 0. A: J. 29 : Doe v. Et Utter, 1.5 M. & W. 47, 49 ; 
overruling Govld w.Harraff, 2 M. & Rob. 171 : (Whhtvn. v. Edwarde, IS 
(/h. 1). 449 : Quartz Hill Co. v. Eyre, 11 (,|. H. D. 674., See, however. 
Ay hat v. G. IK Colliery Co., ptoft, p. 95(/i). 

(/ ) Malden v. Fymm, 1 1 Q. B. 292 

iy) Jjoton V, Dererenm, 5 15. k. A<* 845, • 



COSTS OF FORMER ACTlO>r. 


Rg to costs, lie then brou<!:lit an action of false imprisonment, 
and it was held that he was entitled to recover those costs as 
special dama<re. The case was distinguished from the last 
cited ; fortliere the order liad been made absolute without costs : 
here, the judge liad made no adjudication upon the point (Ji). 

The reason of tliis rule ap})ears to be tliat costs arc, in jujosoafor 
theory, supposed to be a oompc iisatioii for tlie expenses justly 
and properly incurred in the action. Therefore, any costs 
iiiciUTed beyond tliosc allowed must be assumed to liiive been 
unnt'(jessary ; and where costs have b(‘eii i-efused, it must be 
assumed that they were refused on a(*coinit of some fault in the 
])arty to wliomthey were denied ; in either ease they would be 
too remote to b(* a ground oi dama^iic against a third person. Former coats 
Accordingly, they were refused under the following circuin- remote, 
stances: The ])laiiititf deposited railway sliares with a bank, 
which left the full control over ns securitiiL‘S to tin* manager. 

He sold the shares and forced tlie ]>l.Mntifrs naiiie to the 
transhu* deed. On discovcniig this fraud the ])laintitf tiled a 
bill against the ti’ansteree and the raihvay company for a 
caiKielmeiit of the transfer and for tiu? issue of new certificates, 
lie succeeded in his suit, hut he was refused C(Kts, the Oourt 
being of opinion that hii liad condiici'd to the result hy his own 
negligence. Me then sued the bank lortlicse costs. Tlic Court 
hi*ld that the failure to i’e(*o\(‘r these costs, or any ascertainable 
or separate portion of them, could not be said to have followed 
naturally or direct^ as a conseciiience of the neglect of the 
company, l^ord Justice Jaunts seems to Inne put this on two 
grounds. First, that although the bank might have been 
negligent in tlie mode of kee]ung tlieir securitit's, and Iheri*- 
fore would have been liable for tlie costs of an action of detinue 
brought to recover them, if lost, this negligence was’ not the 
proximate cause of the ])laiiitifi''s loss. I^he real cause was the 
manager’s forgeiy. “ Suppose the bailee of a key carelessly 
allow'ed the key to fall into the possession of a man who (*om- 
mitted a burglary, and by meaiiH of that key opened 'a box 
which contained valuable projicrty. It is scarcely possibly to 

(h) Pi'iiohet v. Jfoevt'y, I C. A M. 77.’;. Sco a*, to siiui.^ paid to soouro 
release, Clurhv, 1^. J.M.t’ ISll • Soifon \ . Monvhtou, 11 Turn's 

L.R,242. A plaintiff obtainiiijf a verdict in piohibitioii. eunnot recover 
the cost of the proceedings in the couit lielow as daniai:^‘S umliM'l Will. -I, 
c. 21, s. 1. White V. shrl(\ VI V, 11. N. S. 4i:i note ; :$2 L. J. t\ V, 1. 
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hold that the negligence of the bailee with regard to the key 
would be followed by responsibility for the loss of every article 
obtained by the burglar through the instrumentality of the 
key.” But, secondly, and this was, of course, conclusive, he 
pointed out that one of the reasons Avhy the jdaintiff had been 
refused his costs in the equity suit Avas, that he himself had 
unconsciously helped the manager to commit the fraud ; the 
costs, therefoi’e, were not the result of the bank’s negligence, 
but in a much nearer degree of his own (/). 

There seem to be tAvo exceptions to the rule that full costs, 
as i)etA\’een attorney and client, cannot be alloAved as damages. 
The, first is rather an ai>parent than a real exception. It 
relates to cases where costs could not be taxed ; for instance, 
Avhere judgment obtained by the defendant had been reversed in 
eiT >r, in which case a Court of Error could not aAvard costs ('/)* 
And so where judgment had gone by default in the old action 
of ejectment, when it Avas not the practice for the officers to 
tax against the casual ejector (/). The other cxccj)tion is 
Avhere the plaintiff has a right to an indemnity ; there it has 
been laid down by J.iord Tonterden, “ that he is not indemnified 
unless he receives the anioimt of the costs paid by him to his 
OA\ n attorney ” (/). This distinction seems to bo a just one; 
where the obligation to repay costs is thrown by the law u]>on 
a party against his Avill, it is fair that lie should only repay 
those costs which the law' lias itself allowed ; but Avhere he 
has expressly undertaken to save harmless, every expense, 
Avliether taxed or not, may U‘ justly recoA'erable (?«)• It must 
be stated, hoAVOAer, that SmiUt v. Compton Avas not a case of 
express, but of implied indemnity, arising oj^t of a covenant 
for good title to convey : tlic plaintiff had defended an action 
brought against him by a party with superior title. It 
be a question whether, iqK)!! the facts of the particular case, 
the same decision Avould be arriA^ed at again. 


(/) Jte United Serrice Co., h. li. (> ( ii. 212 ; 10 L. J. Oil. 2S(i 
(J) Nowell V. lloulte, 7 15. & O. 404. Now tlio Court (»f Appeal can 
award costs, and they usually follow tiic event. Ord. 58, II. 4 ; L. K. 
1 Ch. 1). 41. 

Qi) Doe V. Jfuddart, 2 C, M. k It. HlC*. • 

C) iSniHJh V. Compton, 55 15. k Acl. 407. 

tffO tSparkfi V. Maiiindale, S Kast, 5y;5, .500 : LIpt/d v. Moxiijn, 2 OowL 
N. S. 470 : Howard v. Lomjron:, L, K. 0 Ex. 4J5 ; 40 L. J. Ex. 13. 
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Costs of maintaining a former action, will, of course, never 
be ro(50verable, where the plaintiif might have obtained full 
satisfaction for the wrong done him without entering upon 
tlie suit, and where the costs were incuiTed for some merely 
collatt'ral purpose. Hence where the jdaintiff, in an action 
against the vendor of land, for not carrying^ out his contract, 
claimed as damages the extra costs of a hill for specific per- 
formance, Tindal, C.J., said, “The extra costs in Chancery ar(^ 
not a damage which is a necessary conse(juence of the breach 
of tluN contract. The filing a hill foi a specific; performance is 
one <L*gree removed from a consecjuencc o1 the contract, and 
the plaint iff must take the consecpience of the suit as in other 
cases" (//). So in an action of trespass for taking goods under 
a warrant of attorney and pidgineiit, Avhich were afterwards 
set aside as illegal, the costs of setting aside the judgment 
were not allowed (c). This nik^, and its limitation, were well 
explained iu a later case. The jilaiiititf had been <*oinniitted 
to prison for manslaughter by a coroner's warrant, lie was 
admittc'd to bail, and subsequently got the in(|uisition, under 
uhieh he had been eomiiiit ted, quashed. It was held that m 
an action against the coroner he might recover ai? spec'ial 
damage the cost of quashing the inquisition. IaiiiI ('Ump- 
bell, (\d., said, “If the plaintiff had been discharged on a 
habeas (jorpus instead of being admitted to bail, and had 
afterwards uot the inquisition quashed, I should have thought 
that lie could nut luXve included the costs of quashing in his 
damages, according to lioUoiraf/ v. Tttntei. There the object 
was to recover damages fur seizing and selling the goods which 
he might have done without setting aside the judgment. But 
here, he was only released from pn.son upon gi\ mg bail lo appear 
and lake his trial. He Avas still liable to surrender on his own 
recognizaiures, and was not a perfectly free man till he had got 
rid of the inquisition. By doing that he anus restored to his 
original state, but until then the effects of the Avrongful imprison- 
ment Avere not done aAvay Avitli. Therefore this is damage which 
flowed from the AvrongfuI act of the defendant ” (p). 

ill) JMffcft V. Zifc/tjte/df 1 liiiigli. N. 102. 

00 JfloHotoay^w Turner, <1 Q. 11 . 028, 8eo, as to dauiriges for taking 
judgmcxit contrary to ngrccMiicut, a Scotch c.isc <lihcu.sscd m the Ltur 
Times, vol. ciii., p. 1 RJ. 

ip) FturnI! v. ffnrnrft^TA T,. J. Q, Tl‘8 : 2 K. A 1*>. 028. 
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As a further consequence of the principle, that costs of suit 
must lie the necessary result of the defendant’s miscjonduct, it 
follows that they can never be allowed for where the plaintiff 
had no locm sfamii in law in the former action. AVhere this 
is the case, all costs were clearly incurred in conse<|nencc of 
his own ohstinaejor ignorance. “No person has a right to 
inflame his own account against another, by incurring addi- 
tional expense in the unrighteous resistance to an acjtion which 
he cannot defend ” (q), Tlie question in these cases is, whether 
iho j)laiiitiff*, in defending the action, did what a reasonable 
niJMi would do under similar circumstances wliere he had no 
other judgment but his own to resort to. And accordingly, 
where the plaintitt‘’s ship had been run dow n by tlie defendant, 
ai d the ]ilaintift* had been forced to enqiloy a steam-tng, the 
owners of whi(‘h claimed as salvage loOZ/and comiiKmml a suit 
in the Admiralty, ('onii ; the pluintilV paid in and was 
a<i judged to jiay 4b/. more ; liekl that he (umld not recover the 
costs of this suit against the defendants ; and Parke, 1*., said 
it was like the case of repairs, in which it has been held that 
if the party chooses to stand the cons(‘cjueiice of an action hy 
the tradesman lor the value of the repairs, be cannot charge 
the ex])cnse of that upin the party who did the original wrong, 
which made the rejiairs in^cessary (/ ). Accordingly, where a 
bill, aetcepted by the j»liiiiitifl*, was dejiosited with the defendant, 
as security for a loan, and he after the loan was rejiaid indorsed 
the hill to a third party, who on its dishonour arrested the 
plaintiff*, only the value of the bill was allowed in an action 
against the defendant, and not the (;ost of the arrest, ns he 
ought to have paid it when due (s). And so in a similar case, 
where the plaintiff liaxl defended the action (/). And tlie rule 
is the same, though the plaintiff’ is accommodation acceptor^ 
wdio has been sued on his acceptance, and is now suing th6 
accommodation drawer (a). So in a case in wliich the plaintiff* 
guaranteed A. that defendant would upon demand pay A. 

(/jr) Short V, Kalloiunj^ IJ A. & K. 29 : Jtnunrhrrtf v. Falhlund JxtttHfix 
Co , 17 C. 15. X. S. I ; U L. J. C. V, ;i4 . Cadwhf, v Fram-t\ J. R. r> 0. !*. 
2ir> ; Potn V. JJ/fnit, 1 15, k S. 220; 150 L. ,1. 15. 257 . ur, by an ini^uc- 

cuHsful appeal, [ v. (Mdfou^ 15 Times it. 155. 

C/*) Tindall v, Prll, IJ Al. Ac W. 228, 2:52. 

(/f) Itoach V. 4 C. Ar W 194. 

(/) hlaadon v. (%nrlrft^ 7 I5mgh. 240. , 

0() Breah v, Jonen, .5 (!. 15. 09(i. Th(i contrary doiMriue wan assiiuieil 
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whaUiver should from time to tijne he due. A demand was 
made upon defendant, and upon non-payment, a WTit issued 
ajyainsl plaintiff for the amount, this bcinj? the first notifica- 
tion he received, lie allowed jiid.i>ment to go by default, and 
execnition was levied upon bis goods. Tt was decided, that he 
might roco\or against the defendant the costs of the writ, but 
not of any other proceeding. That was the only expense to 
w’liich he was necessarily i»ut, as he was supposed by law to 
have the money ready, without the process of execution (/). 

This case s<‘ems to overrule a decision of Ijord ITardwicke’s 
who .illowed in such an action the costs of an extent issued by 
the Crown against a surety, whirh he had contested for some 
time. Ill answer to the objection that the debt was improperly 
dis]nitod, h(‘ said, ‘‘ I know of no such distinction." He a!s<j 
relied upon tbe fact, that an extent is both an action and 
execution, and said that, the surely could not he sup]K>sed 
pr(‘paix)d to pay the claim immediately (y). AVhere, liowever, 
two sureties had cntc'rod into a wamnit of attorney, to secure 
the debt of their jirincipal, and upon bis default judgment was 
entered upon the warrant, and execution issued auainst one 
surety, who had to jiay tlie debt aufl tbe costs of the execu- 
tion, it was decided that he might recover lialf of the costs 
against his co-surety ( 2 ). This is quite consistent with the 
previous cases, because very possibly tlie e.\(‘outiou was the first 
notice he rec(‘ived that his liability wuis about to be enforced. 

In the cases just mentioiK'd the r('sistance made to the 
original proceeding was not only inetleetual ])iit useless and 
therefore im[)roper. But there i^ another class of cases, w’here 
the defeiic(5 is maintained only for the purpose of ascertaining 
the existence of a liability which is fairly disputed, or the 
extent of a liability which is previously undefined. The person 
against whom the claim is made would be a(‘bing projierly iu 
going to trial, or at all events lotting judgment go by default, 
and having damages assessed n])on a writ of enquiry. 8u]>posc 
another person is liable to liiin upon wdiat is substantially the 

same cainse of action ; can he recover against the last-named 
“ -- - - - 
m Jomu V. Jirooh\ 4 Taiml. OM Nrntton v JA///cvr,Y. .*» Kx. tS Uut the 
rule laid doAvft jii tlu‘ text, seems «*leaiU to Is* eorreet. 

Or) Pienr v. ‘J:i L. ,1 E\. :r22, 

(y) paytv I Atk. 2(i2. 

(c) Aewp V. Find OK 12 M \V. 121. 
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person the costs which he has incurred in ascertaining the extent 
of his liability, or whether he is liable at all ? The law upon 
this point was much discussed in Tarious cases which have been 
♦ supposed to conflict with each other (r?), bnt which have been 
reviewed and restored to some sort of harmony in the more 
recent case of Hammond v. Ihismj (Ji), There the defendant 
was a coal merchant and the plaintiff was a shipping agent, 
j>art of whose business was, and was known by the diffendant 
to be, the supply of coal to stearashi])s calling at Dover. The 
plaintiff purchased from the defendant a (piantity of coal 
described as “ steam-coal for the purpose of reselling it as 
coal fit for use in steamers. He then entered into a (contract 
with the owners of certain steamshi]>s to vsnpjfly them with coal, 
the contract being such as would have been satisfied if the 
defendant had fulfilled his agreement. The plaintiff’s sub- 
vendees made a claim against him on ar*connt of the bad (juality 
of the coal. He communicated with the defendant, ]»roposing 
that he should co-operate in the defence, and consent to be 
bound by tlie verdict. The defendant refused to have anything 
to do with the action, but su])])lii‘d the })laintifi* with vai'ious 
certificates tending to show that the (*oal was equal to warranty. 
The sub-vendees succeeded in their action, on the ground that 
the coal was not reasonably fit for use as steam c-oal on hoard 
ships. The plaintiff then sued the defendant to recover not 
01 dy the damages obtained by his sub-vendees but the costs of 
defending the action. The judge found that the ])Iaintiff had 
acted reasonably in defending the former action, and that he 
was entitled to he repaid his costs by the d(‘fendant. This 
judgment was upheld by the (.^ourt of Appeal. They said that 
the case airne within the first and second rules in Hadloy v. 
Baxendah (r.), and that it did not depend on the existence of 
any contract of indemnity, express or implied, between the 
original vendor and vendee. The defendant knew that the coal 
was bought for resale for steamer use. J 1 o must Lave reasonably 
contemplated that if it was unfit for use the siib-vendces would 
threaten an arjtion. The plaintiff, wlio knew little or nothing 

(tf) 3fors Je lUanch v Wihott^ I., « V. \\ 227, 2X\ ; f2 .L. J. 0. 1*. 70 * 

liiueendale v. L. (I Kx. ; 44 [j. J. Kx. 20 ' 

Finher v. Vnl de TvarerM Aaphalte 1 C’ J*. D. 51 1 ; 45 li. .1. C’. 1*. 470. 

(ft) 20 Q. n, 1), 70 ; 57 h. Q. B. 58. 

(<'•) Afife^ p. 12. 
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about the coal, would then apply to him for information, and 
would be j2;uided as to his future conduct by the answers given. 
If it was admitted that the coal was unfit for use, he would 
not defend at all, or, if he did defend, would do so at his own 
risk. But if, as actually happened, he was assured that the 
coal was good, it would be a proper thing for him to defend 
the JUition, and the natural result of his doing so, and failing, 
would be that he would have to pay costs, which again ought 
fairly to be repaid to him, as being part of the sequence of 
events which might refisonably have been <-ontemplated (rc). 

Ill Mors Ip Bhnxkw Wf Ison id) the owner of a ship sued 
the charterer for delay wliich had been caused by the neglect of 
the (sonsignee of goods to take delivery from the charterer. In 
an action by the charterer against the consignee, it was held that 
he might recover, not only the damages he had bt^en (‘ompelled 
to pay to the owner, l)iit also the (*osts he had incairred in 
defending the action. I'hc jury foiiiul that the defence was a 
reasonable one. 

This wjis in direct conformity with Hammond v. Bnsi^f^f/, 
Fry, L.J., pointed out, ]iowever(0’K that the ease had boen 
supposed to establish “two pro] »osit ions, one being that ihe 
<*08ts could he recovered in such a case, where the action was 
reasonably defended ; the other that they could be recovered, 
though the action was unreasouahly defended, if the iiKnirring 
of such costs had been of unc. as leading to the assossnuMit of 
the damages which could be ivcovensl over against the defen- 
dants.’' He doubted whether the latter jiroposition liad been 
decided by Mors lo lllanvh v. Wilson, but if it was, he did not 
agree with the decision, as lie did not see how tlie verdict as to 
the damages in one action could he binding as an estoppel in 
the other. This was the ground of the decision in Bajrendale 
V, L, (\ <{' /A A*//. Co. (/). 'riiere Harding had (^trusted two 
lectures to Baxendule for carriage to Baris, and Baxendalc 

(err) In a very sinnl.ir ease* the al>ovc nilmg was followed to the* extent 
of allowing the plaintiff extra, costs, Afftnaw (r. IF. (\tiftrrtf (\k^ [ISiMl] 
3 Q. B. Tlicre. the jdaintifl in the sei'oiul action ha<l paid 20/^ into Goiiit 
as defendant m the first action, and succeeded in showing that this 
amount was sufticient, and recovered his costs. The difference, not paid in 
the first suit, Ws allowed him m the second. 

(d') L. R. 8 (;. F. 227 ; 42 1.. J. C. P. 70. 

(f) Q. B. 1)., p. igi. 

(/) L. U. 10 Ex. ar> ; 44 L, ,1. Ex. 20. 
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handed them over to the railway company for transmission 
over part of the distance. The defendants dropj)ed the parcel 
into the sea and thereby damaged it. When Hardin^ sued the 
plaintifl* he wrote to the defendants, asking* whetlier they would 
defend the action, or authorise him to do so on their account. 
The defendants declined to have anything to do with it, as 
they denied their legal liability, upon which the plaintiff 
wrote again, stating that he would hold the defendants liable 
for the damages that might be recovei*ed, and the costs which 
he might incur from defending the action. Tlie only defence 
which could be raised, both by tlie ])laintiif and by the railway 
company, ar(>se under the Carriers A(‘f, as to whi(*h tlie jilaintilf 
was repeatedly advised that it afibrded no defence, ffe also 
set up some special pleas arising out of his own position as 
forwarding agent. The result was that Harding recovered a 
verdict of (JoO/. foi; the value of the pictni-es (he bad claimed 
1,000/.) and costs. The plaintiff then sued to recover this 
sum and his own costs, and thosi* paid by liim to Harding in 
the former action. The only difference arose as to the (tests. 
The Exchecjuer (Vairt considca’cd that the cose came within 
“the rule laid down, or rather acted upon in Mors k r>la)ieh v. 
Wilson^ according to which a jury are to gi\e such costs as 
were reasonably incurred by the plaintiffs in the action against 
them, either in defending the action or otherwise ascertaining 
the amount of liability.” They said, It is trut‘ that we think 
the defence under the (^arriei’S Act could not be siujcessfully 
set up ; but still we are of opinion that it was quite justifiable 
on the plaintiff’s jiart not only to have the amount of liability 
established by a jury, hut also to ])iit forward tlie ( -an’iers Act 
as a ground of defence, as the defendants to the last insisted 
upon it.” This decisiim was reversed by the Exchcipi^r 
Chamber. Tho judges were of opinion that the defence waa 
not a reasonable defence. It was without any foundation in 
laiv, and there was no authority from the defendants, either 
express or implied, to set it up. The I’esult Nvas that the costs 
claimed were not the proximate consequence of tlie defendants’ 
breach of duty. This of course was a perlect and sufficient 
ground for their judgment. The judges, however, seemed to 
consider that their decision was opposed to that of Mors U 
Blanch^ and to doubt whether the cases were distinguishable 
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or whether that of Mors U Blanch t. Wilson should be 
* overruled. . 

This case was followed iu a later case of Fisher V. Val d-e 
Trams Asphalie Company {g). There a Tramway Company 
contnicted with Fisher to construct a tramway, and Fisher 
coutnicted with the defendants to lay asphalte. The defen- 
dants did their w^ork so badly that one Ilicks was injured. He 
sued the Tramway Company, and Fisher undertook the defence. 
The defendants refused to interfere. Fisher settled the claim 
by paying 70/. damages and 40/. costs. He also incurred 
for his own costs. He then sued the defendants for the three 
sums. The jury found that he acted n^asonably in compromis- 
ing the claim. The 70/. was allowed, but the (daira for costs 
was disallowed on the authority (d‘ Baren/iale v. Lonclo?t, 
Chatham, and Borer Uathcay, cited above, tliou^h Jhett, J., 
said ; “Hut for the case referred to, 1 must* con less 1 should 
have been unable to see any distinction between the damages 
and the reasonalile costs of ascertaining their amount. But T 
cannot hclj) thinking that the question is (‘oncluded by the 
decision in lUuendale v. London^ Chuiham, and hover Iladway, 
and that, assuming the damages })aid to the person injured to 
be the direct and natural consequence of the defendants’ breach 
of contract, yot the costs of ascertaining the proper amount of 
those damages are not sufficiently direct, however reasonably 
incurred.” Lord (Aderidge, O.J., also thougJit that the case was 
concluded by authority, but he said : “Are the defendants to 
be liable to three sets of costs, beiaiuse the actions may have 
been reasonably defended ? If they are, the consequences 
may be serious. If not, at which link of the chain are the 
costs to drop out ? It would Imj extremely difficult to lay down 
any principle upon which it could be said that one set of costs 
would be reasonable, and another not.” In Hammond v. 
Bussey^ Lord Esher, M.K,, said of this decision (/?) : “I must 
admit, after the discussion that has now taken ])lace, that I 
doubt whether, when that case came before the (lourt, I did. 

, quite correctly appreciate what was decided and what was not 
in the case of Baxendale v. Londmi, Chatham, and Dover 


Of') 1 C. V. !)• 511 ; 45 h. J. V. V. 170 
00 20 Q. B. 1). p. \)2 ; 57 L. J. Q. B. 58. 


M.D. 
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Railway Co, Assuming that I did not in that case take an 
altogether correct view of the decision in Baxendale v. London^ 
Chatham^ and Daver Railway and therefore gave a wrong 
reason for the decision there, that could have no effect upon 
the true meaning of the previous decision ; and it by no means 
follow’s, that because a reason given for the decision in Fisher 
V. Val de Travel's Asyhalie Co. was wrong, that therefore the 
decision itself was wrong. It is unnecessary, however, now to 
discuss that question,” 

The result appears to Im, that damages and costs stand 
on the same footing, and that the question to be answered as 
to each is, whether tliey were incurred by one party, as the 
natural and reasonably contemplated result of the wrongful act 
of the other party. But that it is not a proper thing to raise an 
unreasonable defence to an action, merely in order to obtain a 
\erdict as to the amount of damages which will not bind the 
] tarty who is ultimately liable. 

Under the system of procedure recently introduced, a defen- 
dant who claims to be entitled to contribution or indemnity 
over against a third person, can, on obtaining proper leave, 
give notice to the latter so as to enable him to dispute the 
plaintiff’s claim as against the defendant. If he does not do so, 
he will be deemed to admit the validity of a judgment obtained 
against the defendant Ly consent or otherwise, and his own 
liability to contribute or indemnify, as the (uise may be, to the 
extent claimed in the third party notice («). A jury, in con- 
sidering whether the defendant took a reasonable course in 
defending an action, would take into consideration the oppor- 
tunity which he had under the new practice of avoiding costs 
himself, by putting tlie jierson Iroin whom lie claims indemnity 
or relief in a position to defend the action. 

One who professes to contract as agent for another must, 
unless there be something in the transaction to rebut the 
implication, be taken to warrant that the authority, ^liich he 
professes to have, does in fact exist ; and if he has no such 
authority, he is liable to make good to tlie person who enters 
into the contract upon the faith of his being duly authorised, 
all the damage which is the natural and proximate consequence 


(i) Orel. 10, 11. 48 to 58. 
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of the false assertion of authority fZc). This will include the Damages 
costs of unsuccessful lej^al proceedings taken by such person oost^ 

against the supposed principal for tlic pui*po8e of enforcing 
performance of the contract or recovering damages for its 
breach ; if at least it was reasonable under the circumstances of 
the case that such proceedings should be taken, or if the pro- 
fessed agent was made aware of the litigation and sanctioned 
it, either expressly, or by allowing it to be continued without 
avowing his want of authority (Z). And though it may be 
imprudent in some cases to commence proceedings without 
warning him of tlie course which it is intended to pursue, it is 
not e^sentiiil that lie should be consulted, it being a (juestion 
for tli(^ jury in each ctise ^\liether the complaining party exer- 
cised due caution under all the circu instances of the case, and 
whether tlie legal proceedings were reasonably adopted (w). 

(Conversely, no action will lie against a. ]H*rson who has 
made a false n'presentation of authority, for which he would 
otherwise be liable, if, notwithstanding the falsity of the repre- 
sentation, the plaintih' is in a position to eul’orce all the rights 
he ^^ould have had, if the representation uere true ; a tori ion 
not, if in point of fact ho has enforced them. For the eause 
of action arises not from the false statiunent alone, but from 
the injury whitdi has accrued to the person who cited upon it. 

This is at once the ground of liability, and the measure <^1 
damages {li). 

It must be observed that a put sou wlio makes such au untrue >Vhat false 
statement of authority is e(jiially liable whether he hona tide 
believed in that whicli lie alleged, or actually knew it to be 


(/o (\tllen V. Wnqht. 7 K A W. HOI ; 2r» U J Q. U. UT atlifiiRHl m 
Ex. Ch. 8 E. 6l ]5. 'rU7; 27 L. J. Q 11.215, p ano \Vh<*rc the 

principal for whom tlu* <lcfcii<laiil proU'^^cU to bo ant)i<>iis(>d to coiitiaot 
is insolvent, the (lainaj>cs \m11 possibly bo ml Per niackburn. »I . 
JRichttrdaon v. Wilhn in.son^ J^. U <> Q 11 at ]». 2711 ; Ml L .1 It 1 15 , 
and jMfr Honyirian. J., ]fVv7,'x v. Proftrrf, L U. S ; 12 L, J. C. T. 

129. * 

(0 tWrn V. irm/Zf/, vhi suinui ; ttandt^U v. Trnnrtt, 18 L\ R. 78i> ; 2^) 
L. J. C. V. 307. And see the oases (’itod. /fm/ p. 350. . 

(wO Jlvfjhei^ V. O-'/v/ow/o, 33 L. .1. Q. 11.335 . Pollen v. WrujliU^^ E. & H. 
at p HH ; 2(> L. 3. Q. U. at ]), 151, /i/rC'rompton, J. : GoAii'in v. FroneiA% 
L. R. 5 C. P. at p. 30(; ; 30 L. J. C. W at )». 125, /^er no\il], CJ : and 
see jmt, p. 351. 

(m) Jieuttle V. lAied Mivru, L R 7.. tUi. 777; aftirmed m prmcii>le, 
E. B. 7 H. L. 102 ; 41 L. J. (ih. 20, 
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false (o). For the basis of the liability is tliat another has 
accepted, and acted upon his statement as true. But for this 
pui’pose the representation must be one of fact, and not of law. 
Because a statement of fact induces the person to whom it is 
made to dispense with inquiry. But a statement of law is 
merely an expression of opinion, and every one is bound cither 
to knoAV the law himself, or to take the usual steps for satis- 
fying* himself upon it(y?). And on the same principle mis- 
representation does not exist when each party is perfectly 
cognisant of the true state of affairs (y), or where the untrue 
statement has not been the operating motive upon the mind of 
the other party (/*). 

The above cases are merely s})ecial illustrations of the 
general principle, that wliere the wrongful act of one person 
jdaces another in a position in which he necessarily or reason- 
ably has recourse to law, the costs incimed by the former 
mil be recoverable from the latter. Accordingly where the 
defendant had employed the plaintiff to manufacture fire bricks 
for him marked with what was, to the knowledge of the defen- 
dant, but not of the plaintiff, an infringement of the tmde 
mark of another maker, who, in ooiiscciuence, filed a bill in 
Chancery against the plaintiff for an injunction and account ; 
the plaintiff compromised the suit in Chaiuiery,. and brought 
an action against the defendant to recover the amount which 
he had paid, and the costs to wiiicli he had lieen pub. It wa.s 
objected on demurrer to the declaration that tlie plaintiff 
having acted innocently, might have successfully defended the 
suit. But the Court of Queen’s Bench were of opinion that the 
proceedings in Chancery were well founded, and, therefore, that 
the plaintiff had a good cause of action for hm <;osts and 
expenses ; and Crompton, J., with the acquiescence of Hill^ J.f 
went so far as to say, “ if the natural conse(pience of the act of 
the defendant is to plunge the plaintiff into a Chancery suit, 


(«) (\illrn V. Wrnfhf^ 8 E. &. iJ. Ur>7 : ^Veeh)i v. PrujH'rt, II. 8 C. P. 
427, 437 ; 42 L. J. C‘ P. 129. 

(y;) Itaithdnll v. Ford^ L. R, 2 Ecj. 7.70 : licaiite v, Liml Fhfitry^ L. K. 
7 Ch. 777, 802 ; 44 J^. J. (Jh. 20 : Jtknjlcujield v. Londondrn'y^ 4 Oh. I). H93. 
See a« t-o what is a statemeut of law,/;#*;* Jessel, M.K., 4 (<111. 1). at j). 702. 

(^) Fer Lord Hatherley, L. R. 7 H. L. 130 : Enylenjicld v. Loudvn* 
derry^ 4 Ch. D. 69a. 

(/*) Claphavi v. ShillitOt 7 Beav. 149. 
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whatever the result may be, I am not prepared to say that that 
would not be'a sufficient damajre to ground an action at law ” (5). 

Similarly, a landlord, being entitled to recover from his Tenant hold- 
tenant all the loss which he may sustain by not being put in 
possession of tlie premises at the end of the term, can recover 
the costs of ejecting an undertenant who holds over, though it 
be against the will of the tenant (/) ; and where a tenant held 
over, and an action was consequently brought against the land- 
lord by a person to whom he had agreed to let the premises in 
the ordinary way, the landlord was held entitled to recover 
from the old tenant the damages and costs which he had to pay 
the new tenant, and likewise his own costs of defending the 
action up to a point which was found to he reasonable {//). 

There are several cases in which it appears to have been laid ('aso of war- 
down as a general rule, that where goods, are sold with a 
warranty by A. to Ik, and B. resells with a similar warranty to 
C., who sues and recovei's against him for breach of waiTanty, 

B. may recovei* against A. not only the costs and damages he 
had to pay V. in the former action, but also his own costs 
incun'ed in defending it (./*). But it has been pointed out by 
Parke, B. {//), that Loirts v. /^eakr wm decided on the ground, 
that the plaintiff was not aware at the time he sold the horse, 
that the >varranty was not complied with. Accordingly, where 
plaintiff had purcliawd a horse of the defendant with a w'urranty 
of soundness, and sold it with a like warranty to J. S., and the 
horse turning out unsound, J. S. brought an action against 
him, which he defended, and failed ; the jury having found 
that the plaintiff ought to have disco veredthat it was unsound, 
at the time he sold it to J. S., it was held that he was not 
entitled to recover as spccitic damages tlie costs incurred by 
him in defending the former action (i). Because these costs 
arose, not from the breach of warranty by the defendant, but 
from his own carelessness in giving a similar waiTiinty again. 

Of course in all such cases as those above Tnentioned; the 

(«) Ditofi V. Fawwa, K .'c K. TuM ; :10 L .1 Q. Ji. IH7. See. tQO. 

Mtpnrtv Carr, ^ 1 Ch. I). : 4S L. J. Itkcv. «». 

(f) Bendemm v. Squire, 2 L. K. 4 Q. P 170. 

(m) ap. Chentniou, 2 Q 11. N. S. 502 ; 21) L J, V 1’ 23. 

{sr) Lewf« V. l*eah>.^ 7 Taunt. 153; Metmmviiuj v. limndon, 8 Taunt. 

202 ; Penufll v. Woodbuni, 7 V. K P. 117. Scf uufr, p. 1».V 
(30 10 M. & W. 255. 

( 5 J Wriqhtvp V. Chamberlain^ 7 Sco. 51)8. 
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GENERAL PRINCIPLES OF DAMAGE. 

defendant in the second action will be liable for the costs of the 
first, if he has advised or sanctioned a deience being set up ; 
because by directing a defence he has admitted that there were 
reasonable grounds for defending («). And it would seem 
that slight evidence upon this point may warrant a jury in 
finding tliat the defence was sanctioned. A. sued B. in an 
action, in which B. would have a remedy over against C. ; B. 
gave notice to C. of the nature of the action, and called on him 
to come in and defend it. This C. refused to do, but did not 
forbid a defence being taken. B. suffered judgment by default, 
and put A. to the proof of his claim, at the writ of inquiry. It 
H'as held that there was evidence to go to the jury tliat (?. had 
sanctioned the defence, and the jury having included these 
rosts in the damages in the action by B. against C., the Court 
refused a new trial (2^). 

And in another case, silence on the part of the defendant in 
the second action, when \vritten to by the defendant in the first 
action for instructions how to act, w’as considered a sanction of 
the defence to the first action (c). 

In no case can the costs of defending an action be recovered 
when that action is brought, not merely for the wrongful act 
of the defendant in tlie second action, but also for some 
wrongful act of the original defendant himself. Covenant by 
assignee of lease containing covenant to repair, against lessee 
who had oovenanted with him that he had repaired ; breach 
that he had not repaired, in consequence of which, plaintiff, 
who had himself assigned over with a similar covenant, had 
been sued by his assignee, and forced to pay £120 to settle. 
The jury in the second action found that the plaintiff had only 
been damnified by the breach of defendant’s covenant to ^ 
extent of 50/. On leave reserved to add the costs plaintiff had 
incurred in the former action, the Court held, that as the 
amount paid in it was greater than that found by the jury to 
have been the damage caused by the defendant’s non-repair, the 
difference must be taken to have been damage caused by the 
plaintiff’s own non-repair. This being so, the defence of the 
action brought against him by his assignee, and the costs so 

(a) Williams v, Burrell^ 1 C. B. 402 : Ilowen v. Martin^ 1 Esp. 162. 

\h) Blyth V. Smithy 5 M. A; 0. 405. ^ 

O') BJph V. eVout^h, L. R. 3 Ex. 44 ; H7 L. J. Ex. 8. t 
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incurred, were not tlie necessary consequence of the defendant's 
breach of contract {d), Accordin<*:ly several cases have decided, 
that where A. leases to B. with covenants, as for instance to 
repair, and B. makes an under-lease to C. with covenants 
similarly worded, and (^ neglec^ts to repair in conse(iueiice of 
which A. sues B. ; B. in his action a^;ainst C. can only recover 
as damages the loss caused by the breacli of covenant, and not 
the costs of the former action these cases the cove- 

nants^, even w’hen identical in words, were really different in 
substance, because a general co\enaiit to repair is construed to 
have j'efereiice to the condition of the premises at the time 
W’hen the covenant begins to operate, and when the leases are 
granted at different times, the covenants would vary sub- 
stantially 111 tlieir operation, aud different amounts of damages 
would l^e recoverable (./■). But in the case lu the (\ B. 

Maule, d., said that, even if the covenants* w'cre identical in 
their effect, still wliere A. had broken his covenant entered into 
w'ith B., the loss must be considered to result from that lireach, 
and not from the breach of an indcpetident covenant entered 
into by A. with (■ , though for the same objecjt. In all these 
cases the proper course for tlie plaintiff would lune been to pay 
the propel’ amount when demandc i before action (//), or suffer 
judgment by default (h). 

Cases like those just mentioned, in whieh a jiarty merely Cases of 
covenants to do a partuailai* thing, arc different from those in ^J'demnity. 
which he (jovenants to indemnify some one else against the 
consequences of hisi not doing it. In the lattia* case “the 
defendants would be resjio risible, unless they had put them- 
selves into the same condition as the plaintiffs, and sa\ed them 
from all barm, and amongst other things from the costs of the 
action brought against them ; and if the plaintiffs had desired 
to be so secured, they might have made themselves safe by 
taking a covenant of indemnity against any breach of the 

(it) iShoti V. Kalhiwtitj, 11 A. A: E. 2S. * ^ 

(<*) Penlpij V, *7 M. A: W. <»01 : Wulkpr v, Ilf if fo ft. 10 M. A: W. 

2411 : Loan ft v. Hall. 4 0. 11. oOS : ovcirulnis;^ Xeah H 11 U.’A: C. 

633. 

(/) Pp ' Parke, R., lO M. A: W. 268 : v. /oen/, 12 Q. R. I). 152 : 

and »ce Basri maU v. L, (\ A* i>. /*''/. Co., li. K. 10 Ex. 'Ao ,41 E J. Ex. 

20, antr, p. 96. 

(l^) 10 M. & W. 258. • 

(A) Smith V, Jfoivpll^ 0 Ex. 730. 
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Cases of 
indemnity. 


covenants in the original lease” (/). And the reason of this 
distinction is obvious on referring to the doctrine which is the 
foundation of all damages, viz., that they must be the natuml 
result of the wrong alleged. A covenant to repair involves no 
other obligation than simply that the premises should be 
repaired. Breach of the covenant entails no other injury than 
that resulting from the disrepair, the measure of which is the 
sum of money necessary to restore things to the state in which 
they should have been kept. But a covenant to indemnify at 
once leads the mind to contemplate ulterior consequences, the 
most obvious of which is the risk of an action against the }>arty 
indemnified, for the non-performance of duties, which the party 
indemnifying has taken upon himself. Accordingly, in an 
a^'.tion on a separation bond, by which the trustee indemnifies 
tlie plaintiff against debts iinnirred by his wife after separation, 
tlic husband was allowed to recover not only the debt, hut the 
c<)st8 of an action against him. And it is not ne(‘essary to give 
the sui’ety notice of the first action : but if notice is given 
to him, and he refuse to defend the action, in consequence 
of which the person to be indemnified is obliged to i)ay the 
demand, that is equivalent to a judgment, and estops the other 
party from saying that the defendant iu the first action was 
not bound to pay the debt (/r). And full costs as between 
attorney and client will be allowed (/). Even in' siudi cases, 
however, the costs to be recoverable must be neccssai’ily in- 
cnn*ed. A man has no right, merely because lie has an 
indemnity, to defend a hopeless action, and put the ])erRon 
guaranteeing to a useless expense although the 

indorser of a bill of exchange is iu a certain sense a surety for 
the acceptor, there is no such privity l)etween them ns will ■ 
enable the indorser, Vho has been forced to pay the bill, to 
recover against the acceptor re-exchange, much less cdsts 
incurred by him in action on the bill (n). 

The same principle applies where a person authorises another 


(0 I^er J*arke, B., 7 M. & W. (iOi). 

(70 DuJIidd V. Srotty 3 T. B. 374 . Joncfi v, Wflh/tuiM, 7 M. A: \V. 49H. 
(7) ,S/ntfh V. Compton, 3 B. & Ad. 407 : JToimrd v. Jjom/rore, L. K. (J 
Ex. 43 ; 40 L. J. Ex. 13. 

(w) 30 M. &; W. 250: Otlleft v. Itfpjwn, 3 M. ^ M. 400 : KuUiht v. 
ihid. 247. 

(w) Ihimon v. Morffatt, 9 B. & <3. (J18. 
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to do ail act in his name, and indemnifies him against the 
consequences. Thus, where a landlord authorised a broker to 
dfetrain, and undertook to indemnify him against all costs and 
charges in respect of any law expenses or actions that might 
arise or be brought againsfc him, and the broker distrained in 
a perfectly regular way, but the tenant brought a vexatious 
and groundless action against him which he defended, and the 
tenant was non-suited, the broker was held entitled to recover 
from the landlord the (iosts of defending the action. It was 
urged tlmt the landlord only bound himself to indemnify against 
theco'^tsof actions which might be brougliton the ground that 
there was no right of distress, but it was considered that the 
indemnity extended to all actions to wliich the broker might he 
subjected, except for actual misconduct or default of himself or 
Ins servants (c). 

8o wlicre an execnlion creditor ]>ointed out to the sheriff a 
wrong person as his debtor, and the sheriff arrested him and 
Wiis then sued for the wrongful arrest, and defended the action 
without communicating witli tlie creditor ; it was held that the 
sheriff could only recover these costs in an action against the 
creditor, if the defence of the action by him without communi- 
cation with the creditor was a reasonabh', course to take under 
the circumstances, and that wiiether it w^as so or not was a 
question for the jury (p). 

The last point upon wiiich we need remark is where the 
first action is against two jointly, and the second is brought 
by one of the Iw'o alone. An iiistanct* of this sort occurred 
where two w’cre indicted for a conspiracy. It was held that 
if one emjdoyed an attorney he might, in an action for 
malicious prosecution, properly charge the costs of dfiending 
both, because each w’as interested in the acquittal of the other. 
But if each had a distinct defence, as, for instance, if one 
alone proved an alibi, it was said that the case might be 
different. There, however, the costs w^oiild be easily severable, 
and the jury would be bound to consider how they should be 
borne (g^). 


Oases of 
indemiiity. 


( 'osts of 
notion against 
two. 


Co) Ihhett V. Jkv hi SiiUr, i) H. A: N. : HO L. H. Ex 14. 
CjO ('ffhlhrrk \\Jiooti, 7 Ir. Kep. V. L. H2. 

(^) Mowltindu V. Saifiiit'h 11 Q. R. 
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III. Tlie next subject of inquiry relates to the period of time 
in reference to which damages may be assessed. 

It is of course quite clear that no damages can be given on 
account of anything before the cause of action arose. There- 
fore where the plaintiff claimed damages for not grinding at 
his mill from 2 Jac. I. to the 12 Jac. I., and at the same time 
showed that his title to the mill dated from 11 Jac. 1., general 
damages being given for the })laiutifr, the judgment Wiis 
arrested (r). And similarly where the declaration stated that 
the defendant on the 3rd of August caused tlie plaintiff’s 
meadow to be overflowed, whereby he lost all the use and ]>rofit 
(»f it from the 2n(l of July («). 

Cases of much greater difficulty often arise when the ({uestiou 
is up to what time, subsequent to the cause of action, damages 
may be assessed. Whether they must be limited by the com- 
mencement of tile action, or may be calculated up to time of 
verdict, or to an indefinite period afterwards. The result of 
these decisions seems to be, that damages arising subsequent to 
jtetion brought, or even to the date of verdict, may be taken 
into consideration, where they are the natural and necessary 
result of the act complained of, and wliere they do not them- 
selves constitute a new cause of action (/). Hence, where an 
action w'as brought by a master for an injury to his apprentic*e, 
he WHS allowed to receive such damages as would compensate 
him for the loss of service during the remainder of the term ; 
for such subseciuent loss could never form th(; ground of a fresh 
action, the action being founded not upon the damage only, 
but upon the unlawful act and the damage (?/). And, on this 
principle, where a plaintiff who had recovered in a previous 
action for assault and battery, brought a fresh action upon 
another piece of his skull coming out, it was held that the 
recovery was a bar ; Holt, C.J., said, E\’ery new^ dropping lit 
a new nuisance, but here is not a new battery, and in trespass, 
the grievousness or consequence of the battery is not the ground 
of the action, but the measure of damages, which the jury 


(j‘) llarhin v. Green^ Hob. 1811. 

(^) Pntire v. Moulton^ Loiff Raym. 248. 

(f) bee as to the meaning of a “continuing cause oi action" under 
Ora. 3(5, It. 58, of the Supreme Court Rules, 1883. Hole v. (Jhard UHiim. 
f 1804] 1 Ch. 203 ; 63 L. J. Ch. 460. 

(w) Ilodmll V. Stdllehruste^ 1 1 A. & E. 301 , 305. 



pi:biod up to which damages are calculated. 


107 


must be supposed to have considered at the trial This 

doctriue has been applied in some very i*ecent cases. In one, Subse^iuent 
the facts were, that tlie defendant had excavated up to the 
bordei*s of his own mine, and then made an aperture in the 
plaintiff’s, through which water continued to flow into the 
mine of the latter. It was held, first, that there was no legal 
obligJition upon the defendant to fill up the aperture so made, 
and that the leaving it open did not amount to a continuing 
nuisance ; 8e(;ondly, that a recovery in a former action for 
making the aperture barred all consequential damages from its 
remaining open (re). So where the plauilifi* driving his cab was 
run into by the defendant’s vehicle, it was held that the injury 
to the cab and the injury to the plaintiff* himself were distinct 
causes of action. The plaintiff might have united both in the 
same action, and if he had done so a recovery of damages won id 
have been final, and would have banned a fresh suit for any sub- 
sequent loss to himself arising from either cause of action. But 
he was not hound to do so, and therefore a recovery of dania<>es 
for the injury to the cab was not a bar to a subsequent action 
for the personal injuries resulting from the collision (/). Similar 
questions often arise in cases where a person by digging, mining, 
building, or tlie like, affects the plaintiff‘'s land or house in such 
a manner as to jiroducc injurious con8(‘(|uenees, winch manifest 
tlieraselves at a later period. Here it is now settled, that all 
subsequent or recurniig damage arising out of any particular 
cause of action may be assessed, and cun only he n^covered in a 
suit brought upon that cause of action. If the act which causes 
the damage is in itself unlawful, as for instance, a trespass upon 
the plaintiff’s land, or an injury to the plaintiff’s house, then it 
is the cause of action (//). If it is lawful iii itself, as for instance 
some act dime by the defendant on his own land, whiclr becomes 
unlawful by the injury it jiroduces to the i)laintiff‘, the injury, 

(r) r. 1 Salk. 11. Per Uoweii, b.J., Jirintftiirn v. 

Humphrey^ 14 Q. R. P., p. 148 ; r>3 L. Q. R. 470 ; pt r Ld. Hal^bury, 

Barley Mani CoUiery Po. JJitrhelL 11 Vi\, llVi , 55 L. S. q. R. 

529; L(l. Rramwell, ihal.. j>. 144. 

(«)) Cleyy v. Bvanlptiy 12 Q. R. 570. * 

(if*) BrnnHdqfi v. Ilumfthi'cy^ 14 Q. R. D. Ill ; 52 T^. J. R. 471. per 
Lor<l RraniW(‘l], 1 1 App. Pa.. }». 144 : 57 L. J. Q. R, 529 • Srrrao v. A7W, 

15 tj. B. 1). .*)P,) ; Maemruya! Kntyht. 25 Q R. D. 1. 

(y) iSpoor V. (freon, R. ii. 9 Kx 99 ; 42 L. 2. Ex. 57, per Lord HalsburN', 

11 App. Oa., p, 122. 
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and not the lawful act which led to the injury, is the cause of 
action. If the owner of land by working out his own minerals 
deprives his neighbour of the support to which he is entitled for 
bis land, the latter has a cause of action as soon as any sub- 
sidence results from the working. All damage, actual or pro- 
spective, arising from that subsidence must be claimed in that 
action. But if a new subsidence follows from the same working 
which led to the first subsidence, this is a ne w cause of action, 
and not a subsequent damage arising out of the first cause {z), 
and it may l)e sued for as such, provided the defendant is the 
person, or is liable for the acts of the person, whost* original 
act brought about the new result (#7). The same rule a})plies 
wdiere a person is authorised to do an act which wdll injuriously 
afreet another upon paying compensation {h) ; or where a 
statute gives a magistnite summary power to award (;oinpensa- 
tion for an unlawful act(r). The receipt of compensation is 
full satisfaction in respect of the act for which it is a\^arded. 

A similar principle is applied to contracts to be performed 
at a future time. If before tiie time for performance' arrives 
one party absolutely and definitely rej)udiates the contract, the 
other party is entitled either to wait till the time arrives, and 
then bring his action, or to treat the contract as broken, and 
sue for the breach at once. In the latter event, he will be 
entitled to such damages as would have arisen from the non- 
performance of the contract at the a]ipointed time. “ But in 
assessing the ckmages the jury will take into consideration 
whatever the plaintiff has done, or has had the means of doing, 
and, as a prudent mao, ought to have done, whereby liis loss 
has been, or would have been diminished ” {d). 


(r) Mltchrll V. Darletj Mam (Ulienj Ok, 14 Q. R. D. 125; 5S L. J.. 
Q, B. 471 ; affd. 11 App. Ga. 127 ; 55 L. J. Q. B. 520 : foll(Aviiig Back- 
house V. lioiwmi, 9 H. L. C. 503 : over-ruling Xtrklin v. Wilbams, lO- 
Ex. 259; 23 L. J. Ex. 335, and Lamh v. ^yalke^\ 3 Q, B. J). 389; 47 
L. J. Q. B. 451 : acc. Crumbte v. Walheuti Loeal JUmvd^ [ 1891 j 1 Q. B, 
503 ; 60 L. J. Q. B. 392. See EceleHlast teal Ounmtmouem v. y. B.li, Ctt,, 
4 Ch. D. 845 ; 47 L. J. Oh. 20 : and Gihhs v. Guild, 9 Q. B. I). 59, as to 
the effect of fi-aud or concealment upon the operation of the Statutes of 
Limitations. 

(tf) Greeuwell v. Low Beeehhurii Ok, [1897J 2 Q. B. 165. 

(5) Great Laxey Minhiy Ok v. Olayue, 4 App. Ca. 115. , 

(«?) Wriylif V, London General Ommhns € 0 ,, 2 Q. B. D. 271 ; 46 li. J. 
Q. B. 429. 

(d) Per Cockbum, C. J.,Prosf v. Kpiiffht, L. Il.»7 Ex. HI ; 41 L, J. Ex. 
78 : following Hoehster v, J)e la Tour, 2 E. A B, 678 ; 22 L. J. Q, K 455 ; 
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In Buits against attorneys for breach of duty, the negligence 
is the cause of action, and not the consequential injur}^ (e ) ; 
no fresh suit can be brought upon the accrual of fresh loss ; 
hence it follows that in such eases the jury may give as 
damages, not only what hjis been, but what may naturally be, 
the result of the wrong complained of, for otherwise there 
would be no redress. 

In all actions upon contracts for a principal sum and interest, 
both hhall be included in tlie judgment up to the time when 
the plaintiff is entitled to sign it ; for the interest is an 
accjess<»ry to the principal, and he cannot bring aii action for 
any interest grown duo between the commencement of his 
action and the judgment in it{/). And this is the invariable 
practire in actions on bills of exchange and other debts which 
carry interest (//). 

As an instance of lu-obable future loss being taken into con- 
sideration, 1 may mention a case wdiere the agreement was, that 
the defendant should appoint tlic plaintiff to the command of 
one of his shiiis, which was chartered by the East India (Com- 
pany for two voyages, li appeared that it would be discre- 
tionary with the Company to allow him to command on the 
second voyage ; but tliey generally jH*rinitted siujh appointments 
to be renewed. It was held that the jury might give damages 
for the loss of both voyages, though the time for the second had 
not yet arrived (//). 

The rule in all these (iases seems to he, that general evidence 
of inal ter accruing siihse([uent to the action may be used for 
the purpose of showdng wliat was the natural and jirobable 
result of the defendant’s conduct ; hut tliat particular facts are 
not admissible, as a specific ground of damage to k* atoned 


V. Thomjmn, L. K. 7 Q. 573 : 41 li .1. Q. li. 243 ; v. Sf/iujr, 
[1834] 1 Q. U. 4()(» ; Sli L. J. Q. li. 202 Siv :is to the applieat joii of this 
doctrine to leases or other contracts contaiiunj? various stipulations, not 
going to the wdiole considcriition for the coutiact, Jo/tMAhfnr v. JJtihuf/, 
10 Q. li. D.400 ; 5r> L.J.Q. H. 102 ; as to the extent to which thc]>laintitf 
is bound to take steps to (limiiiish the damage which will flow fimii the 
defendant’s broatdi of contiact, sec the reinaiks of Kelly, C.ll , in Jirifir/i 
V. L. R. 7 Kx. at p. 322. and of Biett, J , in Jiopvr v. 

L. R. 8 C. V. 107, at p. 181 ; 42 L. d.(\ P. 05. 

(0 Short V, M^Oirfhy, 8 B. & A. 020 : Jlowdl v. Youtig, o B. k, C. 201). 

(/) Johiison V, Bland ^ 2 Burr. 1087. 

' 0 Wms. Saund. 171 d, n. (</). 2 Wins. Notes to Sauiid. 190. 

0 itiohard$on v. Nelluh^ 2 Bing, 220. 
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for on their own account. Hence, in an action of libel aj^ainst 
a master of a ship, as to his w^ay of business, evidence was 
received of the fallinp^ off in the profits of his next voyage, 
although it took ])lac.e four months after action brought ; this 
being merely a mode of estimating the damage likely to flow 
from the publication of the libel (/). Hut in another case of 
libel, it was held that evidence could not strictly be given of 
a specific result, such as the arrest of the plaintiff* subsequent 
to the commencement of the suit, in consequence of the 
defamatory words ; if, however, no objection was made by 
dt^fendant’s counsel, it might fairly be left to the jury as 
showing the i)robable effects of the libel, and would perhaps 
prevent a second action {k). 

On the other hand, where the damages subsequent to the 
C(>mmencement of the action are not the necessary re-^ult of 
the alleged wrong, or wliere they might be the foundation of 
a fresh action, they cannot be included in the verdict of the 
jury. 

The first point was the gi’ound of the decision in Hamhkion 
v, Veerp, il), where the action was for procuring the jdaintiff’s 
apprentice to depart from his service, and for the loss of hia 
service for the whole residue of the term of his ap])renticeship, 
which had not yet expired. (General damages w(‘rc given and 
judgment arrested. Here it was not the inevitable result of 
the defendant’s act that the apprentic^e should continue per- 
manently absent, because possibly he might return {m). And 
so where the declaration was against an apprentice for going 
away before his time, whereby the plaintiff lost his services for 
the said term, which Avas also unexpired {n). This case would 
also have been open to the second objection, viz., that a fresh 
action would lie against him for every day he remained absent,, 
the contract being by deed, Avhich remained binding on bdfeh ' 
parties, notwithstanding a single breach of covenant (o). 

Upon the second ground many cases Imve been decided, A 


(/') Ingram v, Lawnni^ 8 Sco. 471. 

(i*) GokIui V. ('ornj, 8 Sco. N. R. 21. 

(/) 2 Wms. SauTHl. 170 : 2 Wms. Notes to Sannd. 401. 

(w) See prr Litilcdale, J.. 11 A. A E. 805, And so JjfKCh v, Peachey* 
H. & C. 518 ; HI L. J. Ex. 496. 

(ft) Horn V. Cltandler^ 1 Mod. 271 : LeioU v. Peachey^ nhi avpra, 

00 11 A. & E. H04, 
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plain application of the rule was in a case where, upon the 
execution of a writ of inquiry against the defendant for neces- 
saries supplied to his sons, the jury took into consideration 
goods furnished up to a date after the writ of inquiry (/>). So 
where in an action for false imprisonment, damages were given 
for a (continuance of the imprisonment after the commence- 
ment of the action {q) ; for every instant of detention without 
just cause is a new capture (r). In (cases, too, of nuisances and Xuisaiices, 

continued trespasses upon land, as each instant the nuisance contmu- 
. , . - , , n . . . , trespass, 

or tresspass is continued is a fresh ground of a(;tion, it is clear 

the jury could not formerly give damages beyond the com- 
mencement of the existing suit (a*). This rule is now some- 
what modified by Ord. ofi, r. oH, which provides that “where 
damages are to be assessed in re8pe(‘t of any continuing cause 
of axition, th(7 shall be aasessed down to the time of assess- 
ment (/). Where, however, the original act^done was itself a 
trespfiss, hut is done Ijy a person or body who are protected by 
statute from any suit for anything done under their powers, 
unless brought within a j>arti(‘ular time “ after the act done,” 
no suit can be brought for any continuance of such trespass ; 
nor any coiiseijuential damage resulting from it after the period 
of limitation (/O. It would follow, then, that damages m the 
first action ought to (constitute a full satisfaction for any 
injury that could reasonably and naturally spring from it ; for 


(//) litiher Y Iiurhi,2 LU. Uax in. iaS2. 

(7) Jiraupvhl L(>(\ 1 1/1. Unyin. H2y : Ilanhurtf In‘J((nd, Cio. Jac, 
018. 

(r) Mlthn'n V. Cro Jac. 270. 

(/) llojt, (' J., Fpttor V. I Sulk. 11 //cvz’nv'// v. 

2 Salk. 400 * HolnH\s v. Wilson^ 10 A. iS: K. 502* Huchon v. XirhohoH, 
r> M. & W. 427 ; Thomimon v. (SthMiK, 7 M. A \V 450 linfft.shdl v. 

18 <J. ik 000 ; 25 L. J. C. P. 200 . Jianhart v. }fou<jhtoit, 28 1.. J. Oh. 472 ; 
27 Bear. 425. As in eases where tht' same aet f?ive> use 4o seveial causes 
of action, see Jirunaden v. Humphrey, 14 Q, Ik D. 141 : 52 L. J. Q. Ik 
471, ante. p. 107. 

(0 A “coiitinuiui^ cause of action" within the meanmi,^ of the rule, is 
a repetition of acts or omissions of the same kind as that for which the 
action was brought : Hole v. Chnrd Unutn, [1804] 1 Ch. 2,02. 

(u) Wordmvorth v. Harley, 1 Ik A Ad. 201 : Ld, Oakley v. Keuninyton 
Canal fh., 5 B. & Ad. 128. Hut where, m such a case, the inaiulenaTKic 
of works in an inetticicnt condition causes a recurring injury to .the 
plaintijff. as, for example, by HiMKling his colliery in rainy weaUter. a jury 
are not- to give damages on the ixssuuiption that the works will be con- 
tinued in an inelticient- condition ; and a continuance of the wrongful 
act with fresh damages will constitute a fitish cause of action : White- 
hmite V, Fellowen, 10 C, % N. 705 ; 30 L. J, 0. i\ 205, 
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Otherwise an injustice would be done to the plaintiff. And here 
a curious diffic'nlty might arise ; for, although no fresh action can 
be brought after the period of limitation has run out, there is 
nothing to prevent a series of actions being brought during this 
period, since, except as far as the statute interferes, the case 
would come under the rule as to continuing trespasses laid down 
above (v). 

In fact, the whole law upon the subject of damages in the 
case of continuing nuisances or trespasses, seems in a very un- 
satisfactory state. Suppose the defendant to have built a house 
on the plaintiff’s ground, this is a continuing trespass ; and 
as long as it lasts the plaintiff may bring fresh actions, and 
obtain fresh damages. Indeed he must do so, because it 
w(-uld appear each action can only reimburse him for the loss 
sustained up to the assessment of damages. The deft'udant 
cannot protect himself against this suwjession of attacks, because 
even if it were his desire, it is not in his power to enter the 
plaintiff’s land and put an end to the nuisance himself (j). 
The fair rule in such a case would be, to give the plaintiff such 
damages as would compensate him for the loss sustained up to 
the time of verdict, and would pay him for putting the land 
into its original state. If he chose to leave the trespass after 
this, it would clearly be because he thought it aih antageous to 
himself ; and if so, he ought not to be allowed to' sue again. 
There is one case which is almost in accordance witli this view. 
It was an action on a (covenant to repair premises, and judg- 
ment for plaintiff* on demurrer. The ]>remi8e8 had got into 
worse repair since the commencement of the action, and the 
jury, in assessing damages, computed the expense the plaintiff 
had been at in doing repairs wiiich became necessary between 
action brought and writ of inquiry. Tlie judgment upon this , 
point was affirmed in error ( 2 /). It is quite clear in this caio 
that there was a new breach of covenant in allowing the pre- 
mises to go into w'orse repair since the issuing of the wrjt, for 
which a new ’action might have been brought, and new damages 
recovered. The jury, however, took the common sense view 
of the matter, and gave, as every jury practically does, such 


(r) Uolmen v. WiUo7if &c., ante^ note (x). 

(a?) Anthmiij v. Uamy^ H Bing. 18G. , 

Cy) ShoiirlAge v. Lamplngh^ 2 Ld. Raym. 803. 



MITIGATION OF DAMAGE. 


113 


damages as would reimburse the plaintiff for all loss incurred up 
to the time the case came under their cognisance. 

Where the wrong complained of has involved the plaintiff 
in a legal liability to pay money to a third party, the amount 
of this liability may be included in the damages, though not 
yet paid by the plaintiff ( 2 ). But it is otherwise where the obli- 
gation, though a moral, is not a legal one. Therefore, where 
the declaration w^as for wounding the plaintiff’s son, whereby 
the plaintiff had been put to great expense in medicines, <fec., 
for hi3 cure ; it was held, that as to the surgeon’s bill, the 
jury were to c*onsider the amount as paid by the plaintiff, 
since the surgeon could compel the payment of it ; but that 
the physician’s fees could not he taken into a<;count, since they 
had not been a<*tually paid, and he could not enforce them (a) 

As to the consequence of a declaration claiming on its fac3 
damages for a period after action, or before the canse of action 
arose, see potsf, c. xix. 

IV. It now remains to discuss the cases in which evidenc'c 
may bo given in mitigation of damages. 

The leading principle upoii this question is, that matter 
which if pleaded would have gone in bar of the action, can- 
not be given in evidence to reduce damages unless pleaded. 
Therefore where the action is for wrongfully discharging the 
plaintiff from the defendant's service, and the defendant only 
pleads payment into Court, he cannot show, in mitigation of 
damages, that he discliarged the plaintiff for misconduct. 
Ill an action of assault against the sheriff, if he pleads not 
guilty only, he (cannot for the same purpose give evidence of 
his writ(i>). So where the action was against a captain of 
a ship for assault and imprisonment, evidence that the plaintiff 
was one of the crew, and that the acts charged were a punish- 
ment for his misconduct, was excluded (/*). Nor in trover 


Liability to 
pay money 
may be 
allowed for. 


Mitigation of 
damage 

must b(‘ 
pleaded if 
}>os8ible. 


(-:■) Mamn v, I C. & K. 100, 101 : Smith v. jroicelly G Ex. 7110 : 

Ea^idall V. liapev, E. 15. & E. S4 ; 27 L. J. g. B. 2GG. 

(<i) piitoti V. Beltn, 1 Stark. 287. Now by 21 22 Viet. e. i?o; s. 151, 

physicians, if rogisteretl, may recover their f(‘es under a b^x-law of fhe 
College of Physicians, passed under thLs section, Fellows of tj[ie College 
are prevented from suing, but tliis does not extend to membeis. Sec 
Gihlmi V. Jiv(U, 2 H. A C. 02 : :52 L. J. Kx. 182. 

(V) Speck V. Ph illipa, 5 M. & W. 275), 281. 

((0 V. Chriaf 'm, 2 15. A I‘. 224. And sec Pujolun v. Holland, 

3 Ir. I,. 11. 533, 

M.D. 


1 
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can the defendant under not ??uilty be allowed to set up 
title in a third party (d ) ; nor in trespass, a recovery of 
damages against a co-trespasser who is not sued (e) ; nor 
in an action for goods bargained and sold, tliat there was 
a false representation as to their quality, without a sjxicial 
plea(/). The case of payment which had caused some/ con- 
tradictory decisions when it took place after action brought (//)» 
was provided for by two rules of Court (//), which enacted, that 
payment should not in any case be allowed to be given in 
evidence in reduction of damages or debt, but sliould be 
pk aded in bar ; and that pleas containing a defence arising 
afier the commencement of the action, might be jileaded 
together with pleas of defence arising before the commence- 
mont of the action (/). 

The sole object intended to be (iffected by allowing this 
species of evideucb, is to arrive on the whole at the real worth 
of the article furnished, i\here the action is for tlie price of 
goods or the like ; or the acitual damage resulting iu the first 
instance from the defendant’s act. This only ouglit to lx* paid 
for. The admission of the evidence is not allowed to 0|>erate 
as a cross-action for any purpose beyond this. Therefore in an 
action for the price of a ship, which was not built according 
to specification, the defendant might sliow how much less it 
was worth in consequence of the breach of (contract ; but he 
could not show damage resulting from thus breach, and the 
cost of necessary repairs in conseijuence. This required a 
separate action (/;). And so in an action by a broker for 
money paid for shares, the defendant was not allowed to set up 
a conversion of the shares by the broker (/). Nor can he show 
quite an independent breacli of contract by plaintiff after 
action brought. Thus iu an action against the defendant^ foF 

(r/) Fiftrh V. lilitHUf. 7 C. 1*. 478. 

(c) V. Porter^ 2 M. A: Rob. 1.71. 

(/) WoodhoHfte V. Swift, 7 C. A l». :no 

(//) Hee Jjediai’d v. Ptmrhrr, 7 A P. 1 ' Shlrlay v, dacoha, 2 R. N. 0. 
S8 : Rirhardmm v. PolwrtJtoH, 1 M. A W. mit. 

(/<) PI. Rules, T. T. 1853, 14, 22. Tlic present practice js the same. 
Ord. 24, B. 1. 

(0 Hee .5 M. A W. 282. 

(k) Mmidel V. Steel, 8 M. A W. 858. Now it could be done by a 
counter-claim. • 

{J) Fraiwu v. Palter, 10 A. A E. 642. 
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not pftyinjy for goods at tlie period agreed on, he could not 
show in redm^tion of damages, that tlic plaintiff, after action 
brought, had refused to deliver the goods, such delivery not 
being a condition precedent to his obligation to ])ay {7n). Still 
less can matter com])letely collateral, and merely res inter alios 
aeia^ be so used. Hence wluTe the defendant was sued for 
injuring the ])lain tiff’s ship, or the plaintiff himself by negli- 
gen(*e, he could not obtain a reduction of damages on the 
ground that the ])laintiff had recovered from the insurers (?i). 
This would be to allow the wrong-doer to pay nothing, and 
take all the benefit of a policy of insurance without ]>aying 
the premium. On the same jirinciple it would be no defence 
ill an action against a grantor of an annuity, or any other 
debtor, tliat the value of tht‘. annuity had been recovered 
against the jdaintitf’s attorney in an action for negligence in 
its negotiation, or that (lie sheriff had been f^)rc(‘d to pay the 
debt in an action for an escape (c). And where a iiumlicr of 
plaintiffs sued for damages ivsiiltmg from the delaying of their 
ship, it was held to he no ground lor reducing the damag(‘S 
that some of tliese plaintiffs had benefited by getting an 
increase of passengers in anotlier ship. And the (’oiirt sai<l 
the result would have been the same if there had been only one 
jilaintiff, who wa« the owner of both ships (jt?). 

There are dicta of two eminent judges which seem to (con- 
tradict this rule. Trover was brought- against the purchasers 
of goods which liad been wrongfully sold by the master of the 
ship. The purciliasers jileaded a former recovery by the plain- 
tiffs against the shipowners. It appeared that the latter, in the 
action against them, had siiflbred a verdict to the value of the 
ship and freight under (1. II I, c. 15!b whicdi was far less tlian 
the value of the goods sold. Ikyley, d., said, “ rndepeudently 
of the statute, the jury were not bound to make the full value 
of the goods the measure of the damages in ilie former action ; 
they might reasonably give small damages on thi^ ground that 

(w.) Jiarlhit V. /folmrs, la (\ 11. (‘.ao : 22 b. .1. i‘. 182 

(») Yafeit\, Whiftc^ -4 11. N, V. 272 ; athnucU m Snuftson 
H App. Cm, p. 2W> JirtMnrn v. (i. IP, /»'//. L. U. 10 E.v. 1 *, 41 L.J. 
Ex. a. 

00 V. Kituj, 1 P*. A. 200. 

(;>) Jtmen v. /;. Dovlt I’o.. L, H KM' ]\nt ]). aiVi ; 44 L.J. 

O. P. ISl, 
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an action would lie against the purchasers.” And Holroyd, .!•, 
concumd, saying, The probability of a retiovery in an action 
against this defendant might keep down the damages on the 
count of trover. In an action against a sheriff for an escape, 
small damages are olfeu given on the ground that the debt 
is not extinguished ; and the whole amount may afterwards b(^ 
recovered, notwithstanding the recovery against the sheriff ”(</). 

I apprehend, however, with great submission, that these dicta 
cannot be relied on. They were quite unnecessary to tlio 
decision. That relating to the sheriff is clearly contrary to 
modern decisions ; for it has been expressly ruled that the 
true ineasme of damage is the value of the custody of 
the debtor at the time of the escape, and no deduction ought 
to be made on account of anything whi<‘h th(‘ plaintiff 
might have obtained by diligence after the esca]>eir). On 
]»rincij)le, too, the doctrine seems e(iually unsustainable. 
Kvery man must pay for the damage caused l^y his own ac^t. 
How can tliis damage be lessened by tJie fact that the plaintiff 
might have sued othens if he had chosen ? The law" says, yon 
may exact satisfaction from any one of the j)arties who Imve 
injured you. IVhat right have the jury to say, you shall 
only get satisfaction by suing all? In cases of tort the law 
says, damages shall not be apportioned among the wrong- 
doers (5). H(»w can the jury say that they shall ? Finally, 
could any judge leave to the juiy, as relevant evidence, facts 
going to show the collateral liability of other parties ? If so, 
must he not also admit evidence to sIkov that they were not 
liable, and if lialde not solvent, and if solvent out of the 
jurisdiction ? The case seems almost to come to a thIucHo aH 
dbsvrdvnu 

Two cases which are frequently cited seem to be reducibfe, 
to the same nile as to the inadmissibility, in reduction of 
damages, of intrinsic matter arising subsequent to the cause of 
action. In one it appeared that the bankrupt had deposited 
with the defendants, his bankers, a sum of money for the 
specific purpose of meeting some hills. He was at the time 

(fl) Morrh v. Jtohutmm, U I*. AC. lUO, 205, 200. 

(r) Avihit V. (hmiane, 11 V. 1*. IJ71 ; 20 Ij. ,1. C\ |\ lH4i,ASoc 
p. 482. * 

(^) Merry irrat ft rr v. 8 T K. 180. 
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indebted to them in a p:reater amount than the sum deposited. 
Instead of applying the money as directed, the defendants 
placed it to his credit with themselves ; the bills were dis- 
honoured at maturity, and the action was brought by the 
assignees in bankruptcy, for breach of the agreement, to re- 
cover the money. It was held that they might recover it all ; 
that iis soon as the defendants refused to apply the money to 
the use directed, they were liable to be sued for it in an action 
for money had and njceived; that in such an action the fact 
of hiS being indebted U) tliem would only be material as 
entitling them to a set-<df ; tind that as they could not avail 
themselves of this in answer to an action of special assumpsit, 
it could not be used in reduction of damairos(/). In the 
other ease, the bankrn])t had given tin* defendant a bill, drawn 
by himself for (»()o/., ^\ Inch tlie defendant agreed to discount, 
retaining loO/. and th(‘ discount. He never^paid the bankrupt 
anything. The adiou was, as in the former instanee, hy the 
assignees in bankrupt 7, for breach of the agreement. Tlie 
jury guv<‘ a verdict for I no/., being the amount of the loll, 
miiUdi the 100/. and discount at lo/. per cent. This was held 
to he correct, altliuugh tlie bill had become wortliless in con- 
Heipienee of the bankruptcy. Poll«»ck, (Ml., said, If this had 
been an action of trover tor the bill, no doubt it would have 
been altogether a (piestioii for the jury as to the aiiiount of 
damages. So also, il it had been an aceoniniodation hill, or the 
bankrupt’s own hill. But this is not a ease of trover, but of 
breach of (‘ontrait. 'I'he didendant jiroinised to deliver to the 
bankrupt the aiiioimt of tlie bill, mi/tus loo/, and discount. 
The bankrupt would have to receive that sum, and his assignees 
are entitled to recover the same amount which he would have 
liecn entitled to receive, had he coniiiiued solvent, hy reason 
of the breach of contract 

It need hardly be stated that c\idencc (am never be admitted 
for this purpose w hich contradicts any established principle of 
law. Fur instaiKJO, whore defendant by wrilintj agreed k> grant 
a good and valid lease of ]>remises to the plaintiff, in a suit for 
breacjh of this agreement, parol evidimce that tlu^ ]>laintiff 


(0 ///// V, Sdiftff, 12 M A W, fOS. 

(^«) Aldrf V. A \V. 117, I IV. 
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knew that a g(»o<l title could not be made out, was properly 
rejected (.r). Nor is the rule extended to actions for the 
amount of an attorney’s bill (//), unless no benefit whatever 
lias ))ecn derived from it, nor to actions for freig:ht, although 
the defendant had been put to considerable expense in cou- 
sc(iiieuce of an unauthorised deviation (.:) ; or even where the 
goods had been injured by bad stowage to an extent much 
beyond the amount of the freight (^^). These two exceptions 
seem not to rest ii|Xin any principle whatever, hut they have 
been recognised as existing excejitions by tlie Court of 
Exchequer (h). Where, however, some particular items in au 
attorney’s hill refer to (me separable transaction, and can be 
shown to have been uselessly incurred, tliey may be resisted on 
tliis ground (r). 

There is one ease in w'hi(‘h Lord Ellenboroiieh lield at Nisi 
Trius, that w^here, goods had been sold t(> defendant by sample 
a- a stipulated price, and an action of indebitatus assumpsit 
was brought against him, he could not after paying money into 
Court, insist on any defect in the goods (d). — It is submitted, 
however, that this decision is not lawx It could only 
founded on the idea that by paying money into Court the 
defendant admitted his liability upon tlie juirtieular contract 
which the plaintiff meant to set up. But it is now settled, 
after some conflicting decisions, “ that this plea amounts to 
no acknowledgment W’hate\er by the defendant beyond this, 
that by force of some contract he is bound to pay the plaintiff 
something on the count for goods sold. But the plaintifiT 
cannot a])ply tliat admission to any particular contract which 
he may wish to scleci, any more than the defendant ” {f). in 
the case referred to, the defendant was clearly liable on a quantum 
meruit, as he had kept tlie goods. He w as not liable on the siiecisd^ 
contract, as it had been broken, and his plea did not amofint. 
to any confession that he was still bound by it, 

(^') Jiobnmm V. /larman, I Ex. 850. 

(y) Temjder v. M^Lavhlan, 2 K P. N. II. 130. 

(ff) Jiofftntann v, 2\wkef 1 Camp. 377. 

(tf) SlmeU V. J>arips, 5 Camp. 111). 

(5) 8M.&W. 871. 

(c) Jlill V, Feathentonhavgh, 7 Ring. 5(i{) : Shaw v. Aeden, i) Bing, 
287 : Lo^ig v. Orsi, 18 C.B.OIO ; 20 L. J. C. P. 127 : Lm //, 1 C, B. 

N. S. 617 : 26 L. .1. 0. P. 125. 

(jd) Leggett v. Cooper, 2 Stark. 103. • 

(/») Per Alderson, B., Kimfitam v. Rolin», 5 M. Sl W, 04, 120. 



BEDUCnoN OF DAMAGES, Hd. 

H 

liiistly, a defendant cannot resist, or reduce the amount of a Jm fMH. 
claim upon himself, by raisinj^: a queRtion affecting the rights 
of others, and of the general public, the decision of which has 
been delegated by the state to a special tribunal constituted for 
that purpose. For instance, by setting up against the charges 
of a railway that they were unreasonable, and amounted to an 
undue preference within the meaning of the Railway and 
Canal Traffic Act (/). 

Having now cleared away the Ciises in winch evidence is not General tuIcs 
admissible in i-eduction of damages, we may proceed to point " 

out those in which it is. Upon this subject the law has under- evidence in 
gone considerable change. I^ormcrly where the action was for 
the iigreed price of a specific chattel, sold with a warranty, or 
of work w'hich was to be })crformed according to a contract, 
tlie defendant was never allowed to give its inferiority in 
evidrnce, but was forced to pay the stipulated amount, and 
reimbui’se himself by a cross-action. But it is now setthnl, 
that whether the action is for tlie price of a specific chattel (^), 
or of unascertained goods (//), sold with a w’arranty; or is 
brought on a special contract to pay for goods (/) or w’urk ije) 
at a certain price ; or upon a qmniUmi mprtfif, for w^ork and 
laiiour done, and materials found (/); or for the value of the 
plaintiff’s services (w? ) ’ defendant may show' the actual 
value of the goods, work, services, &c., and reduce the claim 
accordingly, 80 w^hcxi a plaintiff contracts for a fixed sum to 
do w'ork and find materials, and part of the w'ork is afterwards 
done by the employer (/i), or part of tlie materials are supplied 
by him, and used by the plaintiff, he is entitled to a deduction 
to this extent without pleading set-off (o). If it is part of the 
contract between a servant and his master that the former is in 
pay out of his wages the value of his master’s goods, lost by his 


(/) La twaHh ur S' Yorhith'n'r ////. ('0 v (irtrmnun/^ 21 Q. 11. D. 2ir» ; 
r»8 L. J, Q. 11. 10. This ma\, liuwcxii, ho mattoi for a countor-olauii. 
p. 318. 

(jff) Street v, lilay, 2 11, & AU. 450 ; ParwttK v. Se^'ton^ 4 V, 11. 8911. 

(A) PoiilfoH V. TMtthnare. !) 11. A: T. 259. 

C'O (btiun9 V. 2 C’. M.X K. 547 : Mdnvr v, Tarher^ I A: P, 

15. 

Chapel \.mrh It, 'iV.kN.. -in. 

( 1 ) BaMfn ». Buffer, 7 East, 471 t ; FiirH^twurfli v. ({iirnirif, 1 Cami). 3 .H, 
(»») Dea/'U’ V, /AiiwrW, 3 t!inn|). 451 : Baitlie v AV//. 4 lUng. Jl, (.’.CSS. 
(«) Twiier V. Blaper, 2 M. A G. 241 . 

(p) SewtoH, V. IWM-, 12 M. A W.‘772. 
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negligence, this amounts to an agreement that the wages are 
to be paid only after deducting the value of the things lost 
Such a state of things maybe given in evidence under the 
general issue, and does not require a plea of set-off* ( /?). And 
BO where, by the custom of the hat-trade, the amount of injury 
sustained by the hats in dyeing was deducted fi’om the dyer’s 
charges, evidence of injuiy from this cause wjis admitted in 
reduction of damages (f/). 

Assuming then that in such cases a reduction might be made, 
a further question arises as to the principle upon which such a 
reduction should ])roceed. In the great majority of cases the 
siini)le rule has lieeii to allow' for tlie article as much as tlic 
jury should find it was wortli. Hut there are tw'o cases in which 
a different principle ivas adopted. The one was a contract for 
supplying a chapel with hot air (r) ; the other was for slating 
a house (s). In both cases the work had not been done 
a< cording to contract, and it was laid down by Tindal, (’.d., 
and Parke, 13., that the measure of reduction should be the 
n(*cessary cost of making the work conform to the contract. It 
is evident that this rule difl‘ers very much from the former one. 
A thing may be very valuable in itself, but if it is to be altered 
into something different, the cost of doing so may absorb its 
whole price. Which rule is correct 'f 1 1 is suggested that both 
rules may be so, according to the cases to which they are 
applied. One important element in this inquiry will be, could 
the subject-matter of the contract have been returned or not ? 
If it could, then, as the defendant has kept it of his own free 
will, he ought to pay for it as much as the jilaintiff could liave 
sold it for, if he had taken it back ; that is, its real value. But 
there are two cases in which the defendant cannot ixjturn it. 
The one is where the sale is of a specific chattel, upon which., 
the owner has had an opportunity of exercising his own jddg-. 
inent, and which is bought with a warranty (/). Tiio other, 
where labour has been exiKjnded upon the defendant’s own 


(/;) P(*r Lord Elleaborough, Lf* Ln/rv, lirhiuiv, 4 Camp. 131 : itewhlc^ 
ClrmM V. Pi^hford, 7 M. A W. 314. 

(^) liamford v. Harris, 1 Stark. 343. 

(r) Cutkr v. Close, b C. & 1*. 337. 

(.#) Thornton v. Place, 1 M. A Rob. 218. 

(0 Parsons v. ScHon^ 4 C. B. 893 : Dawson v. (Wis, 10 C, B. 528: 

20L.J.C. P.H6 
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propeity, aw, for instance, his materials or his laiul In the 
latter C5ase the thin<^ done may in itself possess very great 
intrinsic value, as, for instance, if a tailor should cut cloth into 
a coat which would fit any one but the owner, or a builder 
should erect a coach-house where he had been directed to make 
a stable. But it is clear that the thing would in neither case 
be of any value to the owner, till it was altered into what he 
w'anted. The cost of altering it would he the only fair measure 
of reduction. It will be observed that both the cases cited 
come under this latter head. 

Tlie former case, viz., the sale of a specitie chattel with 
warranty, would admit of different considerations. It might be 
utterly iinpossiiilc to alter it, as, for instance, to change a hack 
into a hunter. Tlie ijiiestion would then be, what was it worth 
to the pundiascr as it. was. This Avonld depend upon what he 
could get for it, and so would <;ome under the^ former rule as t.> 
real value. On the other luind it iniglitbe (‘apalile of alteraiioii 
at a vi*ry exorbitant cost, as, for instance, a defecliv<‘ machine. 
Ought the jiurcliaser to sell it for what it would letch, sup- 
posing it to )»e useless to liim m its present condition, or 
may he alter it to suit his re<|uirements ? This would probably 
depend upon the hmts of etudi case. If he (‘ould without 
very great loss and inconvenience procure another, it would 
perlm})S be held that he ought to do so, and that great expense 
incurred in alterations could not be treated as the necessary 
result of the iiluintiif ’s breach of warranty, w hen by a .smaller 
outlay he could iiave obtuine<l a ]K*rfect article. But- it might 
be impossible to proeur<i another, or the cost and delay might 
be so great as to warrant him in altering at a very great 
expense ; if so, it might fairly be held tliat tin' (sNcojition 
laid dow’n in the ah<»ve cases applie<l. ami tiiat the measure 
of reduction was tiui cost of alteration. Jt must be owned, 
however, that sueli a case w'onld hover iijion the limits of the 
rule laid down against reduction of damages in Mondef v. 
Sieel (n). 

In the cases hitherto under discussion the plaintiff has been 
claiming payment on account of something done him* for 
the defendant, and the evidence has gone to show that the 
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defendant had not received all the benefit for which he had 
bargained. On exactly the same principle, wliere the action 
is to recover damage for some loss arising from the defendant’s 
acts, evidence is admissible to show that the injury is not so 
great as would at first app^'ar (.r). For instance, where the 
action was for breach of an agipemeiit to build upon land, the 
defendant was allowed to show that the plaiutift* had re-entered 
upon it under the covenant, and let it to another tenant (y). 
And where the plaintiff has given the defendant an indemnity 
against the very demand for ^\hieh he is suing, such indemnity 
IS a bar to the action, if it goes to the entire i;laim(2:), and 
of course would be admissible in reduction ol' damages if it 
iuily went to part. So in trover, though the cause of action 
IS (jomplete upon proof of oon\'ersion, still if the defendant 
after using the goods has returned them {a), or has paid over 
part of the proc^-eds to the plaintift‘, this will go in reduction 
of damages (Zi). And in tresimss against an executor de son 
tort, payments made by him in a due course of administration 
and which go to exonerate the estate, shall be recouped in 
damages (r). 

For the same reason, formerly, in actions of crim. con., any 
evidence which went to show that the husband had suflered a 
comparati\ely trifling loss in respect of his wile, either on 
account of her own worthle-ssiiess, previous to the defendant's 
acquaintance with her (^/), or his own want of affection for her (c), 
or the slight amount of intercourse that subsisted between 
them (/), was admitted to redm-e the damages ; so in actions 
for breach of promise of mairiage, proof may bc‘ given that the 


(/) In Wi/rhma/t v. 0\y,Jh/. L, J. Q. 11. 2711, in conse^j notice <»f 

the defoiidaiit s’ embankment the lliHwl-wators of a rivoi were put back 
ami Howed over tlie plaintiff’s laml. Had tbe embankment iiot.boOA 
eonstructed the waters would have tiowed a liifferent way, ))ut Would 
have, reached the land and done damage to a lesser amount. The 
measure of damages was held to lie the difltTenee only between the two 
amounts. See, t<K>, SitropfiOM/jhafc Co, London AY. ('uthorifie IhcltM. 
1) Ch. D. 50;l 

(y) Oldernhaw v. //e/Y, 12 A. A: K. ilDO. 

(c) Canmp v. 1 1 Q. 15. 7t»ib 
la) Cooli V. Jlufilcy H (1. A: P. 50S. 

JJurn V. Monday 2 C. & M. 57ik 
(e) Monnfford v. Othmoy 4 East, 441, p. 417. • 

(/i) Hmith V. Allhouy B. N. P. 27. 

(e) Jhthei'ley v. Ganmmjy 4 T. 11. 655 : Jiromley v. Wallace, 4 Esp. 237. 
(/) Culcraft V. Ld, Jlarhorovghy 4 C A: i’; 41lll. 
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plaintiff was utterly unfit to appreciate the person to whom 
he hud engaged himself (g)y or that the defendant’s family 
disapproved of the match, for this would naturally diminish 
the happiness to be expected from it (h). 

Hi where the defendant has been in the wrong, but the 
injury resulting from his coiidiuit has been increased by that of 
the plaintiff ; as, for instance, in an action against the sheriff 
for an escape ; if he has done anything to aggravate* the loss 
occasioned by the defendant’s neglect, or has prevented him 
from retaking the debtor, the damages would lx* materially 
affected by 8U<-h conda(‘t(/). Similarly, where, in conse(iuence 
of a change of circumstances, the defendant’s breach of contract 
has not prodiK'cd the full damage which the contra(*t originally 
provided against, only the loss which has actually beeu incurretl 
can lx* recovered (/'). 

Of course in all cases where motive nyiy be ground of 
aggravation, evidence on this score will also be admissible in 
reduction of damages. Hence in an action for false imprison- 
ment, evideiK'C may be given of a reasonalilc suspicion that 
the [ilaiiitilT had been guilty of felony, without any attempt 
at setting up a justification (/). And if the plaintiff was given 
into custody for an otVence not justifying an arrest, evidence 
may be given of the offence (m). It is in the nature of an 
apidogy f(»r the defendant’s i'oiiduct (//). And so in cases of 
libel, the defeiulaiit may give any evidence m rediu tion of 
damages wliicli goes to prove the absence of malice (o), (u* he 
may show pre\ious provocation received from the plaiiitift (p). 
And ill ai'tioiis of seduetion, the offence may be deprived of ks 
wanton and h(*artless aspect by showing the loose character of 
the female (7). 

It would be easy to multiply illustrations ii[>oii all rhe heads 

(<'/) Leotix V. 4 Ksp. 

(//) Irnmf v. frrrrtiwotnf, I V. 1150 . 

(/) Ardert v. Ooodavtr, 11 U. H. .*171. :177 , 20 L J. V. V ISL 

ih) Wigacll V. ('orponiiUu! of the School foe Jndojent Jthnfh Q. t>. D. 
04 > 7 . 

(J) Chhin V. Mornx^ 2 U. A 1‘, lUII. 

(w/) Linfiml V. Uikc, a 11. A: N. 270 . 27 I.. J. Ex. :i:U , 

(») Per Lord Abingcr, W'aro'ick v. Foitlliex, 12 M. \ W. 507. 

(o) PearxoH v% Lernativc. *5 M G. 7iH). S<*e as te thci>aitK-ulars to be 
given the trial. O. 30, ]{. 37. 

ip) Vtfy V. /irou'K, 3 i\ X U. 113. 

(g) liantJieUi v. I Cam]), 4ttt> : lUnhl JWtnix. 3 Caiup. 510. 
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just mentioned. Those adduced, however, are sufficient to 
explain the principles upon which damages may be reduced. 
We shall have occasion to go more fully into the subject in 
disenssiug the different species of actions. 

The law of set-off never came strictly within the scopeiicf a 
work on damages, since it was merely a cross-action, which, by 
means of a statute, might be tried at the same time with the 
principal suit (r). Still it was a means by which the plaintiff’s 
claim might be cut down or negatived ; and as the, demands 
which might be set up agiiinst him, liad been well defined by a 
succession of decisions, it was thought as well to point out the 
chief bearings of the subject in the enrlier editions of this 
work. Since then, the power of advancing coniiter-claims 
lias been so much extended that most of the rules relating to 
set-off are obsolete. So much only is therefore retained here of 
■A^bat appeared before as maybe useful until the new practice is 
settled. 

Under the statutes of set-off (.s’) dc^hts only could be set off ; 
or be set off against. This restricdoii no longer e.xists. Claims 
<ian now be set off or set against one another whether they 
sound in damages or not (/). 

A judgment obtained by one party might he set olf against 
an action Ijy the other party (//), or against another judg- 
ment, notwithstanding the plaintilf might also have a separate 
demand on one of the defendants (./ ), and though tlie judgments 
were in different Courts (//). Xor did it make any difference 
that a writ of error was iiending to reverse the judgment (s). 
A verdict before judgment could not be set off («) ; and in such 
a case the (.^ourt would not stay proceedings, until a motion 


(/') The law of hct-off is a matter of ])i’oC‘e<lare, ami j?o\(‘nie<l hy tit# 
law ol tlio country where the ri'medy is souj^lit. SNmxo/t v. 

1 H. A. N. S31 ; 20 L. J. Kx. 212 : Dahut v. 0.r/rii, l.*i ('. Jl. N. S. 646 j 
L. J. C. V. 2H‘,l. 

(jf) 2 G. II. c. 22, s. IS, anti 8 G. II. c. 24. 

If) Judicature Act, 187.‘I, s. 24, sub-s. (3;. Ord. 16, 11. .3. Sec Stook v. 
Tatjlot', 5 Q. 15. 1). 566 ; 46 L. J. Q. 15. 857, as to the difference l)etwecn 
a set-off and a ctmnter-claim in its effect upon the plaiiitiff'^H costs. 

(u) Stanton V. StyU% 5 Ex. 578. 

(.r) G la lift or v. ILmor^ 8 T. U. 66. 

(y) Jiarlior v. liraham.^ S WUh, 366 : Jiridgon v. 8 Bing. 29. 

(ff) ItnfmUU V. JicrrlUuj^ 3 T, U. 188, n. A]» appeal now does not 
operate as a stay of proeeedmgs, except by order. Ord. 58, U. 16. 

(«) Garrick v. Jonoa, 2 Howl. 157. • 



SET-OFF. 


125 


for a new trial had been disposed of, in order to enable the 
defendant to sign judgrni^nt, and set off his damages and costs 
against the costs of the action (t). Still less would they stay 
execution on a judgment that had actually been obtained, 
until a cross-action was determined, that one might be set off 
against the other {r), Where a creditor had taken his debtor 
in eve<'iibioii, this operated as an election binding the judgment 
credit' u’ to enforce his claim by that means and no other. 
Therefore he could not plead the judgment debt by way of 
set-off to an action by the debtor for a separate and distinct 
matter (^/). And the rule was the same when the ]>ri8oner was 
discharged by consent of the creditor, upon giving a fresh 
security for the judgment, even though the security itself proved 
void on account of some informality (c). judgment debt, 
however, still subsisted ; and if the debtor liad a cross-claim 
against the creditor for costs in the same action, whether the 
^claim accrued l^eforc or after the judgment, the (Jonrt would in 
the exorcise of its c<|uitahle powers, restrain the debtor from 
enforcing his claim, unless he paid the judgment debt, or 
allowed it to he set off against the claim (/). 

A distinction also exists botvseen the statutory right to set 
oil* a judgment by W'ay of defence to an action, and the ap])eal 
to the ecjiiitahle jnrisdi<*tiou of the C-ourt to allow such Bet-(>ff 
in execution prcx’cedings, where the effeef of the set-off would 
be to destroy th(‘ attorney’s lien for costs. In the latter case, 
th(‘ Court refuses t<» exercise its jiower of allowing a set-off, 
unless the attorney’s costs are first satisfied. In the former 
case, the defence, being one of strict right, must be allowed (<7). 

Money due under an order of Nisi Trins might h(‘ set off (//). 

It was held to be no answer to a ]dea of set-off, that the 
money for which the action was brought ^^as lent, or the goods 


Johnmn v. Lnht'iuun, 2 Dowl. iWti. 

(c) v. Cooltr. 10 ]\b»e. .321. 

(//) 7hy iof V. .“> M. X S. 10*1. 

(O 1 T. I 7 

(/) Thomtmut v. Partxh, rt (*. B. X. S. <5S.^ ; 2S L. ,1. (*. I’. K"):?. . 

(</) Merger v. (tran'H, L 1». 7 Q. B. 400 ; 41 L. J. Q, B. : Prfmjlo 
V. 10 (3k. 1>. <>7ii : 4S 1, J Th .3S : Pihrordit v. Hopf, 1 1 B. I». 

022} 54 1a J, Q. B. H70 ; (). H. U. As to <lauiaKC.s aii l 

€Ostt!< in equity, sec* Pfuutrhmortim v. ('rmcleij. L. U. .3 E(i. 100 : K,v partn 
CMitnd. L. R. 2 (3i. So^. 

(A) jyewton V. XnrtoH. S Bing, 202. 
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delivered, upon an express promise to pay ready money (i)* 
But where there had been such* a promise, an offer to set-off a 
debt did not entitle a party to brinp: trover for the j>*oods, before 
the lien of the holder was satisfied (/^). 

A debt, to be set off under the statutes of set-off’, and also it 
would seem under the Judicature Acts, must be one which can 
be enforced by suit. Therefore a debt arising upon the jiroraise 
of iiu infant, which has not been ratified under the provisions 
of 9 G. IV. c. 14, s. 5, cannot be sot off* (/). It must also, 
under the statutes of set-off’, be completely due at the tijue 
of action brought (/?^). Therefore a note could not be set off 
before it had reached maturity (>0* Nor a judgment which 
was recovered after the commencement of the suit, but before 
p ea(o). But although an attorney cannot niaintjiin an action 
on his bill of costs, till one month aft(‘r delivery, it may be 
made the subject of set-off, if delivered less than a month 
bifore the action against him was commenced, provided suffi- 
cient time has elapsed to allow of its being taxed or oven 
tliough no bill has been delivered, the Court ha\ing jiower in 
case of hardship to stay proceedings, so as to allow jiroper 
taxation before trial (q). 

It seems to be now settled that for a claim to be set up by 
counter-claim it is sufficient if it matured before- the date of 
the statement of defence and counter-claim (r). 

The debt must continue due at the commencement of the 
suit. Therefore a debt cannot be set off which is barred by 
the Bankrupt or Insolvent Acts (s ) ; or liy the Statute of 
limitations {/.). 


(<) Jjrrhmeiui Huwltbot^ 2 Ksp. ^20 . v. Jtireff, 5 M. Ac B, 

510. ' . i 

(70 Clarke v. Fdl, 4 11. Ac Ad. 404. 

(/) Jlawley v, Jlawlfy^ 1 Q. B. D. 400 ; 45 h, Q. U. 075. See now 
the Infants Belief Art, 3874, s. 1. 

(w) BraithnUilie v. Vdeman^ 4 N. & M. 654, 

(») Hogertton v. Ladhrohe^ 1 Bing. 93. 

(ii) Fkaiin^, Proeser, 3 T. U. 186. 

Ip) Bvlmaa y, JUrhett, 1 Ksp. 449: Martin v. BV/ir/rr, 1 Doug. 199j, 
II. ; Jjetitet V. LazarVH, 2 (I, M. k B. 009. 
iq) Brown v. Tthhitn, 11 C. B. N. H. 855 ; 31 D. J. C. P. 200. 

(/•) Lreg V. PaHerm, 7 Ch. D, 860; 47 L. J. Ch. 040 : Beddall v. 
Maitland, 17 Ch. D. 174 : Take v. Andrews, 8 Q. B. D. 428. 

(s) Jlayllar v. Sh^rimody 2 Nov, Ac M. 401 : Ptytnris v. BadswortK 
4 0. B. 202. 

{t) Mead y, Bushford, 5 Ex. B30 ; Walker v, Clemads, 15 Q. B. 1046^ 
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The debt sued* for, arid that intended to be set off, must 
have been mutual, and due in'Ihc same right, and there could 
be no set-off where either of the debts was due in auter droit (?/). 
To a certain ej^fent this rule would probably extend to counter- 
eiaims, but not to the extent to whidi it was formerly carried. 
For example, a joint debt could not have been set off against a 
separate' one, nor a separate against a joint debt. (x). This is 
no long(^r the case. A defendant may set up by counter-claim 
a claim against the plaintiff and another person jointly (y) ; 
and th<‘ Exchecjucr Division lield, in a case in which two 
railway companies, as joint lessees of a railway, sued for statu- 
tory tolls, that the defendant could set up against each company 
a separate counter-edaim for damages in respect of delay in the 
delivery of goods (c). 

A debt due to defendant, as a surviving partn(*i\ miglit be 
set off against a demand on liim in Iris own right (^/), and 
ri(^e a debt due from the jdaintiff, as surviving partner, 
might be set off against a demand by him in his own right (Zy). 
So where by the terms of the partnership the plaintiff was to 
be the only ostensible trader, the others* being mere sleeping 
partners, a separate debt due from him might be set oft* against 
a debt due to the firm of which he was the manager (r). In 
such a case, however, it is not sufficient merely to show 
that the defendant was ignorant of the existence of otbgr 
partners. Therefore where to an action by a lirm for money 
had and received, the defendant pleaded that the money was 
the proceeds of the sale of goods, which one of the partners 
had employed him to dispose of ; that at the time of the sale 
the defendant believed that his employer was the sole owner 
of the goods, and entitled to receive their proceeds for his 
exclusive use, and had no notice of the rights of the* other 
partners; and that after he was so employed, and before 

(») (MU V. Zuftrcll, 1 Y. .X ,T. 180. 

iB'mnec v. White^W lUng, N. C. 33* MvJCwan v. (^roiahte, 25 Oh. D. 
176, Where there ha<l been an express agreement, tieblrt of this natui;e 
might be set against caeh other ; Kutnerley v. Ifomtrk^ 2 Taunt. 170. 

Cy) Ord.21, K. 11. 

(x) Manchoi<tei% Sheffield Lineohmhire Jltf. Co. and L. -T. IF. Jly. 
Co. V. JSroohtt, 2 D. 243 : 46 h. 3. Ex. 244. 

(a) Slipper v. Stidtftone, 5 T. R. 493. 

W iPremh v. A'ndnfde,»C> T. R. 6S2. 

CO ^mcey v. Beey, 7 T. R. 361, n. * 
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he had any notice of the rights of the other partners, his 
employer became indebted to him in an amount which he 
offered to set off ; the plea was held bad, because it did not 
appear that the person who employed the defendant had 
appeared to be the sole owner of the goods, with the assent 
of his partners, or that there bad been any laches or default on 
their part (^/). 

A joint and several promissory note (j') or bond being the 
separate debt of both, might be set off against either, and so 
in the case of a bond intended to be joint, but only executed 
by one. No debt could arise from the non-executing party, 
and therefore it might be set oil* against a demand by the 
other (/). 

According to the old pmctice, when a husband was sued on 
his own debt, he could not set off a debt due to him in right of 
his wife (//). Nor could a debt due from the wife, sola, 
be set off against an action by the husband alone, unless be 
had for some new cousidenition made the debt his own (A). 
Where a note was given to a wife during coverture, the 
husband bad a right to treat it as joint property, or sevcniL 
If he chose to treat it as several, he might sue upon it alone, 
and the consequence would be to let in, hy way of set-off, any 
debts due from him, but not those due from the wife. If, on 
the other hand, he elected to tivat it as joint pro{)erty of 
himself and his wife, in her right, and joined her in the 
action, it was the opinion of Bayley, J., that he might let 
in debts due from her in her own right. But Lifctledaie, J., 
said that he did not think the latter ijosition by any means 
clear (^). 

Now, as claims by or against husband and wife may be joined 
with claims by and against either of them separately 
probable that a husband will be allowed to set up by way 6t 


(fl) Gimlon V. Ellh, 2 C. 15. 821. 

le) Owen v. Wdfnnmrn, :> C. «. N. S. r,2li ; 2.S h. J. (\ I’. J. 

(/) Fliieher v. Dijehe, 2 T. K. 32. 

(a) Payrtter v. B. K. V. I7i) ; O'llalluran v. Studdeet^ I 

Ir. C. L. 24:>. 

(A) Wond V. AlierH, 2 Ksp. 504 : linermigh v. Mtm, 10 B. & C.558. 
And sec tlic Married Women’s Property Act, IS70, 34 Viet, c. 03, 

12 . 

(/) Bumivgh >. 10 15. k C. 558, 502. • 

(A) Ord. 18, U. 4. 
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counter-claim any claim in respect of his wife in respect of 
which he has a beneficial interest. 

An executor, sued for a debt due from the testator, could Executor, 
not set off a debt due to himself (/) ; nor could a defendant, 
sued by an executor, set off a debt duo from the executor in his 
own right (?«)• There used also to be many cases in which Claims by 
debts due from or to the deceased, could not be set off against an executor, 
claims in respect of the testator’s estate. Debts due from the 
testator could not be set oil* in I’eply to an action by the 
executor for a cause arising after the death of the testator, 
whether the executor sued in his own name, as he might do {?i), 
or as executor ; because if in this way the defendant might retain 
money or goods received since the d(‘,ath, by merely offering 
a set-off, the course of divStribution w'ould be altered, and ho 
might be paid before creditors of a superior nature (o). There- 
fore it was held, that to an action for money Kad and received 
by the defendant to the use of the administrator, and on 
accounts stated iKjtweon them, a set-off of money lent b} 
defendant to the intestate could not be allowed (;y). The* 

Court said that in the case of actions by or against an executor, 
it was as necessary as in the case of actions between the ))rin- 
eipals ‘‘ that the debts should originally have existed between 
the two living parties. The executor oi* administrator, to 
come within the stiitute, must sue or be su(‘d necessarily in 
his rci)resentativc character. If not, although he may be called 
executor, he is really a third party introduced (wliereas it is 
essential that there should he only two concerned) and the 
mutuality of the debts, without which thei-e cau be no set-oiV, 
does not exist. Whether the statute in either of its brandies 
extends beyond its mere words to the case of two mutual 
debtors both dying, and the representative of the one suing the 
representative of the other, it is not necessary now to decide. 

In the present case . . . the money anus not received to the 


(0 Hhhop V. (Vn/rrh, a Atk. (»91. 

(wi) WilU'K, 2r>S. 

(jii) Shipman v. 'fhompjioit, Willc.s, lO.'l. 

(/*) JC'ilnngttm v. Stfvnifnut, Wiilcs. 2UI, n. * Trtjri \\ Lumirtj, 
ibid,: Schofield v (\trhetl, 11 Q. B. 7711. iMmharde \. Older, 17 Beas. 
542 : lie Ore(fmityM\ Ch, 1». 223 ; 57 L. ,1. Vh, 221 . 

(//) Meos V. WaffJi, 2.') !.(. J. Kx. 30 ; 11 E-\. 410, aftig v Jlee^t. 

9 Ex. Vm ; 28 L, A. Ex. tAH : folIowiMUni ^elrelf v. Saf, J*rot, Uanh of 
1 C. l\ D. 496 ; 45 h, J. 1*. 285. 

M.I), K 
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use of the intestate. The intestate had no claim on the 
defendant in respect of this receipt, which took place after his 
deatih; he and the defendant never stood in the relation of 
mutual debtors to each other, and consequently there is no set-off 
between the one and the representative of the other ’* (q). 

It was held that to an action against an executor, on an 
account stated with him of monies due from him as executor, 
a set-off might be pleaded of debts due from t he plaintitf to the 
tes6itor in his lifetime (r). This decision seems principally to 
have rested upon the idea that an account stated by an 
executor, as such, could only have l)e<ui stated in respect of a 
previously existing debt due from the testator (.‘f). LI|X)n this 
ground the Court of Exchequer Chamber in the ciise last 
cited (0 were willing to acquiesce in it, though they expressed 
great doubts of its general soundness. Tlu'y decidedly overt* 
ruled another decision of the Queen’s Reiicli, in which it had 
been ruled that a defendant, sued as executor for a dt^bt whicli 
accrued due from the testator in his lifetime, might set off a 
debt which accrued due to him as executor, since the <leatli of 
the testator (/t). 

Claims by or against an executor or administrator, as such, 
may now 1x3 joined with claims by or against him personally, 
provide<l the iast-iueiitioiied claims arist? with reference t<» the 
estate of the testator or intestate (.r). It would seem, there- 
fore, tliat all matters of counter-claim which relate to the 
estate can now he set up against claims made in respect of 
siieli estate (//'). But an executor who sues in his own personal 
i^apacity for a cause of action arising to liimself, cannot he 
met by a counter-claim against himself in his capacity of 
executor (r). 

(y) JW* V. Waftn^ 25 L. .J, Ex. ao ; 11 Ex. Mo ; attig Wutt^ V. 
a Kx. (ilWi ; 23 L J. Ex, 2n8. 

(;•) Jilakedey v. SitMlIwood, 8 Q, 1*. TiSH. 

(jt) Sec //f^r flolroytl. .J,, AMhlnj v. Aithby,! U. vV. i\ 144, 4oL 

{1) ItPvH V. WatU^ ubi 

(«) Mardall v. TheZltiHon, 21 L .1 i}, H. 410 ; 18 Q. B. 8.*i7 ; after being 
thus overruled error was brought in this ea.se, and the d(*cision of the 
Queen's Bench reversed, (i E. At B. a7ti. 

(ir) Ord. 18, R. 5. Sec also Ord. 1(>, K. 8. 

0/) Unless, indeed, as in Newell v. Nat. Vrur, iiquh ef England, 1 
i). 1*. J). 4SaJ ; 45 L. J. 0. 285, an administration mut m pending, and 

)t would be contrary to the practice of the Equity Division tp allow the 
dofemlant’s claim. ex(*cpt by proof in the suit.* 

(z) Macdomdd v. (kirington^ I 0. P. D. 28 ; 48 L. J, C. P, 178. 
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It was formerly held that in an action by a trustee, a debt 
due from the person bcnehcially interested might be set off {a). 
These aiscs, after being re])eatedly doubted, were overruled (h\ 
and the rule laid down that none but legal rights could be 
regarded. Accordingly, it was held that the assignee of a bond 
debt of the plaintiff could not set it off in an action against 
hinisi lf, in his own right (r). And on the same principle, an 
executrix sued upon a bond given by her testatrix to a trustee, 
for payment of money to the use of K., was not allowed to set 
oft‘ a bond given by S. to another person, who had made the 
testatrix his executrix and residuary legatee, the defendant 
being herself executrix for her own benefit {d). These decisions, 
however, have lost tlnur importance since the introduction of 
equitalile defences, whieli admit, of set-off where the ]iarti('s to 
the cross debts arc substantially tluj stime, tiiongh nominally 
different (c). 

A judgment, obtained by a party merely as trustee, cannot 
be set off against a judgment obtained against liim in bis 
individual right (/). But where the real plaintiff in one aclit»n 
is the real dchmdant in the other, the judgments may be set off 
against each other, tliougb tlie nominal parties are different (//). 

In a recent case a innriieijial corpomf ion, being also the local 
board of health under the Tnblic Health Act, 1^<4S, and Local 
Oovernment Act, kept separate accounts at their bankers 

for municijial and .local board affaire. Being sued for the 
amount overdrawui on the lattm* account, they were lield entitled 
to set ofl[‘ their claim on ila‘ other account, wdiicb was in their 
favour (//). The ground of the decision was, that this w'as not 
the case of tw’o distinct bodies, to whom debts were due in 


Tiustce. 
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(f/) Jioftomict/ V. Jiroohr. 1 T. U. (»21 Ihtihiv \. Ihrrh^ dud, 

(//) Jfthertj V. Itotrdi'H, S Kx 8r>2 
(ff) Wtikn V. y'tnkJrr, 10 East. liO. 

Tuchvr V. Titrher, i U. Ad 7\:>, 

te) Covhranv v. (irrrti, 1) (’. Jb N. S 4IS , .10 L. ,1. P 07 : Az/rn and 
MmUrmfudn Marih \\ heUjhton, I.. U. 2 Ex XO , :10 1., ,1. Ex. .Tb. Orel. 
10, K. S. See Jiowycar v, Pawnou, 0 Q. P» 1) 040. • 

(/) /irhfowe v. yrrdhnm, 7 M, X (« 04S 
(jt) Standerra V. MhujuI iviid,'!! li .) Ex .* 

^ (/O Pfddrr \\*Tht Mmfor, ,\v . of J^renfon, 12 C" H. N. S. OUr) : 31 L. .1. 
'0. P. 2U1. for othfi ('\aiii])les of setting off banking ummiU 

Padey V. Puudi, 1.. U 7 il Ik :tl : 4 I I.. J <>. P» 83 , Jiadnf \,Johni<oH, 
E. 11. 0 Ex. 279 ; 40 E. .? Ex 100 : afUnnea, b. U 7 Ex. 203 .HE. J Ex. 
2U : Jdj’pnrfc Manor, 12 Cli. I) m ; 40 b. J. \\ka\ 0. 
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diflFereut rights : that the liocal Board of Ifcalth was not a 
coi’poration at all, but merely a department of the corporation, 
and that tlie corporation was debtor and creditor in both cases, 
and ill contemplation of law the same person in both cases, 

AVhen a factor, dealing for a principal, but concealing that 
principal, delivers goods in his own. name, the pensou con- 
tracting with him has a right to consider him to ail intents 
and puri)oses as the ])rincipal ; and though the real princijial 
appear and bring an action upon that contract against the 
purchaser of the goods, yet that piirchascT may set off any 
claim he may have against the fac^tor in answer to the demand 
of the principal (/). But \vhei*e th(‘ purchaser has notice, at 
the time of the sale, that the factor is acting as the agent of 
another, though he does not know who that other is (/•), the 
case is different, lie cannot set olT a debt from the factor 
against an actioiji liy the principal, though perhaps payment to 
him might be good, even though made prematurely (/). In wo 
case can such a set-off be allowed where the sale ^\as made ]»y 
a broker. Ho is in a different position from a factor ; lie is 
not trusted with the possession of the goods, and he ought not 
to sell them in his own name. The jirincipal, therefore, who 
tnists a broker, has a rigid to expect, that he will not s{‘ll them 
in his ow’ii iiame(w). 

It is different, how'cver, where ibc broker is acting under a 
(Jrl cralerp commission. In such a cast‘, he is to be considered, 
as between himself and the \cndee, as the sole owner of the 
goods (//)• Therefore, whert‘ the dt fmidant, a broker, a(‘ting 
under such a commission for A., s(»Id his goods to B., for whom 
he had a commission to purchase, and, without any order to 


(/) JiuhoHt' n flfiutHA. 7 T II. auo, II. * (ieonfe v ('Itigett. 

Jiorrtrs v Impvnal Ottoman Hanh, L. It. \\ .IH : 4:i L, .1. l\ S : 
Aaltenhark v. Ja'wis. 21 <‘h 1). 7t\. Tiic inmoijjlo iioi cohIiiuhI ro the 
snh* of ])ut cxtfiuls to nny ea^o in winch an ayent is allowvd 

aj»]K‘ar as a jnincip.'il * Montagu v. Fonrood, [IMKi] 2 <) It 1150. 

(^*) S(‘mea:.a \. Jirindeg, 18 lb N. S. 407 ; .'M L J I*. 101 : Mai<‘‘ 
ponn\, Mildred^ 11 j*. 1) r»»’lO ; allirnied, 8 Api>. Cu'.'. H74 

{1) Fish V. Kvmpton, 7 15. 0S7. ^eo Warner v. M'Kaip I M. X, W. 

.501, Wliei’o the are boufrhi tlironp:li an ag(‘nt. notice to him in 

notice to Ins princi]Kil. however the notice^ may liav« b(*cn acquirecl : 
JJrrJtser v Norwood, 17 (' 15. N. S. ItiO ; .'54 L J. ( I* 4H, Kx. t’h, ; over* 
riilinc s. C)., 14 C. H. S. 571 ; .*52 L .J. C. 1*. 201. 

(tn) Baring v. Corrle 2 15. A. 1157 ; rocogiftsct! 7 ('. 15. 0i»;5. 

(w) Jionghfnn v. Matthew}!. 15 15. tVe l\ 481). 
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that effect from B., i)ai(i the price to A., and afterwards was 
directed ])y H. to resell the jujoods; it was held in an action 
brouj^ht by the assignees in baiikru]»tcy of B. for the proceeds^ 
(that he might set off the money lie had so paid to A. {o). 

Where an auctioneer sold goods the projierty of A., and 
stated in the catalogue to be so, a plea that he was suing in 
trust for A„ and that the defendant had a set-off against A., 
was admitted without objection as an answer to an action by 
him I p), though it would have ])(*eu otherwise if he had a lien 
upon the goods fur liis charges, and had not parted wu'th them 
except on an express agreement that the payment should be 
mad(^ to himself (7). Tliis distinction, liowcver, seems to have 
been denit'd in a laKU* case. The plaintiff sued on a charter- 
party, to wliich defendant pleaded that plaintiff* entered into it 
as nuistcr of the ship, and agent for the owner, and that he 
never had any beneticial interest in the char ter-] larty, n(»r uny 
hen upon the freight, and that he was suing as agent and 
trustee for the owner, against whom ded'endant had a set-otf (r). 
The plea was held bad on d(‘muri\‘i\ and the authority of the 
ubove cases in sujiiwt of the alleged doctrine was doubted f.s). 

Suits betw’<‘en Iiicorjiorated Companies and their members, 
or non-members, tire subjett to the ordinary rules of set-olf ; 
but w’hon Companies are being wound u]) by or under ihe 
supervision of tin* (\)urt, the right of sct-off of coiitnhutorit'S 
is regulated by vV Viet. c. 80 , ss. .»s, JOl (/). 

It may be worth while still to note that e<|Uity would some- 
times give relief when* the party sued laid a counter-claim 
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(e) Mon'tfy V. Ch utshy. 1 M. vV S TiTlt 

( /O ('oj)jnn V. ('nuff. 7 'fimut ilS. Soc ('op/fftt Wit/l't / fhfd. 2S7. 
(y) v. ('happje. 2 ('hit Hep .1S7. 

(/•) Jubmuj Jioinint, S Ex sr>2 : hut soi‘ \. Tuft on, 21 I.. .1. 

Q. n. aiG ; poM, p. ISS. 

(.A*) See, as to si‘t-off in actions h\ and {(gainst ]m)Ii(*v brokvtrs, 4 Clot. 
•Stat. p. 172. ;hd ed. 

(0 Under those s<‘ction8 a debt dne to»m Ji limited company t*aniiol. in 
ihe event of the eoinpiiny's Unug wound np under the supervision o( the 
Court, be set off againsi, calls (iri^KcU .s L, K I t'h. r)2<s , a,*) U. .1. 

<’h. 77)2 ; nor against debts incurred by the defemlant to lla* company 
_ -H liquidation Sontirff Jiroob ('oal (h. Lfm. v, Mnf . __ . 

1H5 ; 40 L. J. Kx. 125 ; and the same rule at»plics vvheie the comi»apy is 
i>ei rig voluntarily wonud uj» Jihu^k .V* ('o.'n ^V/.vc, L. K s 251 ; 42 

L. J. Ch 401 >’jfo nintrkon^r,il V\i. 1). 505 ; 17 h. J. Ch. SOI : dis- 
approving ol ItrtyhUm Armdc v. Ij. 11, S C. l\ 175 : S7 t<. I. 

I*. 125. See, as to their a})})lication in case of the hanlviuptcy of ji 
<soutri|yory, Ite Duckworth. L. 11. 24’h. 57S ; SO L. J. Hank. 2S. 
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which could uot be set off at law (v<). A(*-cordingly, a plaintiff 
at law has been restrained from taking out execution on a 
judgment, where the defendant had a judgment against him 
to a greater amount, which the Court of King’s Bench refused 
to allow him to set off. The Vice-Chancellor said that the 
lesser judgment was, in point of fact, satisfied (.r). 

This case, however, seems to have been treated as rather 
transcending the limits within which etjuity gave relief. Lord 
(\»ttenham said, ‘‘ This equitable set-off exists in cases where 
the party seeking for the benefit of it can show some equitable 
ground for being protected against his adversary’s demands. 
The mere existence of (TOss-demands is not sufficient, although 
it is difficult to find any other ground for tbc order in WWmn}^ 
V. Davies^ as reported. In all the cases upon the subject 
ex cept Williams v. Daries^ it will be found that the ecjuity of 
the bill impeached the* title to tlie legal demand ”(//). And 
so Lord Eldon said, AVhere the (’ourt does not find a iiatural 
etjuity going beyond the statute, the (‘onstruction of the law is- 
tbc same in equity as at law ” («). 

Hence the mere existence of a cross-demand, wliicli was only 
available in ec^aity, uas no ground for restraining an a(*tion 
at law ; unless there Avere also circumstances which made it 
inc(iuitable that the claim should bo enforced at law, until the 
counter-claim in equity was also enforced. An action for 
breach of an agreement to make advan< eH on shipments, would 
not be restrained pending a bill for an account of advances 
already made {a). Nor would an action upon a note giA^eii in 
settiemont of a partnership claim be restrained, pending a bill 


(w) Tho connter-clanu must have in re.specl of an asooitaiuwl 

sum ; soc* Kcir on Iii junctions, c. 4, s. o, p. ; I Joyce on Injunction^, 
489. Where tliere was a cUior luitnml connection l)etwe<.»n claim 
counter-clann. ami both orif?inatc<l in one transaction, a (!ourt of Kqmty 
would sometimes intci fere to prevent the one party from enforcinpf his claim 
without allowinjij tlic claim of the other, even thouj^h u were unliqui- 
date*^!, iVid. OT, and see ca.seft cited there. Sc<‘. further, Throchonurton v. 
Croicley, L.ll. :i Eep ItMl ; and as to set-off of debts aj^ainst Icgiicics, 

/pWJ! V. JMwford^ 1 l>e (». J, k S. 459 : Stammern v. JCUtoft, I^. U. 3 (Jh. 
195 ; 27 L. J. C;h. 853. 

(«r) Williawx v. UancM, 2 Sim. 4tH. 

(y) Rawmti v. SamnpL ('r. k Ph. 178, 179, where all the cases arc con- 
sidered, and 2 *ep Jcssel, M.ll., i/c Whitelmimy 9 Ch. 1). at 597 ; 17 L. J. 
Ch. 801. 

(z) Eos parts Stephemy 11 Ves. 27, 

(a') Mamony. idunmely Cr. & Ph. 161. 
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for an ac^oount of subsequent traiissietions (Z>). Nor would a 
tenant, who had obtained judgment against his landlord for an 
excessive distress, be enjoined against enforcing it, on the 
ground that he had incurred a subseijuent liability to his 
landlord for rent and dilapidations (/i). 

On the other hand the set-off was allowed in equity, though 
it would have been bad at law, where the nature of the counter- 
claim was such as to show that the legal demand was one which 
equity would not allow to be enforced. For instance, when an 
agent allowed his principal to build iq>on laud, believing it to 
be his own, and afterwards brought a suc(?e8sful action of eject- 
ment against him, and then sued for mesne profits ; it was held 
that the compensation due to the principal for the loss of hi< 
buildings must be set off. Bec^ause to that extent he had a lieu 
upon the land and U])on all that came from And so 

where a running account existed between landlord and tenant, 
under which advances and supplies made by tfie latter had goiu* 
in discharge of the rent, hut no receipts had ever been given ; 
an action of ejectment for non-])ayment of rent was restrained, 
until an account was taken of the past transactions ; because 
it depended upon this account, whether tlie rent had ever been 
in default (e). 

So where there were cross-d<'mands of such a character, that 
if both had been recoverable at law*, they would have been the 
subject of legal set-off, then, if cither of the claims was of an 
equitable nature, and equity had jurisdiction of the subject- 
matter, it would enforce the set-ofi*(./ )* instance, various 

consignments of oil were being carried to different persons in 
the same ship, and the oil leaked out and w as collected in oue 
mass by the captain and sold for T.')!)/. The (onsiguees agreed 
to divide the sum among themselves in proportion to their 
losses. Then the shipowner sued tlie consignees separately for 
freight. No set-off could be maintained at law\ But a bill 
was filed by all the consignees for an account, and equity being 
thus in possession of the entii’e transaction, the actions were 

(ft) Pvc»ton V. Strutton, I Ansi. 50. 

(«*) Maw V. IRifatl. L. J. Oh. .S3, 

(d) Lord Cawdor v. Lewi»^ I Y. & C. 427. 

(e) O'Connor v. Sputqht. \ Sch. & liCf. 305 ; Jiradrif v. D'Arry, 2 Scb. 
& Lef. 403, n, 

(/) Clark V. Cort^ Or, & l*h. 154 James v. Kffnnier, 5 Ves. 108. 
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restrained, and a set-off allowed to the extent of the proportions 
of the 7507, due to each consignee (//). So in the following ' 
case : G. assigned property on trust to sell and apply the 
proceeds in payment of whatever might be due from himself to 
whoever might carry on the business of M. & Co., his bankers. 
M. & Co. transferred their business to the plaintiffs, and with 
it G.’s debt to themselves. The plaintiffs employed G. as a 
builder and owed him money. G. became bankrupt and his 
assignee sued the plaintiffs. The plaintiffs filed a bill against 
the assignee to take an account of what was due from G. after 
the sale of the property, and to set off this debt against the 
other. Lord Cottenliam doubted whether the set-off could 
have been allowed on the mere ground that the plaintiffs were 
the assignees of a debt from G. to M. S: Co., though he said 
that the decision in WiHiama v. Davies {h) wont further than 
hiu:*h a case \voiild require. The plaintiffs, however, were not 
merely assignees of the debt without the privity of the debtor. 

‘ 1'hey were assignees of the debt for whom the debtor bad con- 

t Faceted that the security should enure. Tiny had a demand 
against G. btffore In; was bankrupt, in respect of which they 
were entitled to sue in equity ; therefore, tliey were entitled in 
equity to set off’ the legal debt which they owed to G. (/). 

Mere exist- But equity would not take jurisdiction for the sole puqKise 
aematfd liof' enforcing a set-off', which was biul in law, though under 
sufficient. {ffoper circumstances it might 1x3 good in ofiuity. As Jessel, 
M.R., said in such a case, ‘"The mere fact of the cross- 
demand existing would not of itself give e([nitab]e jurisdiction, 
nor the mere fact that one of the demands ^vas lield by a 
trustee ; that is to stiy, that one of the demands, though still a 
legal demand, was, as regards beneficial ownership, the property . 
of the person who was liable to the other demand. I never 
heard of a bill to enforce such a set-off” {k). v ; , 

Equitable On the same principle, an equitable plea in a Court of 
common law was not allowed, where it merely set up a croas- 
ciaim for unliquidated damages, which was bad at law on that 

Oz) Jones V. Mooee^ 4 Y. & C. Jl51. 

(^) 2 Sim. 461. 

(0 Clark Y. Cort, Cr. & ?h. 154. 

(A) MiddUton V. Pollock, L. R. 20 Eq. 29, 36; 41 L. J. Ch. 684; 
difiapproviiig of dicta in Cochrane v. Green, 9 C. B. N. K. 448 ; 30 L. J, 
0. P. 97. • 
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account, and whieli contained no ground in equity why the 
plaintiff should not enforce his claim. For instance, where to 
an a<‘tion for advances on goods, defendant pleaded that the 
plaintiffs might have repaid themselves, if they had not negli- 
gently sold under market price ; for the money lent was due at 
once, antecedent to any sale (/). To an action for freight, that 
the defendant had been employed by the plaintiffs as a barge- 
man, and had lost a ([uantity of their goods ; the goods so lost 
being (apparently) <juite different goods from those in I’espect 
of which the freight was payable (>//)• To a breach of one 
covenant by a lessee, that the lessor had broken another and 
independent covenant, on a redcmise by a lessee to hiin('«). 

The assignee of a debt takes it, subject to the flebtor’s right 
to sot off debts which accrue due to him from the assignor 
before he has notice of the assignment (o) ; but not, in the 
absence of special circumstanccH showing a connection between 
the transa(^tions out of which the cross-claims arise, debts whicli 
accrue dujo after such notice, even though resulting from a 
contract entered into jireviously (^>). Under the Judieaturi^ 
Act, 187 : 1 , 8 . subs, (h), the assignment of a debt or legal 
chose in action after express notice to the debtor or trustee, 
passes the legal right subject to any equities wliich would ha\e 
had priority over the right of the assignee it the Act liad not 
been passed. Accjordingly, the assignee of a de]>t duo on a 
building contract from the defendant to his assignor, is liable 
to a deduction by way of set-off in respect of any damages which 
the defendant had sustained hy the assignor’s non-pcrformauce 
of the contract {q). 

The rule that debts to be set off must arise in the same 

(0 Attvrhnrtf v. H X: X. IM : L. .1 Ev 17S , lit A v /////, 

L. U. 8 C. l\ 10 ; 42 L. a, i\ I’ 10 

(w) Stimiw V. l/fiU, 1 H. v'L X m. 

(n) AfhfMlutll V. Oakex, 2 H Ac X. TIKI ; 27 E. .1. Ex. IJH. 

(p) Cai'vudinh \, (ItrairH, 21 IJeav. 1(111 . 27 L J. lUi. . 1) (}i<ou v. 
fMh-id, 4 n. & S. 24:1; JUrhiny/tc 17 (Ui. 1). r>20. But \\n) 

debtors may, by their contract with the plaintiff, or ]»y tlicir 

subsequent dealiUfjfs with llic ahsiyiu’cs elepnve themselves oi‘ tlit^ njjht 
of set-off : V. AjtMtfi Tea re., Lmuted, h. H. 1 Ex. .‘187 ; 118 L*J. 

Ex. 233; iJirHofi v. Swauxea ] ale 11 a. (h.. L. 11 4 Q. B. 4i,: 38 li. J. 
Q*B. 17. 

(jf) Wafmt mAVa/e.s Jhj. (k, 1-. 11. 2 C l». 593 : 3i; L. 3. C. B. 
4*86 * '• Aefra 3* Mnxtenanni^ J{ank^\*. R 2 K(j.(17l ; 37) L. J. C3i. 

(jj) youHff V. AlfckeayA Ex. U. 127 : 17 L, 3. Ex. TuM 
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right, prevailed in equity as well as law (r). But where an 
administrator and sole next of kin sued on a bond given to his 
intestate, and it appeared, from the state of the property, that 
he was in fact suing for his own benefit, a set-off of a debt due 
from him in his own right was allowed (s). And vice vers&y 
where an auctioneer sued for the price of goods sold by him for 
his principal, it was, if not a legal, at all events a good equitable 
defence, that his lieu was satisfied, and that the defendant had 
a set-off against the principal (/). 

Although at law, too, a joint debt could not be set off against 
a separate debt, where it was clearly proved that the joint debt 
arose out of the same series of transactions as those which 
produced the separate debt, it might in equity. For instance, 
where in dealings between a customer and a bank, the joint 
debt to the bank arose out of a joint promissory note given by 
the father, and the son as his surety, for advances ; and the 
separate debt from the bank arose out of a deposit of stock, 
made by the father as security for the same series of loans, 
liord Eldon appeared to think that equity would’ allow a set- 
off On the same principle, where the joint debt was a 
bond by principal and surety, a separate debt due to the priii- 
cii)al might be set off in ecjuity, because the joint debt was 
nothing more than a security for the separate debt ; and upon 
equitable considerations, a creditor who had a joint se(jurity 
for a separate debt, could not resort to that security without 
allowing what he has received on the separate account, for 
which the other was a security (j^). And so where A. & B., 
partners, gave a joint and several bond to C., and C. became 
indebted to A., and B. became bankrupt ; C. proved the bond 
under the commission, and then brought a joint action upon . 
it against A. & B., to which of course A. could not plead his 
set-off : it was held that C., by proving under the commisstei),'* 


(/*) Oulc V. Lntfrdl^ I Y. & J. 180 : Lawharde v. Oldc)\\l Ueav. 542 : 
Middiet im v, Pollo(% L. li. 20 E(i. 29 ; 44 L. J. Cli. 581. 

(#) V. Mimtvp^ 9 Hare, 568. Sec Taylor v. Taylor^ L. 11. 20 Eq. 
155 ; 44 L. J. Ch. 718 : Hailey v. Fhirh, L. K. 7 Q. B. 34 ; 41 U J.Q.B* 
83 : JtJx parte Moner, 12 Oh. 1). 491, p. 496 ; 49 L. J. Bkcy. 9. 

(<) Uolmen v. Tutton^ 24 L. J. Q. B. 346 : and sec Farehrotker v. 
WeleJman, 3 Drew. 122 ; 24 L. J. Ch. 410. , 

(//) Vulliawy V. yoUe, 3 Mer. 593, 618. 

(.*?) Ejs parte Ilamon^ 12 Yes, 346 ; 18 Vcs. 232, S. 0. ; and see Ex miie 
Siepken^^ 11 Vcs. 24. • 
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had elected to proceed severally upon his bond, and an injunc- 
tion was issued against the joint action (//). 

Something’ analogous to the statutory right of set-off was 
the power which has always existed at common law, of setting 
off one right of suit against another, for the sake of avoiding 
circuity of action. Tliis existed even w’here the right which 
was pleaded in bar was a right to sue for unliquidated damages. 
It was absolutely nec^essary, however, that the damages recover- 
able in each action should be strictly identicaU and should 
appear upon the record to be so (z). 

As to payments made by a tenant, which he may deduct 
from his rent, see post^ p. 272. 

Set-off in bankruptcy is now regulated by the Bankruptcy 
Act, 1888, s. 88, which follows the terms of the Iknkruptcy 
Act, 18C8, 82 88 Viet. c. 71, s. .‘>8, and is as follows : — 

“ Where there have Ix^en mutual credits, mutual debts, or other 
“ mutual dealings between a debtor against whom a receiving 
‘‘ order shall be made under this Act, and any other pemon 
“ proving or claiming to prove a debt under such receiving 
“ order, an account shall 1)C‘ taken of what is due from the one 
party to the other in respect of such mutual dealings, and thi* 
“ sum due from the one party shall b(‘ set off against any sum 
“ due from the (»ther party ; and the balance of the account, 
“ and no more, shall be claimed or paid on either side respec- 
“ ti\ely ; but a person shall not lie entitled under this section 
‘‘ to claim the benefit of any set-off against the proprity of a 
debtor in any case where ho had, at the time of giving credit 
“ to the debtor, notice of an act of bankruptcy committed by 
“ the debtor, and available against him.’' 

This clause only a])plies to a >>iiiding-up of the estate as 
between the debtor and the creditors {<^0- in case of a 

firm, there must be a bankruptcy of rhe Hrin itself, and not 
merely of the individual i)artners (^). 

(//) JimdUy V, Millar, 1 UeM*. 27:1. 

(■:) 8ee the casew 2 Winh. Sainul. 150 • Ford v, Jircrh, 1 1» 

852 : JhUhaw v. Bu^h, U C. l’». l‘.U ('liarlra v. Alftn, 15 i\ B. 10 ; 2:i 
L. J. C. 1*. ia7 ; ThompHou \. (rt/lrupt/, 24 L .1. 1>. 840; Ahfon ^ 

Jitrrhiff, 11 Ex.m: 25 L.5. Kx. 177- MinMtHl/ v, OahcH^^Z H.AN 798 . 
27 L. J. Ex. 194 : Milona v. Ilvnot, U V. B. N. S, 59 : 82 h. 8. V. \\ 21 1 
C^O 'J^raer v. ThoMan, L. K. (> (\ V.OlO ; 10 B. J. V, V. 271 ; I}pM(dfoy 
V. iktundera, L, R. 7 C. P. 570. 

W hond.Bomh S' M(f, Bh. v. B. 11. 15 Kq. 9:^ ; 42 B. J. 
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MUTUAJi , CKEDIT IN BANKRUPTCY. 


Meaning of 
mutual credit. 


What is a 
crinlit. 


Dealing wirli 
goods. 


There are some important differences between this statute 
and the statutes of set-off. The introduction of the words 
‘‘mutual credits,” “or other mutual dcalini»‘s,” is one of tlie 
most remarkable. 

It was early decided that mutual credit meant something 
more extensive than mutual debt (c), and it was finally settled, 
“tliat mutual credits, within tlie meaning of the bankrupt law, 
are credits which must, in their nature, terminate in debts ” (^). 
That is, credits which have a natural tendency to terminate in 
claims not differing in nature from a d(d)t (c). 

All accommodation acceptance is a credit given by the 
:icceptor to the party accommodated ( / ) : and so is an accom- 
modation indorsement, which the indorser has liecn obliged 
ro take up, even after bankruptcy (//). Dnt although an agi’ce- 
rneiit to accept a bill creates a i*redit, sinct^ the accejitaiice is 
tself a debt (A), an agreement to indorse a bill does not, since 
it meiely constitut(‘S a suretyship (/). It lias also been laid 
down that whoever takes a bill must be considered as giving 
credit to the acceptor, and whoever takes a note, credit to the 
tlrawer (/' ), 

Any agreement by which goods arc to he dealt with by one 
])arty for the benefit of another, will also create a credit. 
Therefore, where the bankrupt entrusted the defendant, wlio 
was his creditor, witli a string of pearls to be sold by defendant, 
and the profits to be paid to himself, and the defendant sold 
the jjearls after bankruptcy, it was held that lie might set off 
his debt against an action by the assignees fm- the proi^eeds (/). 
In another case, tlie bankrupt, who w^as about to make a ship- 
ment, in which he wished his own name not to appear, 


(^*) Kx pa lit’ Proiscot, 1 Atk. 230. 

iji) Hour V. JJart, 8 Taunt. 499. Mutuality is still iioucssjov under thjt 
Act of 1883 : Fruit Factory, [1890J 1 Ch. oIh : 05 J. Oh.lSioO, 

(<?') 2 Sni. h, V. 298, lOtb c<l. 

(/) Smith V. jro(hon, 4 T. R. 211 : liomP ^. Pdl, S M. .V W. 277 : 
liittlrxtouy. Tnomtx, 1 C, B. 389. 

(y) llulmr v. Muyyleston, 3 M. k. W. 30. 

(//) Gilmu V. Jirli, I Bing. N. (J. 743. 

(0 Jtoxe V. Simmu, 1 B. iV Ad. 52 J. 

(^) Per Bayley, .1., (Hfiun wJonei^, 10 B. & (\ 777, 782. It Is not 
necessary to constitute mutual credit that tJie parties Ixith intended that 
there shouUl be mutual credit ; therefore, it is sufticient, though the bill 
or note be taken by endorsement from a thir<l party without the know- 
ledge of the acceptor or maker. Byles on Bills, p. 473, 15th cd. 

()) French v. F'cnn, (7ooke, B. L., 8th ed. 505.^ 
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represented to tlie mcrchauts through whom the shipment was to 
be effec^ted, that the goods were the defendant’s ; and induced 
the defendant to write to them to insui*e, and make advau(‘ea on 
the ga)ds, which was done. It was held that this was such a 
credit reposed in the dcf(‘ndant, as enabled him, when he had 
got the proceeds of the goods, to set off a debt due from the 
bankrupt to him. Bayley, J., said that it amounted to a 
consent by the bankrupt that the defendant should be con- 
siderecl the owner of the goods, and iliat the money produced 
by the consignment should pass through his liands. In that 
case he would ha\e a right to deduct from it the debt due to 
him {m). In a more recent case, running bills were delivered 
to bankers for collection, the proceeds to be transmitted lo the 
depositora. It was held that this was a giving of credit to tlu' 
bankers (>/). 

The debts to be set off against each other mast be due in the 
same right ; therefore to an action for money had and received 
to the use of the assignee, a set-off of money due from the 
bankrupt v\as held had (o) ; hut not so where both debts accrued 
duo after the act of bankruptcy ( ; or wliere tlie plea, \\liile 
confessing that the money was received to the use of th(‘ 
assignees, showed that their title to it arose out of a credit 
given by the baiikruiit ; for then it appeared that both debts 
were respec'tively due to and from the estate (y). AVliere one 
of several joint debtors bec.*omes bankrupt, the jiroN ibioiis of the 
statute have been held not to apjdy (r). 

There is a difference between this statute and the statutes of 
set-off as to the degree of interest which must he had in the 


(///) Knistnn V. 5 U A: A SUl. Sei* Ymnuj v. liunl of Homful, 

I Moo. 1*. V. ITjO : o.vpl, lined Ahaf/ei \ 12 M. tV \V. 7.>l. 7r)7, 

(/<) Aoojvjt V. CJmiiemI Jfanh of I/kI to, L. U. 3 V. 1* 14 1*; 117 L. J. 
0. V. 224. See luithei Asfh'if v. (fttrtirif, L. 11. 4 C. T. 71 1 : as L. ,1. \\ 

ar>7, in Kx. (Ui. 

0») (froom V. Mvalcn, 2 Uinj; N. (\ las Wood \. fiindh, 1 J\I. \ W. 
027) : Yofoit v. Shorrtttafon, 11 M. & \V. 42 . (trahoiu v Af/wop, a Kxeli 
18 G. 

{p) Ktndoi’ V. l{uttonrorth, (» !». A 12. * 

(y) litith'aton v. Ttmtms, 1 (’. 11. aSII, aaa, 100, See iUaJetj x.Joh /l,so/i, 
L. 11. (•) C’. P. 270 : aniruied L. P. 7 P. 2f a ; 41 I.. J. \\ 21 1 and 
the comments upon and (‘\])lanation of that cise in Kr pa Monrr, 12 
Oil. D. 401 ; 40 J^. a. IJkey. 0 See, also, as to the respcmiNO ri«hN of a 
landlord and the trustee* of a bankrupt tenant, Allowoti v. Strvn I(» 
Q. H. I). 22 • paHe lhfh\ 22 (Mi. D. 410, 

(r) Now Quehiutda (fft. f Am tied v. ^\tn\ L. U. 1 C. P. (>51 ; as L. J. C. P. 
28a ; decided upon 12 k la Viet, c. lOO, s. 171 
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Credit must 
exist at time 
of bank- 
ruptcy. 


debt from the bankrupt. The statutes of set-off are intended 
to prevent cross-actions. If the debts are legal debts, due to 
each in his own right, it is sufficient, though the plaintiff or 
defendant may claim their respective debts as a trustee for a 
third person . But under the Bankruptcy Acts, the mutual credit 
clause has not been so construed. The object of this (danse is 
not to avoid cross-actions, but to do substantial justice between 
the parties where a debt is really due from the bankrupt to 
the debtor to his estate. It does not authorise a set-off where 
I he debt, though legally due from the banknij)t to the debtor, 
was really due to him as trustee for another ; and though 
re(;overable in a cross-action, would not have been recovered for 
his OAvn benefit (a). Therefore a defendant was not allowed to 
Net off the amount of a bill, in which he had no interest, but 
which he had obtained in order to (‘laim credit for the ainonnt 
against a debt owed by himself to the bankrupt acceptor (/). 
NTor the amount of the bankrupt's notes, which the defendant, 
a banker, had received Ifond fidn from his cust<:»iners, but on 
(‘ondition that he was only to credit them with the amount 
wliich was paid in respect of them by the assignees ; because 
he could gain nothing in any event by the notes, but all the 
money received upon them would be received to the use of the 
person who transferred them(yO- But a broker -insuring in 
his own name on behalf of an undisclosed principal, for whom 
he acts on a del credere commission, guaranteeing the solvency 
of the underwriter, has been considered to have a real interest in 
the contract, sufficient to entitle him to set off a loss against a 
claim of the assignees of a bankrupt underwriter for unpaid 
premiums {t). 

Although, as we have seen, it is not necessary that there 
should be an actual debt between the parties at the time4)f; 


(w) yV/' Cur., Forafer v. WtUon^ 12 M. & W. IDl, 20a. A bank^ which 
has received from a constituent moneys which were in fact trust moneys, 
and which were earned to a separate account, but wlncli liad received no 
notice of the trust, is entitled to set them off a«?am8t its own claim in a 
liquidation * Union Bank oj Avxtmlni v. Mnn'o [tHJtS] A. 0. 
(> 93 . 

if) Fairy, IS East, 130 * Brlrhrr v. Uoijd^M) Bingli. 310: 

Lachington v. Biu^y. N. 71 . Land, Bomb, Mrd, Bk. x. 

yarraway^ L. 11. 15 Kep 93 : 42 L. d. (-li. 329. 

(u) Fmter V. WUmoh, idu mp, * 

(a?) Lee v. Bnllrn, 8 E. A: H. 092 (<0 ; 27 L. J. Q. W. 101. 
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banki'uptcy, since possession of a bill not then due will be 
sufficient (y)> the statute does not aj)ply unless the mutual 
<;redit existed at that time. Therefore, where plaintiff and 
defendant were jointly entitled to the benefits of a <jhartei- 
party, and the plaintiff assigned his interest to a third party, 
giving notice of the assignment to the defendant, and after- 
wards became bankrupt, it was decided that the assignment had 
put an end to the credit, and therefore that it could not be the 
ground of a set-off. But a mere nominal assignment of a debt, 
before the bankruptcy of one of the parties to a mutual credit, 
would not alter it (s). 

So with mutual dealings the line as to set-off must as a 
general rule, and in the absence of special (‘ircumstances, be 
drawn at the commerK^cment of the bankruptcy {a). 

A further difference between this section of the Bankruptcy 
Act, 188;i, and the statutes of set-off, arises ont of the provision 
which, instead of restricting the set-off to debts in the strict 
legal sense of the word, directs in wide terms, that wliere there 
have been mutual credits, mutual debts, oi other mutual dealings 
between the bankrupt and any other person “proving <>r 
claiming to prove a debt under the receiving order,” an a(‘C()uut 
shall be taken and the balance paid. By section ;>7 of the 
same Act(^>), with tlie exception of demands in the nature of 
unliquidated damages arising otherwise than by reason of a 
contract, promise, or breach of trust (r), and of debts or 
liabilities, the value of wliich the Court may j)ronounce to be 
incapable of being fairly estimated, all “ debts and liabilities, 
present or future, certain or contingent,” arc to be deemed to 
be debts provable in bankruptcy ; and the definition of the word 
liability is, that it shall for the purposes of the Act, “ include 


(y) AUaffcr v. (Uirrie, 12 M. & \V. 7.*)1. 

(c) Jioyil V. MangU^a, UJ M. ic W, :i37. :U\. 

(a) Jn re aUlri<jnc. h\r p. livid, II Q B. U. : ’»! h, J. (,), i; :iI2 : 
In rv, Mdan Tvamwags 25 (Ui. 1). 5S7 : 53 L .1. Di. lOOS. Kxcep- 
tional cases may, however, arise where tlic a<*l of baiikniiiiey ha% In'cii 
secret, IJlIiott v. TurqmnuU 7 Apj). (\ 7l> ; 51 L. J. P. I. 

(«»>4G&47 Viet, c 52. 

(e) See, as to set-off in cases of iinlKpiitlnUsl <lain{i»j:es. (rdfuott v. ihlL 
1 Ring. N. (\ 7j3 • (IrooHf UV,s*^8Ail.iV El. 758 : linvhamoi v. Kindluy. 
a B, & C. 788 * Jiooth V. Hutvhiimm. L U. 15 Etp 30 , 12 L. .1 (1i. 402 
West V. Halier, 1 Ex. D. 4 I ; 45 L. 3. Ex. 113 . Av pa He Waten, L. U. 
8 Ch. 662 : AOr parte f*vavnvl*\ ih. 682: Peat v. 8 Q. U. liil. 147 ; 

Jack V. Kipping, 0 Q. B. I). 113. 
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any compensation for work or labour done, any obligation or 
possibility of an obligation to pay money, or money’s worth, on 
the breach of any express or implied covenant, contract, agree- 
ment, or undertaking, whetlier the breach does or docs not 
occur, or is or is not likely to occur, or capable of occurring, 
before the discharge of the debtor ; and generally it shall 
include any express or implied engagement, agreement, or 
undertaking to pay, or capable of resulting in the payment of 
money or money’s worth, whether such payment be as respects 
amount fixed or unliquidated ; as respe(‘ts time, present 
or future, certain or dependent on any one contingency, or 
on two or more contingencies : as to mode of valuation, 
capable of being ascertained by fixed rules, or as matter of 
o]>inion ” (d). 

Case must It seems, liowever, that even now a debt may be provable 

acwunnKMip> under s. :^7, though it cannot be set off under s. :>8. Apolic^y- 
takeii. "" holder in a life assurance conqmny bon*ow(Ml iiumey from the 
C(»mi)uny on his policy, lieforc the death of the assured the 
C(Ripany was ^\ouud u]), and an estimated value was put upon 
the policy. Afterwards, the policy-holder filed a p(‘(ition for 
liquidation, and a trustee was appointed. The official liquidator 
of the company proved against the estate oi the policy-liolder 
for the amount advanced to him, and the trustee claimed to set 
off the estimated value of the policy. It was held that he(;ould 
not do so. James, L.J., said, “The mutual credit clause in 
the Bankruptcy Act, 1861), enlarged by these words ‘mutual 
dealings,’ still requires that there must be something of an 
account to be taken of what is due upon the one side and what 
is due upon the other. In tlmt sense there never was anything 
due from the insurance company of which an account could be 


{d) Ululcr the Judicature Act of lH7r>, A: Itt) Viet. <\ 77, h. 10, 
ss. 37 & 3S of the Bankruptcy Act of 1883 arc irni>()rtO(l into proci'cdingK 
tor tlie adniiiiistrntion of the assets ol a deceased person, wliose estate is 
insolvent, and for the wmtliug-up of an ins-olvent company under tlie 
(Companies Acts. 18G2 and 1807. In such cases claims for unlupiidated 
damages may be set off: ifcfrm*// Stepl Iron (b. v. Sntflov^ 11 Q. B. T). 
tJ48 ; affd. 1) App. Ca. 434 ; 53 *L. J. (). B. 41)7. FornuM’ Act-i, in force 
before 1801), contained clauses jiroviding for the jiioof of debts pay- 
able upon a contingency, and lialiilities to pay upon a cryitingcncy, upon 
the construction of which there were numerous judicial decisions ; but 
under the extensive words of the present Act, these decisions no longer 
require notice here. They will lie found, if mpiired, in pp. 58—00. 
1st cd. 
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taken,** And Hellish, L.J., said, “ If this company had never 
stopped or been wound up, and the company had come to prove 
for the debt due, the trustee never could have claimed a set-off. 
There would have been no cause of action and no proof at all. 
It does not in my opinion make any difference that the company 
is being wound up. It appears to me that that fact does not 
bring it within the ‘mutual credit’ clause. I apprehend that 
the value of policies is not a sum due at all, but it is a sum 
which 18 arrived at under the winding up for the purpose of 
regulating the proof of debts. But it never was a debt, nor is 
it a sum which ever, in the proper sense of the word, would 
become payable as for money due under the mutual credit 
clause ; and I think, therefore, that the liquidators are entitled 
to prove for the full amount 

Where, however, the policy had actually inakired, before the 
commencement of the action though after the commencement 
of the liquidation, the assured was allowed to set off the policy 
money due to him against the liquidator’s claim for money lent 
by the company on the policy (/). 

In cases to which the statute applies, the effect of s. ;>8 is 
to make the set-off compulsory, so that the sum due by one 
party operates as a payment, jrro ianlo, of the amount claimed 
by him. And if he has a lien or security for the amount of 
his debt, as soon as the set-off extinguishes the debt, it also 
destroys the lien {g), ' 


(^e) Bjh pari t* Prirr, L. ll. 10 (*h. (H8. The Act of 18(i9, luuier which 
this was dcculcd, contained similar provisions to those in the Act of 
1888. 

(y ) Sorcraiqn Life Ai^xurnner (\k v. [1892] 2 Q. Ih 578 ; (C.A.) 

62L. J. Q. n. 'l9. ' . 

O) Ex parte Barnett, L. U. 9 (Hi. 298 297 ; 18 L J. Bank. 87. 
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Before proceeding to discuss tlie rules of law, by which 
damages are limited in the various forms of action, it will be 
necessary to point out two cases in which they arc limited by 
t he acts of the parties themselves. 

The firat case involves no difficulty. It arises out of the 
rule, that the plaintiff cannot recover greater damages than he 
has claimed (dj). It is said indeed by Lord Coke(Z>), that in 
some cases the plaintiff might have judgment for more damages 
than he has counted for ; and this dictum was relied on by 
Lee, C.J., in Ray v. Lister (v). It has been pointed out, how- 
ever, by Lord Ellenborough, that the mistake arose fj’om a 
misconception of an old case in the Year Books (r7). “It by 
no means establishes that the plaintiff may have more damages 
against the defendant than what he has counted for against 
him, but that having counted in detinue against the defendant 
for damages to a certain amount, he may recover against the, 
garnishee (against whom he has alleged no particular amount 
of damages) a greater sum than he has laid as his damaiges'* 
against the defendant (e). 

The second case presents much greater difficulty. It is that 
in which the parties to a contract by previous agreement, fi.\ 
the damages for its breach at a particular sum. Here the 


(a) Chevvley v. Morrhon^ 2 W. Bl. l.HOO : Watklnt^ v. Morgan^ 6 C. &.P. 
061. 

(ft) 10 Rep, 117 b. 

(<?) Andr. 3B4. 

(d) 8 Hen. VI. 5 a. 

id) 4 M. & 8. 99 ; 1 RoU. Abr. 678. 
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question at once arises, whether the sum so fixed ought to be 
regarded as a penalty, or as licpidatfd dajpages. 

This distinction is a most important one, because where the Jiistinctions 
sum consists of the liquidated damages for breach of the agree- 
ment, fixed and agreed upon between the parties, that very liquidated 
sum is the ascertained damage, and the jury are confined to ^^amagch. 
it (/). And if a verdict is given for a smaller sum, a new trial 
will be granted {g). And of course equally so if the verdict 
were for a larger sum. On the contrary, where the sum is 
treated jis a penalty, either more or less than the amount stated 
may be recovered. 

Upon both of these points, however, there are some further Veccssary to 
niceties to be observed. And first as to cases wliei-e the ill|uidated 
damages are liquidated ; although the plaintiff* is entitled to .lanmges, 
the exact sum, and can in no case recover mo^'e, it seems he 
may recover less, or nothing, unless he sues in form for the 
precise amount. Therefore, where the defendant covenanted 
not to lop any ti’ees without the consent of the plaintiff*, under 
a penalty of 20/. for each tree over and above the actual value 
of the tree, and tlie ])laint!ff* sued for breach of the covenant 
not to lop, without alleging non-]>nyment of the 20/. ; it was 
held, that the covenant (even assuming the damage to be 
liquidated) w^as alternative, not to lop, or, if he did, to pay 
liquidated damages, “ If, then, the plaintiff is seeking to 
recover liquidated damages, he should have alleged, that though 
the defendants lopped the trees, they did not pay the stipulated 
amount ; otherwise it does not follow that they have broken 
their covenant. We must assume from this breach, that the 
plaintiff is seeking to recover an unliquidated amount, in which 
case the jury arc at liberty to give such damages as they think 
he has sustained There the meaning of the covenant 
was held to be, first, that the defendant would not lop the 
trees ; and, secondly, if he did, that he slionld pay a definite 
amount. The plaintiff had therefore the option of suiilg 
generally for breach of the agreement, or specifically for the , 
sum agreed on. But wiien the covenant is, that the defendant 


(/) 4 Burr. 2220 : Cmtdee v. Jiolfon, C. Ac P. 442, 

verrulmg Randall v. EirrM, 2 C. & P. 577. 

07) Farrant v, Olmim, 2 B. & A, «02. 

(A) Nvrid V. mvid, 4 Exch. r»71 ; 10 L. J. Ex. H:l. 

L 2 
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distinction 
between a 
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liquidated 
damages. 


may do a thing, provided he pays a particular amount, there 
the plaintiff can only §ue fof the amount stated, being the price 
put upon the permitted act (/). 

In the next place, as to a penalty, there is a distinction 
according to the mode in which the plaintiff sues, wliich may 
be well stated in the words of Lord Mansfield: There is a 
difference between covenants in general, and covenants secured 
by a penalty or forfeiture. In the latter case, the obligee has 
his election. He may either bring an action of debt for the 
jienalty, and recover it (after which recovery of the penalty he 
<*annot resort to the covenant, liecause the penalty is to be a 
satisfaction for the whole), or if he does not choose to go for 
the penalty, he may proceed upon the covenant, and recover 
more or less than the penalty, fotm quoties ” (fy When the 
plaintiff sues in form for the penalty the jury cannot go 
beyond it ; but within it they may give him any compensation 
to which he can prove himself entitled (0. On the other hand, 
where a charter-party w'as secured by a penalty, it was ruled 
that upon breach, the plaintiff’ had his choice, either to receive 
the penalty and rescind the contract, or to bring an action 
upon the contract, and let the coN'cnant stand, and so obtain 
greater damages than the penalty (/?/) ; though it would have 
been otherwise if the agreement had been for liquidated 
damages (y/). 

It is probable that the distinction between a penalty and 
liquidated damages is seldom, or never, prestmt to the minds 
of those who enter into agreements, and the ('Ourts in recent 
times have often expressed a wish that the simple plan had 
been invariably adopted of allowing people to enter into any 
agreement they liked, and keeping them to it. The. fijjit 
relaxation of such a system commenced with the Courts 


(i) Leiffh V. Lillie, % H. A. N. 16<> ; 30 L. J. Ex. 25. A provision that 
if a person does a particular thing he shall jiaya particular sum of money, 
does not carry with it the right to do the particular thing on payment, 
if the act itself is forbidden. It meiely gives the other party to the 
agiecmcnt an alternative remedy in case of breach : Wenton v. Metro* 
pohtan 8 Q. B. D, 387 ; 0 Q. B. D. 404 ; 51 L. J. Q. B. 390 ; and 

see /mt, ]>. 157, note {w). „ 

(/f) Lowe V. Peer^, 4 Burr. 2228. 

(0 Wilheain v. AnhUm, 1 Camp. 78 : Wilde v. Clarhmi, R. 303. 
(w) Whiter X. Trmmvr, 1 W. Bl. 395 : Hitrrisort v. Wriffht, 13 East, 
438 : Maylam v. Norris, 2 D, A L. 829. 

(//) 13 East, 345. 
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Equity. They drew a distinction between the primary inten- 
tion of a contract, and the machinery contained in the contract 
by which thf^t intention was to be carried out. If the primary 
object was to secure the doing, or refraining from a particular 
act, they considered that the party to be benefited should be 
satisfied if they compelled or forbade the act in question, or 
where this was impossible, if they awarded him reasonable 
compensation. They disregarded the penalties or forfeitures 
which the parties themselves had agreed to. In other words, 
they substituted their own machinery for that which was pro- 
vided by the parties. Hut where the primary intention was, 
that if some particular act was not done, then some other act 
should be substituted for it, they held that the alternative act 
was n<it machinery, but the essence of the contract, against 
which no relief could be given. As l^ord Mansfield said in 
Loive V, Peers ip), ‘‘In leases containing a covenant against 
ploughing up meadow, if the covenant lie not to plough, and 
there bo a penalty, a Court of Equity will relieve against the 
penalty ; but if it is worded, to ])ay £5 an acre for every acre 
ploughed up, there is no alternative, no room for any relief 
against it, no compensation ; it is the substance of the 
agreement.” 

The Courts of Common Law originally recognised no such 
distinction, treating every part of tlie contract as being ecfually 
binding. The result of this conflict was that no action could 
be brought for a penalty, without the action being restrained. 
That induced the legislature to interfere by slat. H A Will. 111., 
c. 11, s. 8, which provided that “ In all actions in any Court 
of record upon any bond, or in any penal sum, for non-perform- 
ance of any covenants or agreements, contained in any inden- 
ture, deed, or writing, the plaiiitifi* may assign as many breaches 
as he shall think fit ; and the jury shall assess not only such 
damages and costs as have heretofore been usually done, but 
also damages for such of the breaches as the plaintiff upon the 
trial of the issues shall prove to have been broken.” The course 
prescribed by the statute was, after some conflicting decisions, 
held to be obligatory (^?). The result was, that whenever a 


00 4 Burr. 2220. 

Cp) 1 Wms. Notes to Snniidcrs, p. OS. 

• * 
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plaintiff sued to recover a fixed sum of money as being payable 
by the defendant upon a breach of contract, the Court had to 
decide whether such sum was a penal snm within the meaning 
of the statute. If it was, then he could only recover the actual 
damages he had suffered. If it was not a penal sum, then they < 
were bound to award him the amount specially agreed on, 
neither more nor less. {q\ 

The question whether a sum mentioned in an agreement to 
be paid for a breach is to be treated as a penalty, or as liqui- 
dated and ascertained damages, is a question of law to be 
decided by the judge, upon a consideration of the wliole instru- 
ment (r). And the principle upon which he is to proceed is, 
simply to ascertain the real intention of the parties from the 
language they have used (.9). The following rules are offered 
as aiding to ascertain that intention : 

I. Where the sum is expressly stated to be a penalty, and 
there are no other words or circumstances altering, controlling, 
or affecting this statement, the sum cannot be considered as 
liquidated damages (0* But the language used in describing 
the amount payable on a breach is not conclusive. Where tlie 
agreement vvas, ‘‘ In consideration that A., of SI., surgeon, will 
engage me the undersigned 1^. as assistant to him as surgeon, 

I, the said B., promise the said A. that J will not at any time 
practise as surgeon at M,, or within seven miles thereof, under 
a penalty of 500/.,’' this was held to be liquidated damages. 
Coltman, J., said, “ Although the word ‘ penalty,’ which would 
primd facie exclude the notion of stipulated damages, is used 
here, yet we must look at the nature of the agreement, and the 
suiTOunding circumstances, to see whether the parties intended 
the sum mentioned to be a penalty or stipulated damages. 
Considering the nature of this agreement, and the difficulty 
the plaintiff would be under in showing what specific damagq, 


ijf) This explanation of the mode in winch the Courts of common law 
came to adopt the doctrines of cK^uity was given by Bramwell, B., in 
Betts V. Burohy 4 H. A K. 500 ; 28 L. J. Ex. 207, which was approved by 
Willcs, J., m Hinton v. Sparltes^ L. 11, H C. P. at p. 106 ; 87 L. J. C. P. 
81. See also Lord Elphlnsiow v. Monkltanl^ 11 App. Ca. at p. 348. 

( 7 *) ttaintcr V. FergvMou^ 7 C. B, 727. 

(s) Bimeoh v. Corlctt^ 12 Moore, P. C. at p. 220 : Reynolds v. Bridge^ 
6 E.AB. 528; 26 L. J. Q. B. 12. 

if) Smith v. Dichenson, 3 B. & B. 630 : Slowtnan v, Walter^ 1 Bro.C.O. 
418. 



OR PENALTY. 


151 


he hftd sustained from the defendant's breach of it, I tliink 
we can only reasonably construe it to be a contract for stipu- 
lated and ascertained damages ”(?«). And so on a guarantee 
that a vessel in which the plaintiff had shipped goods, should 
sail before any other vessel then in berth, “ under penalty of 
forfeiting one-half of the freight,” it was held that one-half of 
the freight could be recovered as liquidated damages, without 
evidence of actual damage («?). 

On the other hand, notwithstanding the contrary ruling iii 
ReiUtf V. Jones {y\ it is now settled that the mere use of the 
words “ liquidated damages ” is not decisive against the sum 
being held to be a penalty. The principle is, that although 
the parties may have used the term liquidated damages,” yet 
if the Court can see upon tlie whole of the instrument taken 
together, that there was no intention that the entire sum 
should be paid absolutely on non-performance of any of the 
stipulations of the deed, they will hejeet the wprds and consider 
it as being in the nature of a penalty only (s). 

lu Kmnhle \\ Farren {a)y the Court held a sum to be a 
penalty which had been described by the parties themselves as 
‘liquidated and ascertained damages, and not a penalty or 
penal sum or in the nature thereof.” 

Where it is doubtful from the terms of the (iontract, 
whether the parties meant that tlie sum should be a penalty 
or liquidated damages, tlie inclination of the Court uill be to 
view it as a penalty (^). But the mere largeness of the amount 
fixed will not, pe)\ se^ be sufficient reason for holdijig it to 
be so (r). 


Use of the 
words *• liqui- 
dated 

damage not 
conclusive. 


In cases of 
doubt, in- 
clination in 
favour of 
penalty. 


(w) SfJtntvr V. Fcrtfvmn, 7 1>. 7Ui, 728. And sec hvajUton v. 

Wah‘H^ a M. A W. : Parfitt v. Chamhrr, Ij. 11. 15 Eq. 115 ; 42 L. J. Ch. 
6 : Toomry v. Murphy^ flHiUJ 2 Ir. Hep. 50 1. 

(d*) Sparrow V. Parifi^ 7 II. A N. 51)1 ; III L. .1. Ex. K17. 

(^) 1 Ibngh, a02. 

(z) Per Parke, R., Green v. Prn‘t\ III M. iV: \V. 701 : affirmed. 15 
M. & W. H45 : (He v. AVwx, 211 b, J. Cli 258. The use of the expression 
“penalty,” or “liquidated tlainajj;es.” sipiities nothin^*, the real intention 
of the parties having to be ascertained. See Sparrow v. Partita 7 11. & N. 
594 ; 31 L. J, Ex. 137 : par llramwell, R., Ifetta v. Jinreh, 4 H. ifc N. at 
p. 510 ; 28 L. J. Ex. at p. 271 • I)meeh v. Covletf, 12 Moo. P. C. 299 : 
Ma^ea v. Larell, L. 11. 9 P. 1<I7 ; 43 L. J. C. P 131 . JoneK \/J/ovyh, 
6 Ex. D. 115 ; Payner v. (Hidor, [1895] 2 Q. R. 289 ; 54 L 3M B.‘540. 
(a) 5 Bing, 141, p. 155. * 

(ft) Part 07 h V. Glorrr, Holt. N. P. ( MU : f ^t^dee v. Poltim, 3 C. A P. 243. 
(o) Jhid., and Lonl Eldon, A^ifley v. Weldon^ 2 B. iV: P. 351 ; and 
perhord Romilly, Tlerhvrt v. Salhhnryand Yem'il Py, (\k, Ti. K. 2 Eq. 224. 



UQUIDATJED^ DAMAGES, 

11. In considering ^❖hefcher a stipulation to pay a sum of 
money on breach of condition is to be treated as a penalty or 
as liquidated damages, the test appears to be, whether the loss 
which will accrue to the plaintiff from an dnfringeinent of the 
contract can, or cannot, be accurately or reasonably calculated 
in money antecedently to the breach. If it can be so calcu- 
lated, then the fixing of a larger sum of money will be treated 
as a penalty. Where the loss is absolutely uncertain it will be 
treated as liquidated damages. 

1. Where the payment of a smaller sum is secured by a 
larger, the sum agreed for must always be considered as a 
agreement for penalty {d). And, therefore, where a contract to do, or abstain 
a greater out. something, is secured by an agreement to pay a lixed 
sum, and upon the face of the same instrument a certain 
damage less than that smn is made payable, in ciise of a breach 
of contract, that sum shall be construed to be a penalty (e). 
1’he facts in reference to which the above rules were stated 
^ ere as follows. There w'cre mutual agreements between the 
manager of a theatre and an actress, that he should pay hei’ a 
c<irtain weekly salary and travelling expenses, and that she 
siiould perform at his theatre, and comply with all its rules, 
and be subject to and pay all fines ; and that either of them 
neglecting to perform that agreement should pay to the other 
200/. The action was for a refusal to perform. It was held 
that the 200/. was a penalty, otherwise a refusal to pay a 
trifling fine, or to do something which by the rules of the 
theatre was punishable by a fine, would have entailed the 
entire liability. 

Thmvpumi v. The same rule, substantially, was laid down by Lord II atherley , 
Budson. Q ^ ThorrvpHon v. in the following 

words : — “ Where there is a debt actually due, and in respect of 
that debt a security is given, be it by way of mortgage, or be it ; 
by Avay of stipulation that in case of its not being paid at the 
time appointed, a larger sum shall become payable, and be paid,' 
in either of those cases equity regards the security tliat has 
been given as a mere pledge for the debt, and it will not allow 

(d) Per Cbambre, J., Antley v. Weldon^ 2 B. A l^ at p. 354 : per 
Coleridge, J., lleynoldm v. Bridge, 6 E. & B. 528 ; 2(> L. J. Q. B. 12. 

(e) Per Lord Eldon, 2 B. & B. at p. .350. 

U) L. K. 4 H. L. 1, 15. 
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either a forfeiture of the property pledged, or any augmenta- 
tion of the debt as a penal provision ; on the ground that equity 
regards the contemplated forfeiture, which might take place at 
law with reference to the estate, as in the nature of a penal 
provision, against which equity will relieve when the object in 
view, namely, the securing of the debt, is attained ; and regard- 
ing also the stipulation for the payment of a larger sum of 
money, if the sum be not paid at the time it is due, as a penalty 
and a forfeiture against which equity will relieve.” 

But if the larger sum is actually due, and the creditor agrees 
to take a lesser sum, provided that sum is secured in a certain 
way ' ud paid on a (‘ertnin day, and that if those stipulations be 
not performed, he sliall be entitled to recover the whole of the 
original debt, such remitter to his original right does not 
constitute a penalty, and a Court of Equity will not interfeni 
to prevent it {(j). 

Upon this principle, “ if a mortgagor agrees to pay or <> 
per cent, interest, and the mortgagee agrees to take less, say 4 
per cent., if it is paid punctually, that is a perfectly good agree- 
ment ; but if the mortgage interest is at 4 iku’ cent., and there 
is ail agreement that if it is not paid punctually 5 or G per 
cent, interest shall be paid, that is in the nature of a penalty, 
which the Court will relieve against.” But a high rate of 
intei'est does not of itself constitute a penalty. And if a con- 
tract provides that purcliase inoiioy shall hear interest at one 
rate up to a particular date, at a higher rate up to a lurther 
date, and at a still higher beyond that ])eriod, such a contract 
is perfectly lawful, and will be enforced. And a proviso that 
these stipulations sliall not entitle the persons who are to pay 
the higher rate of interest to delay the payment, rather tells 


(ff) Thonnmm v. HntUon^ L U. 4 11. L 1 ; IIS L J. Ch. 4S1. This was 
decided in the House of Ijords in opposition to the Master of the Rolls 
and the Lord .Justices. Loul West bury said, that any plain man walking 
the streets of London would have said that it was in accordance witli 
common sense, and if In' were tohl that it would be retiuisitc to go to 
three tribunals before getting* it accepted, would have held up lus hands 
with astonisliment at the state of the law. In Lord Auhtonm v. WhiU% 
11 Ir. L. K. 400, where a demise of land at a yearly rent of 187L, with 
usual clauses for distress and entry on non-payment, containenkan aguee- 
ment that so long as the lessee performed the covenant, the lessor would 
be content with Uie yearly rent of IV.U., payable on the same days as the 
first reserved r(‘nt, it was* held that the larger i-cnt was not a penal rent, 
and that ejectment coulj be maintained on its non-payment. 


Otherwise 
when greater 
sum actually 
due. 


Varying rates 
of interest. 



164 


Where there 
is only one 
e^ent. 


HQUIDATEU DAMAGES, 
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against them than for them (h). So where an award directed 
that the defendant should secure to the plaintiff an annuity of 
1,200/. per annum within two months, and if at the end of the 
second month the annuity was not legally secured, should on 
the last day of that month, and of each succeeding month until 
such annuity was legally secured, pay a further sum of 100/. 
in addition to the payments due under the annuity, “as a 
penalty for delay in the legal settlement of the same” ; it was 
held upon default in securing the annuity, that the plaintiff 
was entitled to the 100/. montlily in addition to the full amount 
of the annuity (/). Where a bond stipulated for the payment 
of a sum of money by instalments, a proviso that the whole 
amount should immediately become payable in default of any 
single instalment, is not a penalty, and will be literally enforced, 
even thongli the instalments are calculated so as to cover 
interest and premiums for the insurance of the debtor’s life (7^;). 

2. There never was any doubt that if there be only one event 
upon which the money is to become payable, and there is no 
adequate means of ascertaining the precise damage that may 
n^sult to the plaintiff from the breach of the contract, it is 
perfectly competent to the parties to fix a given amount of 
compensation, in order to avoid the difficulty (/). And this, 
even though the contract be one of indemnity, as an insurance 
policy, and it can be proved that the plaintift* has not fceen 
damnified to the amount estimated (m). And so’ it has been 
repeatedly held, that where, upon a contract of sale, a sum of 
money is deposited by the purchaser, with a stipulation that it 
is to be forfeited on his failure to perform the contract, the 
vendor is entitled to retain it, even though ho has sufiered less 
damage or none (n). The same rule applies to all cases where 


(A) Per Lord Konn'lly, M.U., Herbert v. Salittburi/ and Yeortl Ry. 
Co., L. K. 2 Eq. 221—224. 

Qi) Parfitt V, Cbambre, L. R. 16 Eq, 36 ; 42 L. J. Ch. 6 : 

Credit and Difteonnt Co. v. Glefjij, 22 Ch. D. 541) ; 52 L, J. Ch. 207 : RaC 
Jianihhen v Raja Rvn, L. R. io 1. A. ir»2. 

(A) Protector Loan (\k v. Grice, 5 Q. B. J). 592 ; 40 L. J. Q. K 812. 

(Z) Per Cresswell, J., Sainter v. Fergunon, 7 C. K. 730 : Flnteher v. 
Ryohe, 2 T. R. 32 : SjmiTow v. 711. A N. 504 ; 31 L. J. Ex. 137 : 

ElphinstofUi v. Monfiland, 11 App. C^a. 332, pp. 345 — 318 : Law t. 
Local Board of Bedditeh, [1892] 1 Q. B. 127; 61 L. J. Q. B. 172;, 
Ward T. Monaghan, 11 Times L. R. 520. 

(w) Irmaj v. Manning, 6 C. B. 301. 

(rt) Redly v. Jones, 1 Bingh. 302 : J Tint on v. SpnrTtes, L. R, 3 C. P. 
161 ; 37 L. J. C. P. 8 ; Lea v. Whitaker, L. R. 8 C. ?. 70. 
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a deposit is made as seeurity for the performance of a contract, 
even tliough there may be many stipulations, some of which 
may be trifling, and some may be for the paymenji of money on 
a given day '((?). Upon the same principle, in the common case 
of a pupil’s removal from school without proper notice, if the 
schoolmaster’s stipulation was for a term’s notice or for a term’s 
fee ht^ will be entitled to the whole of the term’s fee (;;) ; but 
if the stipulation was only for a term^s notice he will recover 
only his loss of profit {q). 

;h Tlie same sum cannot in the same agreement be treated 
as a penalty for some purposes, and as licfuidated damages for 
others. Hence, where an agreement ])rovides for several events, 
and a fixed sum is made payable on any breacli, if it would have 
to be treated as a penalty in one or more events, it will be con- 
sidered a penalty in regard to all. ‘^Accordingly, where some 
of the stipulations in a covenant are of a certain nature and 
amount, and some are of an uncertain nature and amount, it 
would be right to say, that as the sum could not be treated as 
liquidated damages in respect of one or more of the stipula- 
tions, it ought not to be so treated in res])ect of the others ” {) ). 
This view of an agreement is invariably taken where some of 
the breaches relate to pecuniary payments, which are in their 
nature ascertained. 

The leading case upon this part of the subject is that of 
Kemble v. Farren (.s‘). There the defendant had engaged to 
act as principal comedian at Uuvent (Jardeii for four seasons, 
conforming in all things to the rules of the theatre. The 
plaintiff ^^a8 to pay him ^d, every night the tiioutre 

was open, with other terras. ^Fhe agreement contained a clause 
that if either of the parties siiould neglect or refuse to fulfil 


Rule where 
several events 
are provided 
for. 


Kemble v. 
Farren, 


00 F^r JtW, M.U., WalU^ v. Smith, 21 Ch. i). at p. 258 ; 52 
L. J. Ch. at p. 141) ; apparently nii the giound that the stalceholder is 
not authorised to return the whole deposit it the contract is }>rokeu, 
and that there is no mode by which he can apportion any lesser sum as 
payable in the event of a breach. 

00 v. Thornton, II Times Law Reports, 6.57. 

(</) Denman v. Winntanleij, 1 Times Law Reports, 127. 

(r) For Coleriilge, J., lleijnoUi,^ v. Fridtje, 6 K. A: R. 528 ; 26 L. .L Q. 1>. 
12. Per l^ord Eldoii, Antley v. Weldon, 2 B. A: P. 816, at pp. 850, 85fi ; 
Re Neuman, 4 Ch. I). 724 ; 46) L. J. Bank. 57 : WuUat v. Smith, 21 (^i, 1). 
243, pp. 256, 268, 275 : 52 L. .1. Ch. U5, pp. 148, 154, 158 : jjljihinutone 
V, Monliland, 11 App. Ca. 882 : Wilhon v. Lore, [181)6] 1 Q. B. 626 ; 65 
L.J.Q. B.474. 

(e) 6 Btiig. 141. See ^ler JiOrd W'estbury, L. R I H. 80. 
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the said agreement, or any part thereof, or any stipulation 
therein contained, such party should pay to the other the 
sum of 1,000/., to which sum it was thereby agreed that the 
damages sustained by any such omission, &c., should amount ; 
and which sum was thereby declared by the said parties to he 
tiqvidated and ascertained damages, and not a penaltn, or 
penal smn, or in the nature thereof. Notwithstanding these 
sweeping w'ords, the Court decided that the sum must be 
taken to be a penalty, as it was not limited to those breaches 
which were of an uncertain nature and amount. And Tindal, 
C.J., said, “ that a very large sum should become immediately 
payable, in consequence of the non-payment oi' a very small 
sum, and that the former should not he considered a penalty, 
appears to be a contradiction in terms ; tlui case being pre- 
cisely that in which Courts of Ecjuity have always lelieved, 
aiid against which Courts of Law have in modern times 
endeavoured to relieve, by directing juries to assess the real 
damages sustained by breach of the agreement ” (t). And the 
same decision was arrived at where the agreement was that 
the defendant should grant a lease, and the plaintiff sliould 
execute a counterpart and pay the expenses ; for the mutual 
perfomance of wdiich contract the parties bound themselves in 
the penalty of 500/. to be recovered against th(‘ defaulter as 
liquidated damages {a). 

On the other hand, if there be a contract consist ing of one 
or more stipulations, the breach of which cannot lie measured, 
then the contract must be taken to have meant that the sum 
agreed on was to be liquidated damages, and not a penalty (r). 
A common instance is the case of agreements between ])rofes- 
sional men, binding a retiring partner, or an apprentice or 

(0 G lling* 118. Such an agreement, however, it Inis been saui, might 
be maile, •for it is laid down by Parke, Ih, 1 Kx. “ that if would^« 
be conqietent for the parties to make a stipulation 0) pay a certain kini 
on the noii-pcrfonnancc of a covenant to pay a smaller sum : but they' 
must do so in express terms : and if that lie done, I do not see laiw the 
Courts can avoid giving effect to such a contract.*’ 15ut see prr Lord 
Hatherley in v. Hudson, L. R. 4 H. L. p. 15, unto. p. 1T)2, 

(w) Jhnjs V. Anrrll, .5 Jliiigh. N. C. 3‘.)0 * Davies v. Ponton, (> Ji. k C. 
210 CharrfiHiton a. iMunf. Bmgli. 242 . liccliliam v. Jtrohe, S M. k W. 
84(> : Mar/ec v. La, oil. L. K. 9 0. P. 107 ; 411 J., J. (). V. IHl Di ne 
Newman, 4 Ch. 1). 724 . 4() L. J. Bk. 57. 

(/•) Per Parke, B., Atltijm v. Knauer, 4 Exch. 77G, 781k So where 
a specified increased lent was to become payable on breach of any of 
the covenants in the lease : Smith v. Ryan^ 9 Ir. U. 2:15. 
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clerk, not to interfere with the business of the other. For 
exaini)le, where a covenant for dissolution of partnership 
betw(‘en attorneys contained an agreement, ‘‘that the said 
J. 8. will not within the next seven years carry on the business 
of an attorney within fifty miles from E., nor interfere with, 
solicit, or influence the clients of the late copartnership, and 
if th(‘ said J. 8. shall in any respect infringe the i)resent cove- 
nant, he the said J. 8. shall pay the sum of 1,000/. as liquidated 
damages, and not by way of penalty,” the contract was literally 
enforced {w), 

•1. It has been laid down broadly “that where articles contain 
cov(‘iiaiits for the performance oi‘ several things, and then one 
large sum is stated at the end to be paid on breach of perform- 
ance, that must be considered a penalty” (.?). This dictum in 
its full extent is certainly not law, as it would apply to the case 
of a contract containing several stipulations all of primary 
importance, and equally uncertain as to the amount of drimages 
resulting from bi'cach (//), A modified form of the rule was 
stated by Lord Coleridge, C.»J.,in the case of Magee v. Lavell (.:), 
where he said, “ If Ave look to the nature of the contract in tlie 


(ir) (ralvrorth tj Si )'ufi 1 KxHi r>r)0 , I7L. J. Kx, 22(5 liuH'ltn^on 
V, ('Idvke, It M. A \V. 1S7. So Iteijiwhlii 0 K iV: !>. .■>2(S ; 2(> 

L. J. Q. li. 12. AiiU tho fonii ol the boTul upon the i<ale of 

a iiH'dicul piJK'tice, was that it any of ccitain piohibitod thmg.s wore douo. 
and the sum of . 100 / paid, thou flie bond shoxdd bo A'Oid . that sum was 
hold rooovorablo upon an intraotiou of tlii' a^riooment Mercn' v. Inndf^ 
E. n A E. : 27 L. J l’> 201. ihit it (U)os not ft>llow in ovor\ such 
case, that a man may elect t«» bicak his oii^agoincnt bv i>aym;j: foi his 
violation of tlio contra<*t. 'rhoioiorc, whcic the coiuhtion ol a bond 
given by a managing clerk to an atlorne,v, after leciting an agreement 
that the clerk shonhi give a bond not to piactise witliin a s[>ccitied 
distance, was that it lie did so practise, .im I should j».i\ the sum ol J,i)00L. 
the bond should be void, a ('ourt of hkputv, carrying out (he leal 
intention of the })arties, granted an injunction to picvent him from 
practising : Howard v. Woodirard^ 2 1 L. J. Ch. 17 * Jones v. /fearens^ 4 
Ch. 1) 6S(>. Sec too Wesfon v. Mctropohtn n S Q. H. 1). ‘,W7 ; 1) 

Q. Ik E. 404 ; 51 L. J. Q. Ik 31)0. Vat tonal Prottnrtal Banli of 
Enqlaiul V. Marsh all, 40 (’h. E. 112 : .”>S L. .T. (Ui 221). lUit oi course' 
this was upon the plaintiifs undoi taking not to sue u})ou the bond. 
A man cannot have his luiuidatcd elamages and his writ of injuijetion 
also : Carn-s v. yeshitf, 7 H. A: N. 158 , 30 L. J. Ex. 348. 

(.r) Per Heath, .1.. Astir tj v. Weldon, 2 B. & P. p. 353* pee .lames, 
L.J., lie Keicman, 4 Ch. J) }>. 731 : 4G L. .1. Hk. 57. 

(v) Per Col(''*idge, J., Ret/nolds v Iirid(p\ (i E. iS: Ik p. 540 ; 20 Ti ,I 
Q. B. p. 10 /;cr Baike, Ik, Atlufns \.Kinnter, 1 Exch. p. 783 : Galswoithu 
V. Sirntt, 1 Exch. 0.50 f 17 L J. Ex. 22(k 

O L. R. 0 C. Ik p. 115, approved by Bramwell, L.J. : Pe Xewnian, 
4 Ch. E. p. 733 ; 40 L. ,I Bk. p. 50. 
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present case, it will be seen that it involves several events of 
various de^j^rees of importance, and therefore, according* to the 
general principle governing such cases, the sura mentioned must 
be considered as a penalty, and not liquidated damages.” A 
third rule was laid down by Bayley, J., as follows: “Where 
the sum which is to be a security for the performance of an 
agreement to do several acts, will, in case of breaches of the 
agreement, be in some instances too largo, and in othei’s too 
small a compensation for the injury thereby occasioned, that 
sum is to be considered a penalty ” {a). This rule seems to 
rest, not upon the varying importance of the stipulations, but 
uiKUi the unsuitableness of the sum fixed u])on in case of the 
breach which would lead to an inference that the parties them- 
selves did not contemplate being bound by it. The whole 
subject was fully, discussed in the later case of Wcfdis v. 
Sntff/t (b). There the ])laintitf agreed to sell an estate for 
70,000/. to the defendant, and the defendant agreed to build 
up(ui, it, and to complete the tmildings within ten years. A 
deposit of 5,000/. was to be paid by the defendant, and the con- 
tra(‘t went on to provide, that “If the defendant should commit 
a substantial breach of the contract, either in not procetdiug 
with due diligence to carry out and com]>lete the works, nr in 
failing to perform any of the provisions therein contained, then 
and in either of the said events the deposit money of 5,000/. was 
to be forfeited ; and if the balance of such deposit had not then 
been paid, then the defendant should forfeit and ])ay a sum of 
money equal to such balance, the intention being that if default 
was made by the defendant as aforesaid, he should forfeit and 
pay to the plaintiff by way of li(juidated damages, the sum of 
5,000/., and the agreement to be void and of no effect.” No 
part of the deposit of 5,000/. was paid by the defendant, wheV 
expended nothing on tlie estate, and performed none of the acts 
stipulated for. The plaintiff then sued for the 5,000/. as liqui- 
dated damages, and it was held by the Court of Appeal, in 
affirmance of the decision of Fry, J., that he was entitled to 
recover it. Jessel, M.ll., after an exhaustive review of all the 


(a) Danpif v. Penttm, ft B. &: C. p. 223 : approved by Alderson, B. 
Hormr v. Flintof^ 1) M. A W. ]>. ftSl. 

Qi) 21 Vh. I). 243 ; 52 L. J. Ch. 145. 
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cases, pointed out that although the above dkta seemed to lay 
down a positive rule, the actual decisions were limited to cases 
where one or more of the stipulations was or were for the payment 
of a sum of money less than that named as liquidated damages. 
He summed up as follows : “ Although (c) I wish to leave the 
que8ti<m open where there are several stipulations, and one or 
more is or are of such a cliaractei* that the damages must be 
small, I do not wish for a moment to abstain from stating my 
opinion that there is no such doctrine where there are several 
stipulations, though they may not be of equal importance, or 
where there are several stipulations irrespective of importance, 
which is the doctrine laid down by Mr. Justice Heath, and 
apparently approved of by Lord Justice James. 'Lherei is neither 
authority nor prim^ipk* for such doctrine, and I cannot see that 
it is established by any case which is binding, on this Court.*’ 
To the same effect v.as the judgment of Lord Justice Cotton. 
He said (d\ “ It is not siifiicient, in my opinion, to say that the 
covenants to the breach of which this applies, ai*c ot varying 
importance. That may b(‘ so, hut yet the parties may very 
reasonably come to the (ionclusion that they will agret* lietween 
themselves that the sum mentioned shall be asses‘<e(l between 
them as the damages, in conse(juenee of the lireaches of theses 
various covenants. Probably there may be an exception, that 
where some of the covenants are of such a character that 
obviously the damages which c,an possibly arise IVom a breach 
in any way of that covenant \voul(l be v(*ry insignificant com- 
pared with the sum which has been fixed by the parties, there 
the Court Avill give tlie iioii-natiiral (*onstructioii to the terms 
used by the parties. In my opinion, that comes within the 
same principle as wdiere the Courts have interfered, where one 


CO 21 Cb. 1). p. , 02 L. .1. dh. p. 

' (<70 21 ('ll 1). p. 270 , 7}2 Ij. J Cli. ]> l.w. See leniaiks upon tins cahe 

in WilUon v. Low. [ISlHil I Q. B (>2G. lu an liibh ease, a leiibO for 
years contained a siKviaCjaoMsion for the course ot husbandry to be 
observed duim|jr tlu* bisl tour ^ ears, w^itii a covenant that, in tlie event pf 
a breach of the stipulated arraiigouient, the lessee should pa\ double rent 
irom default tdl the expiration of the teast* twtumt of three .lutlges htld 
that this was a penalty, and the third judge held that it Avas liquidated 
damages iJichtion v. VyfO/</A, 18 Ir. L. Rep. (’. Ii. olS. The object of 

the covenant was to restore the hiiul at the end of the lease to a gotnl 

'Condition for a renewed* letting, and it may be doubted whether the 
real meaning of the parties would not have been better earned out 
by a literal enforcement of the covenant. 
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of the covenants has been for pa}'ment of a sum of money where 
the damage is capable of being assessed accurately, and is very 
much below the sum named.” 

The result is, that an agreement with various covenants of 
different importance is not to be governed by any inflexible 
rule peculiar to itself, but it is to be dealt with as coming under 
the general rule, that the intention of the parties themselves ia 
to be considered. If they have said that in the case of any 
bmich a fixed sum is to be paid, then tliey will be kept to their 
agreement, unless it would lead to such an absurdity or 
injustice, that it must be assumed that they did not mean what 
they said. 
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INTEREST. 


1. At Commo/i L(nr. Jftj Sfatutv. 

i! yl.y Dawatjcs 1. On rcn'rnal of Dcvvce. 


Thk next point (»f a preliminary nature which reciuircs 
notice, is the ri^^ht to recover interest. This riji:ht exists in a 
great nuniher of actions, but 1 have thought il better, for the 
sake of clearness, to plact' tlie w’hole subject before tlie reader 
in a single view^ 

Interest is recoverable, cither upon the original cause of 
action, or again upon the amount of tlic judgment. It may 
also arise oitluir at (jornmon l.iw’, or by statute. 

I. First, then, as to interest a1 common law upon the* 
original cause of action. 

It is now^ established as a general ]>rinciph‘ that interest is 
allowed by law only upon ineixuintile securities, or in those 
cases where there has be^en an express promise to pny interest, 
or wdierc such promise is to he implied from the usage of trade, 
or other circumstan(‘cs (a). 

1. As to the case of bills of Exelmugc and promissory notes, 
this rule has never been doubted. Some distinctions, however, 
prevail as to the time from which interest is to be computed, 
and the rate at which it is to be calculated, wdierc any part of 
the contract has Ikjcii entered into abroad. This subject will 
be discussed at length, /m/. Chap. VIIT. 

2. Cases in which there has bei'ii an express agreement in 
words to allow^ intei*est, are, of course, <[uite clear. Where, 


(a) PpT .Abbott, C’ J. ,////////;/ A* V. Ninjonl, 2 lb X (\ jn'r ILill. 
V.C., Jhll V. Sonf/t Sto f^'ordalnPi' Ihj. Co L. U IS Kq. 151, I(>7 : b* 
L. J. Ch 550 : prr Liiuljey. J., A. (' /♦*//. v S K, Jly. [18112] 
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however. A, and B., who had jointly and severally granted 
ail annuity, mutually agreed each to pay one half of it, and 
to indemnify the other against all actions, suits, charges, 
damages, demands, sums of money and expenses, which either 
of them might incur through the default of the other in paying 
his just share ; it was held that one who had paid more than 
his just share was not entitled at law to interest (as interest 
and not as damages) upon the surplus. The (.^ourt said, “ The 
contract is to pay the money and damages ; there is no express 
contract to pay interest, nor any course of dealing from which 
such a contract can be implied” (//). 

Where parties have acquiesced in a course of dealing, in 
which interest Avas exacted, they will he assumed to have con- 
tracted to pay it(c) : and in this way e\'eu compound interest 
may be charged as long as the actiouuts remain open {d). But 
although comp<'und interest may he charged, hy means of half- 
yearly rests, where such a practice is assented to, it is not 
sufficient to show that such has been the usage of the ])laintiff, 
without proving that the defendant was acquainted with it(r). 
A fortiori not, where compound interest had been allowed under 
a mistaken belief that it Avas stipulated for by the document 
under w’hich the debt was dne(,/;. And c\eu in the case of 
merchants’ accounts where this system prevails, the plaiiitid’ 
can rec()\cr no more than the principal upon the ki.sl balance, 
in which there is no new account, and no new transaction, 
however long it may be before the action is brought to recover 
the balance ; and tlie jury cannot give interest, still less com- 
pound interest, upon the balance (^). And the same rule 
applies betw’een banker and customer. Acc.ounts which are 


(7y) JfHl V. Frev. 1 Swiinst. 00. 

(r) Fv paiie WdUtm)}, 1 Hose, 300. 

(f/) Jiriirr J/ufttrr. 407: ycwHl v. I (’. v\: i\ 124: 

JLafott V, Bell, Ti B. in A. 31 . Ferguiixott v. F(jJJ(\ S Cl. F. 121 : Mosxe 
V. Salt, 32 Beav. 200 ; 32 L. 3. Cli. 7.10 
(e) Dawex v. Pinner, 2 Cam]). 480, n. : Jfoore v. Voiuihion, 1 Stark, 
4S7. And see WtlltamMtn v. W illw msori, L.-ll. 7 E(j. r)42, where acqui- 
escence m a banker’s charge of 000/ lor a half year’s conmnssion on 
an overdrawn account, was held not to entithj the Ijankcr to make the 
same charge as of right in 8iibse(iucnt half-yearh. Also CroHkill v. Bower, 
32 Beav. 80 ; 32 L. J. Ch. .040. 

(/) Damell v. Sinrlair, 0 App. Cas. 181. 

(//) Atfwood V. y'aylor, 1 M. At <4. at p. 301 : ^Waving v. (^intViJf'e, 1 Ves. 
3r. 00 . Fjh jmric Bcran, 0 Ves, 223 : Ferijummw, Fyffe,^ Cl. F. 121. 
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made up with yeaiOy or half-yearly rests, while the relation- 
ship continues, only bear simple interest from the time it is 
terminated by death or otherwise (A). 

Again, where a party undertakes to pay a debt by means of Where i)ay- 
a bill or note, which would, if given, bear interest, and fails to by^ill. 
give tJie note, the debt will bear interest from the time the 
bill or note would liave been due (/). But the contract to 
pay b} bill must be clearly made out. Therefore, where the 
defendant undertook to pay money ac<‘ording to instructions 
to be received from a third party, and the instructions given 
were pay it in discharge of a bill given by that third party, 
and th(*n in the ])laintil!'’s hands, it was held that this was not 
an undertaking to pay by bill, on which interest would run, 
though interest would run on a direct guarantee for payment of 
a bill (7). 

Jt is a question for the jury to say whether the defendant A (niostion 
had contracted to pay by bill or not, and slight evidence on 
this point has been held suflicient. (loods wen* sold to the 
defendant in January, and in April lie wrote to the plaintiff, 
saying, ‘‘The dociiinent you liave sent me ap]iears to be in the 
nature of a lull, and being payable toyonr order, is good in the 
market ; just w’hat I washed to avoid. The (Io(*unieiit I ha\c 
wished to give you was simply iny promissory note, payable to 
yourself.” JSothiiig wais j)ro\ed to have lieeii said at the time 
of the contract about ])ayment, and no demand for interest had 
ever been made, hid the plaintiff claimed interest in his 
particulars of demand. Jt wms decided that this letter offered 
some evidence of an agreement to pay by a note, upon which 
the jury were warranted in giving interest (/). 

Tlie principle of these tlecisions, of course, is, that where a 
person promises to give* a- bill, wdiich would bear interest, the 
law will imply an engagement, in case no bill is given, to pay 
interest as if it had been given (/). It seems to lie on the nmvlwitlia 
same principle that where a bond is given Avith a penalty in 

(//) iVr Jiord S(‘]l)uiiu', T , /hirp'rhf \ himqhhorouifh , L. H 8 (ai 

1>. 7 ; 42 L. .1. cai. 17a. 

(0 SiacU V. Lou'oll, a a'auiit. I.*>7 Mfirshall \ l*ooI(\ l.i East. DS 
jParrY. 117/ ;v/. 8 A1 A: W. 2.*i : ItluHidr*, \ J^trd St'lM'tj, 2 Horn a.M). 

( 7 ) dfnrr v. Ihchirdit^ 7 Iling 2.7 L 

CA) Dans v. Snufth, 8 jfl. Aw \V. ai>‘l. . 

(0 •'1 Taunt. 101'. 
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a larger amount, to secure payment of a sum of money, 
interest will be allowed even without im exi)ress stipulation. 
** The principal money due and the interest thereon may Ije 
considered as part of the penalty (wi). Because the object 
of the penalty is to secure him to whom it is given against 
all damage arising from default. Now one of th<', most obvious 
sources of damage is the loss of interest on the sum due (//). In 
one case(o) where interest was allowed in an action on a bond, 
it is not stated that thcrc^ was any iKUinlty as there was in the 
instance last cited ; hut as the case was decided by Lord Klleii- 
iKirough, and clearly did not <'ome within any of the rules laid 
down by himself four years [>i‘evi<)usly { /O, it may fairly In; 

» oncluded that the b<»nd was drawn in the ordinary Ibrin, so 
to account for the decision. Where the defendants bound 
themsidves to pay 1,500/. in goods, by three tMpml payments, at 
three, five, and seven montlis ; “in failure of \\hicb we 
acknowledge and l]|en‘by render oursehes Imi>le to be sued and 
)*rfM'eeded against /(;/* /Jtv ftmoifftt" : it wa^ held that the 
instrument did m»t cany interest, on tlu* ground that it had 
not the effect of a hond ; as there was no peivalt}, and the 
jiarties were bound only in the aueuint which was to he actually 
pil'd Oy). And in Hagan \. A///c(/), it was f|ecide»l that a 
single bond did not carry iutere.st. 

The principle of the alxive <‘a.ses was affirmed and generalised 
in a recent case (.9) where two raih\ay companie.s enU red into a 
joint traffic agreement, by virtue of which tlu‘ accounts of the 
companies were to be exchanged and balanced every month, 
75 iier cent, of the amount due on either sidi^ being paid on or 
before the 15th of the next month, and the balance in the next 
month. Lindley, I4.J., said, ** Lxce]>r as altered by tlio Act 
;> cS. 1 Will, lY. c. 4*2, tlie old law tis to interest remains. .Bdt, 
notwithstanding tfiis rule against interest, if a person agreed 
to do sometliiiig other than pay money, and lie broke his 


Ppv lliiylcy, il.. Ctivu nm v. S>niah, 2 \\ \ \. ‘.tOS 
( 71 ) Furfiyhur v. Moyr'at. 1 T. U. 121. 

(0) Jh'Uiev V. FranhJin, I Slaili, 

( /;) CaVouv, ir» Kast, 22a. 

(//) Foatvr Wextnu, (> ISirig. 700. 

(/•) 1 r». V :VM. 


{x) L. (\ 4' J). Jhj. (h \.S, K. Ihf <\k. riK02l 1 Cb. 120, np. U2, 
140 ; OJ L. J. Oil. 204 . aftd. [ m:\] A. V. 120. 
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agi'ceincnt, an action for damages would lie against him ; and, in 
estimating tliosc.^ damages and as part of them, interest might 
Ihj reckoned on money which would have becjome payable by 
Iiim with interest if he had not Imjken liis agreement, and 
thereby prevented the priiici])al falling due. . . . Whether 
interest would ha given depended ujxm whether the money, if it 
had become payable at law, would at law have borne interest.” 
Bowen, li.J., said, If the a<*lion of the plaintiffs is to be taken 
4iR an action for breach of an agrecunent, the fulfilment of 
whicli would liave resulted in the a'^certainmeut of a sum 
^•apaMe of carrying inten^st by tiu* Aerdict of the jury, either 
by reason of its being a dvht jjayable at a certain time, or of 
its boeorning payable on demand, in smdi a rase of sj>e( ial 
damage the interest might l>e recoverable for breaeli of the 
agmnncnt, the fulfilnn'nt of which might have resulted in wliat 
I ha\ e sjiid.” 

Formerly it was thought, where a sum of money was agreed 
to 1x5 paid on a partienlar day, that on default interest from 
that (lay might be recovered without any express or implnd 
contract to that effect (/), But this d(»cirinc hius now b-eii 
-4)verrul(‘(l(/d* U has, however, been always Indd thal wdiere, 
by an award, money is made payable on a certain day, inten^sf 
ought to be allowed from ibnt day, if jaiyineiii. was demanded 
at the i>laee apjiointisl ( n. 1 cannot, on principle, explain 
this e\e*eption. Many ai>]uirent exceptions to the rule, that 
interest is only repo (‘ruble iii the eases just mentioned, may 
be (*\j)lained i>y dijitinginshing lK‘tween interest recovered as 
pari of tht‘ debt, and interest reeovta-td as damages for its 
dettiiition. For instance, interest on a deposit may Ik*. 
rec(>vered, if laid as KiKcial (Ja I iiago in an action for breach of 
4igreement t.o sell an estattM//). So it may he allowed tis 

if) JiUnten Uvmlrnhs \\\ 01 7(;i : :t X\ iN. 'M, S <X . S/iiph f/ 
V. Unmmomt, r> Ksj>. Ill (Ikohc Dukr of (i K>i>. O’* jJo 

llanHami v. JioH'crhinh, I Cnnin, .”>0 Moftniloul \, 0. iV I'. 

((0 (ronhni V. Sinan, 12 Eiist, 1 1 a v. SortfCiif. 2 1>. iV 0. 

"US: jfV/r/r v j\rwmo/i, 0 0. X tX STS. Fof,trr \ ]\ oftfoo (> Bing. TOO. 
Cook V. Fowlor, L. It. 7 H. li. 27 , IS B. .1. C’h. Sop; tlu: Cflvsps 

revieweil in JL. (\ IK Ihj. (\k v. -V. E, Uij, | isaaj A. (V42‘). 

Oc) Pmhovn \ TuohnHfion, a ramp. i(>S ('hurchor v. Sirnitjor, 2 
B. h Ad. 777 . JohuHon, v. Durani. I (X A IX 1*27. 
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damages in an action on a mortgage deed, after tljc day of 
default (s) ; or upon a contract to pay money upon a par- 
ticular day (a) ; or upon a (covenant to indemnify a surety ( 5 ). 
Where a written security is given for the ])ayment of money on 
a particular day, with interest up to that day at a fixed rate, a 
claim for 8 ubse(|uent interest would be a claim for damages at 
the discretion of tlie tribunal before which the demand is made, 
and not for interest due as a matter of law. The former rate 
might, but need not be, adopted in assessing the damages (r)* 
Where a mortgage deed i)rovided for interest at 10 percent, up 
to the time fixed for pajment, but contained no covenant for 
interest after that date, the (burt held that subsequent interest 
could only be awarded as damages, and refused to grant more 
than Tj per cent. (rtf). And it is laid down as a general rule, that 
although it be not due cu' eonfraeiu, a party may be entitled to 
damages in the^form of interest where tliere has been long 
delay under vexatious and oppressive circumstances, in the pay- 
ment of what is due under the contracit (c). Where a person 
under a contract of purchase enters into ])08ses8ion of property 
which produces a profit, such as machinery, and then declines 
to carry out his purchase, tlie vendor is entitled to interest on 
the value of the propeity by way of damages (/). 

Interest 9annot be recovered as such in an action against the 
vendor of an estate, the sale of which has gone oft*; for recovery 
of the deposit which has been lying idlc(//), thougli it may be 
recovered as si)ecial damages for breach of the contract if so 


(,') Diclioniton v. Jlarrhott, 4 I’rico, 282 : AtUtHWH v. J()/ir,s, 2 A. A: E.. 
439 : Price v. O. W. lltj. Co,, J(> M. & \V. 244. 

{o') WatliiHH V. MonjoH, (» 0. A: P. SOI. 

(//) Petre v, Jhiucoinhe, 20 L. J. Q. 11. 212 , 2 L. iM. A: W 107, S. C. 

(/') ('ook V. Fomler, L. R. 7 H. L 27 — 32 ; 43 L. J. (Mi. S.’i.'i. 

(f/) Jie Ilolfertg, 14 tUi. 1). 49 : Mellvrgh v. Brown, 45 (li. j) 225. 

(e) IliUumsey, Da rig, 1 M. S. J09 : Arnottw Jtedfern, 3 Hiiigh. 
and see Caledonian Ity. Co, v. (hrnnrhacl, L. 11. 2 IT. L. Sc. 5(> : IVchgter 
V. Brit, Mat, Life Ann. Co.,jfogf, p. 172 . Itishton v. (irtnnell, L. U. 10 Eq- 
393, So in Equitj, an executor or trustee who unnecessarily retains 
money which he ought to have invested or paid over, will be made to jiay 
interest. See 2 >er Lon I Chelmsford, C., Bloyfj v. Johnson, L. K. 2 Oh. 
at p. 228 : 30 L. J. Ch. at p. 860. by the Attorneys' and Soheitore’ Act, 
1870, 33 k 34 Vict. c. 28, s. 17, taxing ofticei-s may allow interest on 
moneys of the client improperly retained by the attorney or solicitor, 
and on disbursements made by the latter for tlic client. 

(/) Marsh V. Jonen, 40 (ni‘ 11. 563. 

ijf) Bradshaat v. Bennett, 5 C. A: P. 48 : Mahi'rJey v. Itolrins, 5 Taunt. 
625. 
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laid {h). But the principal and auctioneer stand on a different 
footing, and in an action against the latter to recover the 
deposit paid to him, interest cannot be recovered, even as 
damages, unless perhaps after demand and refusal on the 
contract being rescinded (/). Not even when the auctioneer 
has mside interest upon the money while in his hands ; and 
although he w^as requested by one of the parties before the 
completion of the contract to invest it {k). Interest is not 
due as such in an action for money secured on mortgage, after 
day of default, without covenants to pay interest, but may be 
recovered as damages (/). Nor in an action for money lent, 
unless there has been a usage to that effect {m) ; or for money 
had and received (/z), even though by the course of dealing 
l)etween the defendant and the person from whom the money 
Avas received to the j)laintiff’s use, the sum would have borac* 
interest ; for “ no right passed to the plaintiff but a right t(> 
demand the sum actually in defendant’s bands ” (e). And it 
makes no difference that the money has been obtained b\ 
fraud ( p). Nor in actions for money paid {q) ; or on an account 
stated (r) ; or for goods sold, even though to be paid for on a 
particular day (s'), though it is otherwise where payment was 
to be made by a bill (/). Nor in an action for work and 
labour (//) ; nor on money lying Avith a banker (./*) ; nor u])on 
a policy of insurance (y). Nor are annuitants entitled t<> 


(/(f) Dp Dcnt(ifi'.s v. ]\ ootI^ li ('amj). 2r»S v. Farfrtf, 7 Taunt 

r>92. 

(/) Dtp V. Mnh//, 8 Taunt. -IT). 

(Jt) Darruifjton v. Jfotjgart.^ 1 1>. Ad. .’>77. 

(/) Anle^ p. Kit). 

(w) (klton V. JirayHi 15 East, 223 : Shatr v. Ptrfo/t, i B. &; C. 72H. 

(/O ^ValJtPp V. (hustahlv, 1 ]t. A P. 30(>. 

(<0 Frdhli/if/ V. Fchraulpr, 2 B. N. O. 7l». 

i^ 'p) Cpocltford V. Wuitpr, 1 Camp. 124. 

(</) Carr v, EdioanU, 3 Stark. 132 Iltch.s v. Mararo^ 5 C. & 1\ 498. 

(/•) Niclud V. Thonijfxon, 1 Camp. 52, n. : (lialip v. DhUp oJ York 
C Esp. 46 . Jilanetf v. /Jendrtrlif^, 2 W. Bl. 701, vontia ovenuled jfpf 
Abbott, C.J., 2 B. &*C. 319. 

(js) Gordon V. ISwan^ 12 East, 419 : Monntford v. WiUpit, 2 B. A P. 337. 
merely decides that if the jury allow interest, (which they cleajrly ma\ 
do as damages,) the court will* not disturb their verdict. See 2 C^mp 


(0 See a^vtp^ p. 103. 

^^('«) Trplawtwit v. Thonutit, 1 II. Bl. 303 : JahUom v. IloijtSardy 9 Brice, 
(.r) JBdtoardx v. IV/r, 5 B. A Ad. 282 . 

(y) JCingtdon v. JWDdofth, 1 Camp»518 : Jialn v. 3 C. A. P. 490. 
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Foreign 

judgments. 


Partners, 


interest on the arrears of their annuities {s)^ Interest is not 
recoverable as such in an action upon a foreign judgment, 
where the subject of the claim is not one which would bear 
interest in this country (a). But it may be left to the jury to 
say whether the plaintiff has used proper means to find out the 
defendant and enforce the judgment ; and if they find for him, 
they may give such interest as they wish {b). 

In cases of partnemhip, no interest is chargeable against a 
partner who draws out more than his stipulated shares of the 
profits, even though the deed expressly forbids such an over- 
drawing, unless there is a special provision in the deed, or an 
established usage that interest shall be charged (c). Nor of 
course has one partner any claim against the other for interest 
on his share of capital, unless there is an agreement to that 
effect (('?). Wherc there is such an agreement, it comes to an 
end upon a dissolution, and interest will cease to run from that 
date, even thougli the trade may be continued with a view to 
winding-up, and profits may be realised (e). Subject to agree- 
ment a partner is entitled to interest at 5 percent, in advaiujes 
made to the firm beyond his agreed capital (/). And where 
the partnership deed stipulates that either i)artiier may 
m^^ke advances beyond his share of the capital, and that such 
advances shall be treated as loans to the partnei’ship, and bear 
interest, they wdll continue to do so even after a dissolu- 
tion, until repayment (//). But any practice by which such 
interest was computed during the partnership with rests would 
terminate at a dissolution (h). 

Interest does not run after a tender («). Aud where a 


(z) Enrl of Mu nxiield v. ()qh\, 4 Do U. & J. 41 : Booth v. (hulton^ 
30 L. J. Ch. 378 : Bhqq Johumn, L. K. 2 Ch. 22r> ; 38 J.. J. (lh. 859. 

(a) Doran v. (fltedh/^ 3 l*rico, 250 : Atktnmm v. Lord Braqbroohe. 
4 Camp. 380. 

(2») As damages it would appear. Bonn v. Dahell^ 3 C\ &; V. 378 ; 
M^Chnr v. Dunltui^ 1 East, 438! 

(e) Bhodes v. Bhodr«^ Johns. 8.53 ; 29 L. J. Oli. 418 Jlrt/moff v. Mey- 
w(rtt, 31 Beav. 445 ; 32 L. J, Ch. 218. 

(<^) See the Partnerehip Act, 1890 ; 53 k 54 Viet. c. 39, s. 24, subs. (4). 
(«) Watftpy V. Wfilhj L. R. 2 Ch. 250 ; 38 L. J. CIi. 881 : Barjield v. 
Lotujhlxyrovgh, L. R. 8 Ch. 1 ; 42 B. J. Ch. 179. 

(/) 53 & 54 Viet. c. 39, s. 24, subs. (3), 

07 ) Wood V. Soolcs, h. R. 1 Ch. 389, 378 ; 35 L. J. Cli. 547 : Barfield v. 
Lotufhhortnigh, L. R. 8 Ch. 1 ; 42 J a J. Ch. 179. 

(7/>) Burjirld x. Loitghhorough^ mj). 

(/) Dqnt r. Dunn, 3 Oamp.'298. " 
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defendant, sued upon a debt which licars interest, wishes to 
pay money into court, he must pay the interest up to the time 
of the payment into court. If he merely ])ay interest up to 
the mtwiencenient of the action, the plaintiff may proceed for 
the difference (Jc), 

Interest must, in all other teases, be calculated up to the day 
on which judgment is pronounced in ("ourt, the judgment being, 
in the absence of special leaA e, entered as of that date. It was 
formerly calculated up to the time of signing judgment (/), and 
judgment was considered to be signed for this purpose, when 
the imipitur was entered in tlie Master’s book. The momemt 
that entry was made, the plaintiff* was entitled to receive his 
debt and damages, and an unascertained amount of costs fwO* 

Interest recovered at law is always 5/. per cent. (//). Where 
a contract has been made abroad, it will bear interest at tlu' 
foreign rate till judgment signed, but only tlie legal interest of 
57. per cent, (now, by statute 1 & Viet. c. 1 10, s. 17, 4/. per 
cent.) from the time of signing judgment {o), 

11. As to the cases in wliicb interest is gi\en l)y statute, 
o & t W. TV. c. s. cniwts(p) “that upon all debts or 
sums certain, payable at a certain time or otherwise, the jury 
on the trial of any issue, or on any inquisition of damages, may, 
if they shall think fit, allow interest to tin* creditor, at a rate 
not exceeding the current rate of interest, from tlie time ^\hen 
sucli debts or sums certain were payable, if such debts or sums 
be payable by virtue- of some WTitteii instrument at a certain 
time, or if payable otherwise, tlieii from tJie time when demand 
of 2)ayment shall have been made in writing, so as such demand 
shall give notice to the debtor that interest will be c‘hiimed 


Payment into 
court. 


Time up to 
which interest 
is comjnited. 


Rate of 
interest. 


Interest b\ 
Statute. 


(/') Ktdd V. WaJlin, 2 It & Ad. 705. 

{V) Mohimon V Jtland, 2 Hurr. 1081. O. -Il, R. 5 See j* 175 
(fit) Fuller V. Duddnuf, 5 Sco. N. R. 51(). 

W Sugd. V. tS: P. 8J(i ; Vpfoii v. Lord. Ferrera^ 5 Ves. 805 : lie Jlohr/fx, 
14 Ch. D. 49. 

(o) Jioddij V. 2 I>urr. 109(5. As to iiitoiest on forcij^u bilK, 

see more fully c. vii i. I iiterest winch is payable by a special cout i-aet 
upon a bill of exchange, may, after judgment for tlie pjnuajial sum, Jw 
recovered m a subseiiucnt action, for a period up to the date of the 
judgment m the tirst action ; but not for a subse(]uent perioii, )x*cafise 
the right to interest under the agreinnent ceases at the date of the judg- 
ment : Fhrvnee DraifnoH, 1 C\ R. N. S. 584 S. C. nom Florence v 
Jetininga, 2G L. J. C. P. 271 . Kr parte Fea'imia, 25 (JIi. 1). 558. 

ip) This statute is said by Tlicsigcr. L.J., to be merely declaratory of 
the common law ; 15 Ch. U. p. 178. 



170 


INTEREST. 


Meaning 
of word 
“ certain.” 


from the date of such demand, until the term of payment. 
Provided that interest shall be payable in all cases in which 
it is now payable by law.” 

S. 29. “ The jury on the trial of any issue, or on any inqui- 
sition of damages, may, if they shall think fit, give damages in 
the nature of interest, over and above the value of the goods at 
the time of the conversion or seizure, in all actions of trover 
or trespass de bonis asportatis, and over and above all money 
recoverable in all actions on policies of insurance made after 
the passing of this Act.” 

Under s. 28, a sum will be considered certain, when it can 
be made so by calculation (< 7 ). Therefore where a party had 
paid a number of excessive charges to a railway company under 
protest, and sued for the balance, it was held that he might 
recover interest ujm it, having made a proper written 
demand (r). With reference to time, it is no objection that 
the time depends upon a contingency, if the contingency must 
inevitably arrive, and has arisen. Money payable within six 
calendar months after the death of the promisor is payable at 
a ceitain time (.s). On the other hand, a debt can never be 
treated as payable at a certain time, where the day of payment 
depends upon a future contingent event, which may never 
anive, or upon a mutual accounting of the parties, or upon a 
settlement of matters that are or may be in dispute. A con- 
tract between a railway company and a contractor provided 
that payments should be made monthly, as the works proceeded, 
on the certificate of the company’s engineer. Nothing was 
said as to interest. The contractor made a demand in writing 
for a sum, as being the balance due to him, and claimed interest. 
His accounts were disputed, and ultimately he was found to be 
entitled to less than half of what he had claimed. It was hal^ 
that the claim did not come within the statute either tp/ 
amount or as to time. Not as to amount, because it could not 
be found in the contract itself what sum was payable under it. 
Not as to time, because no time could be alleged at which the 


((J) Harper v. Wdliarnff^ 4 Q. B. 219, 224. 

(O Edwards v. G, ^ Ry, Co., 11 C. B. 588 ; 21 L. J. C. V. 72. 

Q() Re Horner [1896] 2 Ch. 188, iollowing Kmpv v. Rurnahy, 
9W. R. 765. 
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amount due to tlie contractor was certain, before tlie certificate 
was given (t), A similai* decision was given in the following 
case : A patty agreed to pay money by a letter in which tlie 
following words occurred: shall pay all the principal, 

interest, and costs through a friend of mine in L., to whom a 
transfer of all the securities will have to be made ; the cash 
wn*ll be ready, if the securities will, on the l(»th inst.” : the 
securities were in the plaintiff’s hands, and were not ready 
for transfer till some time after the Kith, and the transfer 
never W’as effected : it w'as held that this did not amount to a 
promise to pay on a day cei'tain. It was also decided in the 
same rase that an acceptance of the above offer, and a subse- 
quent letter concluding, ‘MVill you be good enough to inform 
us Avhat you now propose to do ; you are aware that we hold 
your undertaking,” did not amount to a demand in writing 
under the above section f if). X demand, however, will be a 
sufficient compliance with the statute, although it does nol 
follow its very w^ords, if it gives the defendant substantial 
notice that if he keeps the plaintiff’s money longer in his 
hands, he will be held liable for interest upon it, from the timr 
he is served with the demand till the time of payment of tin* 
jirincipal. Accordingly, wiiere the notice stated that the 
plaintiff would expect interest from a period considerably 
anterior to the date of his letter, it was held sufficient (z^). 
A claim on the writ for interest upon the amount claimed from 
the date of the writ till payment is not a good demand under 
the statute (:/'). 

Where the defendant is entitled to notice of action under 
any statute, it seems that the notice must contain a demand of 


(t') Hill V. South Stafordahirr Itti (\f ^ L. 11 IS Eq. 154 , 4li‘L. J. C’ii. 
550 ; Z. a .y D. Itj/. (\). V. S. E, Uy [1S1)2], 1 Cli. 120 ; 01 1.. J. Ch. 
204 ; [181)5] A. C. 421) ; ovia'iulmp: Duncomhc v Jinyhton Norfolk Hotel 
Co., L, K. 10 Q. 15. 871 , 44 L .). Q. B. 210. See jiiUgmeiit of Sir John 
Coleridge, 7 Moo. I. A. p. 278. 

(w) Ilarjfer v. Wilhamu, 4 Q. B. 211). 

^ (r) Ho watt V. Londenhovonyh, 8 K. & B. 807 ; affirmed in E.v. Cli. 4 
E. A; B. I ; 28 Ij. J. Q. B, 88. Sec as to demand of interest on iiotieC of 
a call to a contributory, E,v parte, Lmtott, li. IL 4 E(]. 181; Jiarnni's 
vane, L. R. :} Cli. 784. As to liability foi interest on ‘Calls after 
forfeiture of tlie shares, see Stoeke/i'n eane, L. R. 8 Oh. 412 ; 37 E. J. Ch. 
5, 230. 

(•<?) Ithymaeu Ha. Co^ y. Ithamnea Iron (\t , 25 B. 1). 1 40 ; 51) Jj. .). 

Q. B. 414. • . 
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virtue of 
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IS payable. 


Wrongful 
detention of 
debt. 


Disoretion of 
the jury. 


interest. But this defence can only be set up where the want 
of notice has been pleaded specially. And in such a case, if 
the action and all matters in difference have been referred to 
an arbitrator, he may give interest, whether it was demanded 
in the notice of action or not (y). 

Whei’e the statute speaks of money payable by virtue of a 
written instrument, it means a written instrument which sets 
forth an obligation to pay at a certain time. Tlierefore a mere 
letter of application for a loan until a day named, is not 
sufficient to satisfy the statute. Because the obligation to pay, 
if it ever arose at all, would arise not from the letter, but from 
it cou])led with what was done njion it (£•). 

In the absence of contract, interest cannot be i*ecovered eitlier 
at (jomnioii law or under the statute, unless there has bceh a 
V rongfiil detention of money Avhich ought to have been paid. 
Hence when an insurance company n'fused to pay the assignee 
< f a life policy upon mere proof of the death of the insiii’cd, 
without the consent of the legal personal representative of the 
deceased, and no such representative had been constituted, it 
was held that the non-payment upon this ground was not a 
default on the part of the company, and that interest upon the 
policy could not be awarded in respec'l of the period which had 
elapsed since the death (/(), 

Wherever interest is solely given by this statute, in a case 
which comes within its provisions, the jury are left entii'cly to 
their own discretion wdiether they will grant it or not, and 
wdierc they think fit to withhold it, the Court will not interfere. 
Therefore, where the agreement was to pay a debt by half- 
yearly instalments, on specified days, “ with interest for the 
same sums at the rate of 5/. per cent, per annum, to be 
reckoned from Jst October then next, until the day of pay- ^ 
merit thereof, such interest to be paid by equal lialf-yeaHy'^ 
])ayments ” ; it >vas decided that interest upon the arrears of 
interest could not be allowed at common law ; that it .might 
be given under the stat. ;> & 1 W. JA^. c*-. 42, s. 28, but that as 
the jury had refused to allow’^ it, the propriety of their decision 


(//) E(lwai'(U\. a. W, Ihf, Co, 11 (b B. ; 21 L "J. C. \\ 72. 

(») Taylor v. Jfolt. 8 H A: C. 402 : 84 1a .1. Kx. 1 . Merchant Shipping 
Co. Y.Armitaye, L. 11. 9 <). B. 90, 114 ; 48 L. J.»Q. B. 24. 

(<7) Webder v. Briftnh Enq)tre (\f., lo CUi. D. 1(>9 ; 49 L. J. (Jh. 709. 
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could not be (|iiGstioiicd {b). Nor can their decision be ques- 
tioned, though they give interest at 57. i)er cent, when this is 
higher than the current rate of interest at the time (r). 

Interest can only be given under this statute by the jury. 
Accordingly, where a plaintiff, after making a demand for the 
express purpose of obtaining interest, consented to a com])romise 
which deprived him of his right to go before a jury, without 
stipulating for interest, he was held to have lost his right to 
it id), 

III As to interest upon judgments, it was enacted by 1 & 2 
Viet. e. 110, s. 17, tliat every judgment debt should carry 
interest at the rate of \f. per cent, irom the time of entering 
up the judgment (^0* ’^^'he act c(]ually applied to all such 

judgments, whether against tlie defendant, for tlie subject- 
matter of the suit, or against the plaintiff for costs (/). l>y 
the new rules interest at 4/. per cent, both on the amount of 
the judgment and on the costs may be recovered from the tiim^ 
wlum the judgment w^as entered or made (//). 

On an appeal from the High (V)urt, interest for such time as 
t‘\ecution has been delayed before appeal will be allowed, unless 
the (’'ourt or a judge otherwise orders (//). 

In case of eijuitable claims, not expressly barred by the law' 
of limitation, Courts of equity will, in general, limit the arrears 
of interest awarded to the period fixed by statute, unless there 
are siHicial circumstances which entitle the olainiaiit to special 
consideration (/). * 

ly. AVIiere a person has h(;en turned out of possession of 
property, or compelled to pay a sum of money, hy decree of 
Court, the reversal of that decree enlilles him to be replaced 


(/>) \t1wood V. Tuif/or, I M. A. (i. 2711. Soe prr Hall, \ H. il. 
18 E(i. 1 70. 

(r) J/oiratt v. 7jn}4l Lo)t{h\'d)nroiigh, I E. !>. 1 
{di) Jicrt‘ni(fton a. Plulhp/>, I M, iX, W. 18. 

(e) 8o by Ordor 42. U. Ill 

(/') Pitcher V. Pnbrrlft^ 2 Howl. N. S a04 J\ri(fon v. Pc/ti/jtfihu/ii, 
17 1.. J. C\ 1\ 288. ' '• 

(</) (). 12, 11. 10,1111(1 Poniis, Ai>p(‘ii(lix H. Stv, as to oil .(k'hts 

proved in ClianilK‘r> in the Chancery Divimou, and on L(.vacies, 0 
RR. 02, (H 

(//”) (). 58, 1{. 10: and hco Lfmc 4* Yoikshtrc Jtg, Cc. y 

L. R. 7 H. L, 517 . 45 E .1 K\. 025. 

(0 Thomtson v. Ph,stfV(KKl, 2 App C.is. 215. 
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in the same position as if the proper decree had been passed at 
first. Therefore he has a right, not only to have all money 
paid by him under the eiToneons decree refunded, but also to 
have interest on such refund. But it is not the usage to allow 
interest on costs paid, and afterwards refunded, unless there 
has been an order of the Court, or an agreement of the parties, 
to that effect {h). 


(h) llajali Lclunuiid Singh v. Maharajah Luckmimn' Singh, Moo. 
hui. Ap. 490 ; Rodger v. Comptoir JT Excomptc de Pann, L. 11. I’. C. 

4fM) ; 40 L. J. r. C. 1 ; Forester v. Secretary of State for India, L. li. 
4 Ind. Ap. 137 ; Merchant. Ranking (\k v. Mand, L. K, 18 Eq. 659. The 
luie of interest allowed in this last case was 4 jier cent. : Karhenfs ease 
[I892J, .3 Ch. 17 ; 61 L. J. Oh. 741.. 



CHAPTER V. 

CONTRACTS OK SAliK. 

/. Contnifta for \alc of chftHrL i II, f hni rarfK for sale of land. 

1. Arfnma for prtrr of fjoodii /r- | 1. Action.^ for rrfoMl to ronunj. 

rrned. 2. Art tom for rrftf.sa7 to arcrpt 

2. Actmnx Jor not aau'ititnti tfoods. land. 

Aetton'i for twt orerptuttf dork Artionx on eorriwnt ior tdlr. 
or xhnrrx. Art tom on. corenant Jor tpurt 

Ad Urns for not drlttcr no f (jootU. enjoyment. 

Artionxfor not replornitj dorli. Atfton'i on roreimnt for forth et 

4. Arttonx on tour runty. uxxn ranee. 

Arttonx on rove aunt agotnA 
tnrnmhranee.'t. 

Art tons on rorenunt to renetr, 

Uj^‘J)ER the general head of contracts of sale may hi con- 
sidered several forms of action, the damages in wliicli an* 
governed by analogous principles. They arc not only the most 
ordinary, but the rules connected with them are the simplest, 
and thei’efore the most proper to commence with. 

Contracts of sale may givii rise to actions by the vendor 
against the vendee, or vice, versa : the vendor may sue the 
vendee for default in payment, or for a refusal to accept ; the 
vendee may sue the vendor for a refusal to deliver, or for a 
breach of warranty as to the quality of the article. Difterenccs 
will also arise according to the subject-matter of the contract, 
which may relate to chattels, su(;h as goods, shares, or stock, 
or to land. Each of these will reijuirc a separate examination. 

I, Sales of goods. 

1 . Where the vendee has actually received the goods, • of Daraages 
course the action can only be for the price. 1'his <<*ase pre- 
sents no difficulty : the price is generally ascertained by the rco ived. 
contract, or is settled by the jury at the fair value of the 
article. Claims for mterest will be regulated by the principles 
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laid down in tho preceding chapter (^«). On the other hand^ 
the defendant may allege that the article is inferior to that for 
which he had bargained, and may claim a reduc^tion of damages 
on that account. The principles upon this point have also been 
discussed at sufficient length in a previous part of this work {h). 

Even where no delivery to the defendant has been, or can 
be made, as, for instance, where the sale was of a specifii^ 
(juantity of butter, which was lost by shipwreck, the plaintiff 
may recover the full price in an ac^tion for goods bargained and 
sold, if the property has passed to the defendant (c). Where 
goods are sold, to be paid for by a bill, which is not given,, 
assumpsit for goods sold and delivered cannot be maintained 
i»efore the time at which the bill, if given, would have fallen 
due. But the ])laintiff may sue at once for the breach of the 
special agreement (d) ; and will recover the whole amount of the 
]>ill(e). It bus been suggcstcnl in xVmerica, that there ought 
to be a rebate of interest in iwoportion to the stipulated period 
C‘f credit (/). 

2. The defendant may refuse to accept the goods. In this 
case, if the property has passed to him, the vendor may at 
his option consider the contrac^t of sale as still unbroken, and 
recover their entire price in an action for goods bargained and 
sold, even though they have not been delivered (r/). He may, 
on the other hand, after the time for acc^eptauce lias expired, 
or any other essential c;ondition has been broken, sue for 
breach of the contract, even after he has resold the goods (A). 
In the latter case, the measure of damages is the difference 
between the contract price and the market pricjc at the time 
when the contract ought to have been completed (/), for t^ie 


(</) Aufpj pp. Dll ct xeq. 

(fj) Ante, p. 119. 

{y) Alcscafider \\ (hii'dner, 1 Iliiigh. K. C. <171. 

Xd) Miimin v. Price, 1 East, 1 17, 

le) Ihitcki nson v. Jteid, 3 Camp. 329. 

(/) Hanna v. Mills, 21 Wend. 90. 

(V/) Graham v. Jacltson, 14 East, 19<S. S^le of Goods Act, 1893 
(5(> & 67 Viet. c. 71), 8. 49. 

(//) Maclean v. Ihimu 4 Rmgli. 722. It was decided by Lord Ellen- 
borough that an aetion for goods bargaine<l and sold would be maintain- 
able, even after a resale by the plaintiff : Mertem v. Adcock, 4 Esp. 261, 
but this ease, after being several times doubted, lias been overrulcil l 
Lamond v. Parall, 9 Q. D. 1030 Hale of (Jood^Aet, 1893, s. 60. 

(/) Moorman v. uVaidt, 9 R. & C, 1 16. 
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seller may take liis ^oods into the market and obtain the 
current price for them {Jc), For instance, a contract was 
made early in January, to supply a quantity of corn '‘to 
be delivered at Bii’iningham as soon as vessels could be 
obtained,” and on the 20th January defendant gave notice to 
the plaintiff that he would not accept it if delivered ; it was 
at that time on its way to B., and on its arrival there the 
defendant was required to accept it, and refused, upon which the 
action was bi’oiight ; the question was, whether the damages 
should be calculated according to the market price on the 
26th January, when tlie notice was given, or the price on the 
last day when the contract (tould have been completed, viz., 
when the wheat was tendered for acceptan(ie. The latter was 
held to be the proper rule, liord Abiiiger, C.B., said : “The 
proper period at which to calculate the damages was when the 
defendant ought to have received the goods. The original 
contract was in no way modified by the notice, and the plaintiffs 
were not bound then to sell in order to reduce the damages.” 
And Parke, B., said : “The notice amounts to notliing until the 
time when the buyer ought to receive the goods, unless tlie 
seller acts on it in the meantime, and rescinds the contract ” 

In the same case Parke, B., stated in his o])inion that no action 
would have Iain for breach of (jontract upon the mere receipt of 
the notice, but that the plaintiff was bound to wait until the 
time arrived for the delivery of the wheat, to see wliether the 
defendaut would then rec^eive it. This position, however, has 
been denied by the Queen’s Bench, and they have laid it down, 
that where a refusal to perform a contract can be proved by 
evidence, wdiich shows that the party has utterly renounced the 
contract, or has put it out of his own power to perform it, 
the injured party may at his option sue at once, or wait fill the 
time when the act was to be doneO//). A similar decision 

(A) 2*et Our., Harrow v. ArmmI, 8 Q. U, Jit [). (UO, in Ex. C’h. 8ale 
of Goods Act, 18118, s, oO. 

G) PhilpotU V. Hram, 5 M. A VV. 175. 

(lit) Hochatrr v. De Latour, 2 E, A li 078 . 22 L. J. Q. JJ. 405 ; 

Profit V. L. R. 7 Ex, 11 1 ; 41 L. d Ex. 78 m Ex. Ch. : v. 

Thmnpmt, L. R. 7 Q. R. 578 ; 41 L. J. Q. B. 248. The refusal to perform 

the contract must be distinct and uncpialilictl, and miust be acted upon 
■as a breach by the person cvititled to insist upon perfonnance ; 2 Smith’s 
L. C. 33, 10th ed. : Jind v. 4 E. & B. t»7U ; 25 L. J. Q. B. 49 ; 

26 L. J. Q. B. 3 : Arenj v. Howden, 5 K. A B. 714 ; 6 E. & B. 963 ; 25 

M.D. • N 
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was given in a previous case, the facts of which were as follows : 
The plaintiffs entered into a contract to supply a railway com- 
pany with tons of Cast-iron chairs, to be supplied from 

time to time, and paid for on delivery. They received and 
paid for a certain portion. Others were received at periods 
later than those speoilied at the request of the company’s agent, 
and finally the plaintiffs were directed not to supply any more, 
as the defendants had no occasion ior them, and would not 
accept or pay for them. A large (piantity of the chairs were 
in consequence never manufactured or tendered ; the declara- 
tion stated willingness to perform the contract, but that the 
defendants refused to accept the residue of the chairs, and 
discharged and presented the ])laintiffs from supplying them. 
It appeared that the plaintiffs had, for tlie purpose of fulfilling 
their contract, entered into arrangements with iron founders 
for the supply of iron, and enlarged their own foundry. They 
had also made a sub-contract for the supply of a certain numl)er 
of chairs, which they had to pay £500 to get rid of. The 
judge told the jury, the plaint! tts should be ])ut into the same 
position as they would have been if they had been permitted 
to complete the contract. The jury gave 1,800/. damages. It 
was held, that where in the case of an executory contract the 
purchaser gives notice not to manufacture any more of the 
goods, as he will not accept or pay for them, the vendor, having 
been desirous and able to fulfil the contract, may sue at once 
without manufacturing or tendering the rest. Also that the 
damages were not excessive, as the jury were justified in taking 
into their calculation all the chairs which remained to be 
delivered, and which the defendants refused to accept (»). 
Of course where there is no diflerence lietween the contract 
and market price, or where the differeuije is in favour qJ the 
plaintiff, damages can only be nominal (o). 


L. J, Q. 1?. 4‘,) ; 2(> J. L. Q. H. By. Co. vfXiviiw, 11 

C. n. N. S. ir>2 ; m c. U. N. S. 825 ; 81 L. J. C. P. 81, 281 : Baiiholoinma 
V. JSIarhwirk, 15 C. U. N. S. 711 ; 88 L. J. C. P. 145- JnchhaU v. 
Wentern iXedgharry Coffev Co., 17 C. 15. N. S. 788 ; 84 L. J. C. P. 16 ; 
Manterton. v. Mayor of Brooklyn, 7 Hill, 62 (Am.) : Mrrury Steel and 
Iron Co. V. Naylor, 9 App. Ca.'434, p. 442 ; 58 L. J. Q. 15. 497. 

(/O CoH V. Amheryate By. Co., 17 Q. 15. 127 . 20 L. J. Q. B. 460. 
io') Valpy V. Oakiey, 16 Q. 15. 941 ; 20 L. J. Q. B. 880 ; Griffith v. 
Perry, 1 E. & E. 680 ; 28 L. J. Q. 15. 204. And see per Martin, B., Prehn 
T. Royal Bank of Liverpool, L. 11. 5 Ex. at p. 99 ; 39 L. J, Ex. at p, 46 
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Even when the plaintiff has exercised his option of treating 
the contract rescinded before the time for its completion has 
elapsed, and has commenced his Efiction before that time, the 
damages will still be calculated with reference to the date at 
which it should have been carried out. In other words, the 
contract will be treated as rescinded for the purpose of suing 
upon ii, and as existing for the purpose of calculating the 
damages. The law^ w-as laid down as follow^s by Cockburn, C.J., 
in Frost v. Kni(jhi{p ) : — “ The promisee, if he jdeases, may treat 
the notice of intention as inoperative, and await the time when 
the contract is to be executed, and then hold the other party 
responsible for all the consequences of non-performance ; but 
in that case he kec])s the contract alive for the benefit of the 
other party as well as liis owm : he remains subject to all his own 
obligations and liabilities under it, and enables tbe other party 
not only to complete tlic contract, if so advised, notwithstanding 
his previous repudiation of it, but also to take advantage of any 
supervening circumstance which would justify him in declining 
to complete it. On tlie other hand, the promisee may, if he 
thinks jirojier, treat the repudiation of the other party as a 
wrongful putting an end to the contract, and may at once 
bring his action as on a breach of it ; and in such action ho 
will be entitled to such damages as w'ould have arisen from the 
non-performance of the contract at the appointed time, subjects 
however, to abatement in respect of any circumstances which 
may have afforded him the means of mitigating Iiis loss.” “ It 
is obvious that such a (course must lead to the convenience of 
both parties ; and though w'e should be unwilling to found our 
opinion on grounds of convenience alone, yet the latter tend 
strongly to support the view that such an action ought to be 
admitted and upheld. By acting on such a notice of the inten- 
tion of the promisor, and taking timely measures, the promisee 
may in many cases avert, or at all events materially lessen, 
the injurious effects which would otherwise flow from the 
non-fulfilment ; and, in assessing the damages for breach oi 
performance, a jury will of course take into account whatever 
the plaintiff has done, or has had the means of doing, afid, as a 
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prudent man, ou^ht in reason to have done, whereby his loss 
has been, or would have been, diminished.” 

Where the trial takes plabe after the contract has thus been 
rescinded, but before the time for performance has arrived, 
there may be a good deal of difficulty in exercising that pro- 
phetic judgment which will enable the proper measurement of 
damages to be assessed. This difficulty, however, is not greater 
than that of estimating the value of a debt payable on a con- 
tingency under the bankrupt law, and the Coints have always 
held that the difficulty of estimating damages is no reason for 
refusing to fix them. A greater doubt may arise where the 
jury are called on to reduce the damages by reference to what 
the plaintiff might, or ought to have done, to diminish his own 
loss. Where he has actually made a new arrangement which 
defines what he has lost, that measure will of course be adopted 
where he has acted in a reasonable manner. A servant who 
accepts another situation, a merchant who purchases other 
goods, a shipowner who takes other ireight, after breach, but 
before the time for peribrmauce, thereby diminishes the loss 
which he would have incurred by simply doing nothing. He 
at all events cannot claim more than the difference between 
the two contracts, and the defendant is not likely to offer less. 
But is the plaintiff bound, as a matter of law, to. do anything ? 
In an action for breach of contract to supply cargo, Martin, B., 
said, “ It would be doubtful whether a party who breaks a con- 
tract has a right to say to a party with whom he breaks it, ‘ T 
will not pay you the damages arising from my breach of con- 
tract, because you ought to have done something else for the 
purpose of relieving me of it.’ I am not satisfied that the person 
who breaks a contract has a right to insist on that at all. But 
if the ship had earned anything, the defendant would be entitled 
to a deduction in respect of that. 1 am not prepared to say 
that the person with whom the contract is broken is bound to 
go and look for employment for his ship, when the freight has 
been lost by reason of that breach of contract. It seems to 
me that matter ought to be dismissed entirely from considera- 
tion ” (q). In Brown v. Muller^ which was decided very shortly 
% 

{jf) Smith V. Mapurf\ 27 L. J Ex. 465 at p. 472 ; Z H. & N. 654 at 
p. 667 ; contra^ per Parke, B., Harriet v. 1 U. & K. 686. 
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after Frost v. Knight, it was suggested that a plaintiff who 
treated a contract for the supply of goods as broken, was bound 
to go at once into the market and make a new forward contract, 
and, therefore, that his damages should be assessed according 
to the prices ruling at the day of ])reach. But the Court 
denied that the plaintiff was under any such obligation. 
Kelly, O.B., pointed out that the defendant might fairly say 
that th(.' plaintiff had no right to enter into a speculative con- 
tract, and might insist that he was not called upon to pay a 
greater difference than would have existed had the plaintiff* 
held hU hand. Or, again, the plaintiff might lose by the insol- 
vency of his new contractor, for which he would have no remedy 
against the defendant (r). The same view was taken in the 
later case of Iloper v. Johnson, though the judges seem to have 
thought that perhaps it might have been open to the defendant 
to give affirmative evidence, which he had not done, that the 
plaintiff ought to have gone, or could have gone, into the 
market, so as to obtain a better contract than was procurable 
at the time originally fixed for the performance (s). In a case 
of breach of contract to supply cargo, it appeared that the 
freighters offered the captain his choice of three other ports, 
they guaranteeing him a good cargo, and all extra charges. 
The captain refused to go anywhere else, but w'aited at the 
contract port till the proper time had elapsed, and then sued 
for full damages, which amounted to 2 , 750 /. The judge 
told the jury that the captain was bound to do what was 
reasonable under the circumstances, and that they were at 
liberty to reduce the damages if they thought that he had 
acted unreasonably. They gave a verdict for 500 /., and the 
Court sustained it, being of opinion that the direction was 
right (/). This, no doubt, was the sort of case in which the 
plaintiff ought to have done something for the benefit of both 
parties. 

In the absence of any express stipulation, it is the duty of 
the buyer to carry away the goods bought within a reasonable 
time (w), and if he neglects to do so, the seller may charge him 
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(r) L. K. 7 Ex. 319 at p. 322 ; 41 L. J. Ex. 214 at p. 216. 
(») L. 11. 8 0. I>. 167 ; 42 E. J. C. 1*. 65. 

(t) Wilnm V. Iliclu, 26 L. J. Ex. 212. 

(w) Bale of Uoods Act, f893, s. 29. , 



182 


REFUSAL TO ACCEPT STOCK OR SHARES. 


• Damages for 
refusal to 
accept 
or shares. 


Time of 
breach a 
question for 
the jury. 


Contracts for 
shares not m 
existence, 


how to be 
const rued. 


warehouse room, or bring an action for not removing them 
should he be prejudiced by the delay, liut he is not entitled ' 
to sell them(2’). 

Exactly the same rule prevails where the contract is for 
the purchase of stock or shares (./■). In one case (y), it seems 
to have been thought, that in an action for not accepting shares 
the difference between the contract price, and that on the day ' 
when they were resold by the plaintiff, if at a reasonable time 
after the repudiation of the contract, and not that on the day 
of the breach, was to be the measure of damages. But it has 
been decided by a later case {z)y that as there is no obligation 
on the part of the vendor to sell at all, so if he refrain from 
selling at the time of the breach, he takes upon himself all 
risk arising from further depreciation. When there have been 
several refusals to accept, and negotiations on the subject ^ire 
still kept up, it will be for the jury to decide on what day tlie 
contract was finally repudiated (r/). 

Where the contract is for the delivery of scrip shares which 
are not in existence and known not to )>e so, this limits the 
time for performing the contract to the first day on which the 
thing contracted for is in esse. Till that day arrives neither 
party can rescind it without the assent of the other. There- 
fore if the vendee repudiate the contract before the issuing of 
the scrip, &c,, the vendor may still tender it omthe first day it 
is issued, and damages will be computed from that time and 
not from the date of the first refusal to accept (^). But a 
contract or order for shares must be understood to be a con- 
tract for whatever is understood by that word, in reference to 
the particular thing bargained for(c). Therefore where the 

(t') Oreavu v. AMin, 3 Camp. 420. 

(a?) See as to the vendor s right to an indemnity, if by the buyer’s 
default his name i-emams on the register of shareholders, and he 
obliged to pay subsequent calls, Walked v. Jiartlctt, 18 C3. B. 845 ; 25 
L. J. 0. P- 203 : GriAxell v. BrinUmc^ L. li. 3 C. P. 112 , 37 L. J. C. P, 
89 ; L. R. 4 C. P. 30 ; 38 L J. C. P 10 . Cola v. Jindowt\ L. li. 4 Ch. 3 ; 
38 L. J. Ch. 81 ; MaHcd v. Pattw^ L. Ji. 4 Ex. 203 ; 38 L. 3. Ex. 129 ; 
affirmed, L. R. 0 Ex. 132 , 40 L. J. Ex. 57 ; Dads v. Haycock^ L. R. 4 Ex. 
373 ; 38 L. J. Ex. 155. 

(y) Stcioart v. Cavfy, 3 M. & W. 160. 

(c) Pott V. Flather, 5 Rail. Ca. 85 ; 10 I.. J. Q. B. 366, S. C. 

(a) Darned v. Hamilton, 2 Kail. Ca. 024 : Ogle, v. Dari Vane, post, 

p. 186. 

(J) Pott V, Flather, uhi sup. 

(c) Mitchell V. Newhall, 15 M. & W, 308 : Laniert v. Heath, ih. 486. 
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defendant conti’acted to sell the plain tift' sliares in a projected 
railway, there being: at the tiine neither scrip nor shares in 
existence, but he being ])osse8sed of a letter of allotment entitling 
him to be a shareholder: on the 12th August he refused to 
perform his contract, and in October the scrip was issued ; it 
was held that as lie might ha\e performed his contract by 
handing- over the letter of allotment, the contract was broken 
in August, and tliat the damages must be cahnilated from that 
day, and not from tlic time in October when the scrip was 
issued ( (J), 

Of course the purcliaser may bind himself absolutely to pay 
for the chattel contrarded for. whether he accepts it or not. 
Defendants agreed to buy iron from the plaintiffs, promising 
to pay for it on the JiOth of April, if the delivery was not 
required beforti that day. lii an action for breach of this 
cbh tract, it was held Unit the jury should give the full price 
of tlie iron, tliough no specific iron had lieen aiipropriated by 
the plaintiffs (c). 

JL Where the action is by the vendee against the vendor 
for not delivering goods, and no payment has been made, the 
rule as to damages is the same as in the case last discussed. 

Their measure is Uie difibi'ence between the contract price 
and that which goods of a similar description and quality bore 
at the time wdien they ought to liave been delivered (/). 
Because the plaintiff has the money in his possession, and might 
have purchased other goods of a like quality the very day after 
the contract was broken (//). Therefore a buyer (uinnot recover 
the loss of profit which he would liave made by carrying out 
a contract for resale at a higher price, made in the interval 
between the first contract and the time for delivering (/t). 
The same doctrine prevails in cases where the conLi*act is to 

(d) Tempest v. Kilner^ a C. 11. 2-111. 

OO JJuiilop V. (Urote, 2 C). & K. 158. 

(/) Sale* of Hoods Act, 18118, s 51. 

((T/) Ganiisfomi v. (\irroll, 2 11. A. (I 021 : per (U/r , Jiarrom v, Arnaud, 
S Q. R. (JOU . PrtrrjsOfi v. 18 i). R. 853 : Ihinlttrli (AtUtern v. Jjcvcry 

9 Ch. 1). 20. Ill one case an attempt was made to obtain laigcr damages 
than according to this rule, showing that pait of the eoutiact price 
was given in coijsulcratioii of speedy delivery, the coiitractjnicc being 
by so much higher than the market puce, but the evidence was ivjceted, 
against the opinion, however, of Martin, R. ; hrady v. Oastle}\ 8 11. & C. 
112 ; 88 L. J. Ex. 800. As to shares, see PturelL v. Temtp, IS (\ R. 88t>. 

(/<) miltaniff V. JfeymUdif, 0 R. A S. 495 , 81 J-i. J. Q. R. 221. 
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be performed on a certain day, and before that time the 
vendor declines to carry it out. The defendant had agreed to 
supply the plaintiff with a certain quantity of tallow, to be 
delivered all in December, at €55. per cwt. On October 1st, 
when tallow was 71s. per cwt., the defendant apprised the 
plaintiff* that the goods were sold to another, and that he 
w'ould not execute the contmet. On the :>lst December the 
price of tallow w’as 81s. per cwt. ft was held that the damages 
should be regulated by the price on the olst December. The 
Court said, that the contract, being mutually made, could only 
be dissolved by the consent of both parties. The defendant 
had all the month of December to deliver the tallow in, and 
the plaintiff was bound to receive it until after the JlJst. It 
was said that the plaintiff might have bought other tallow in 
the market : the answer is, lie was not bound to do so ; but 
further, the defendant might have bouglit other tallow in the 
market on the ist October, or any other subsequent day, and 
have delivered it if he would (/ ). 

In this case it will be observed, the plaintiff was not bound 
to ti’eat the contract as broken at all till the illst December, 
and therefore the entire damage was to be calculated from that 
date. But where the contract is to deliver goods at certain 
specified periods, in specified quantities, this is, in fact, a set 
of distinct contracts : and as each period arrives, if no delivery 
or only a partial delivery takes place, the damages will be the 
difference between the contract price and tlie market price on 
that day, of the quantity which ought to have been then 
supplied. And even if the defendant absolutely repudiates his 
contract at any period previous to the final date specified, and 
the plaintiff elects to treat the contract as then at an end, yet, 
in considering the question of damages, they will still be 
estimated with reference to the times at which the contract* 
ought to have been ixjrformed (j). 

An intermediate case arose under the following circum- 
stances : — The defendants made a contract with the illaintiflf 


(i) Letfili V. Patt raon. S Taunt. .’>40 . afliniicd v. JCcam. 

5 M. A; W\ 47(1. 

(,/) Joalinfj V. Jrctnf\ G H. A N. 512; liO L. J. Kx. 78: v. 

Muller, L. K. 7 Kx. :nt) ; 41 L. J. Ex. 214 : liopcr v. Joinmn, L. 11. H 
C. P. 1G7 ; 42 L. J. C. P. G.^i. See antr, p. 181. » 
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in these terms, ‘‘Sold to the plaintiff 5,000 tons of iron rails at 
11/. Os. per ton, delivered f. o. b. at Newport, the delivery to 
commence by the 15th of January, and to be completed by the 
15th of May. In the event of the defendants exceeding the 
time of delivery they shall pay by way of fine 7s. 6d per ton 
per \Neek.” The defendants made default in the delivery, 
which took pla(*e in May, June, July, August, and September, 
in which latter month it was completed. The question arose 
as to the mode of assessing damages. The Court expressed the 
difficulty they should have had in interpreting the contract if 
it had not been for the final clause. Without it, they seemed 
to think, that though no specified times were fixed, it would 
have been necessary to hold that rateable or reasonable (quan- 
tities would have been deliverable at rateable or reasouablt‘ 
periods between 15th January and 15th May. Hut with th(‘ 
final clause they held the meaning to be, that the fine was 
intended to cover all damages arising from delay, and that it 
must be counted from the 15th May (Z"). 

In all these cases there W’as a stated time fixed for thi* 
completion of the contract. Where there is no time fixed, 
damages will ])e cahmlated from the ])eriod at which th(‘ 
defendant refuses to i)erform it (/). Such a refusal leaves no 
further /orus pcvnUetitm to himself, and of course the plaintiff 
cannot treat the agreemenr as any longer subsisting. There- 
fore where in such a case the defendant sold the goods to a 
third party, the measure of damages was ludd to be the differ- 
ence between tlie contract ])ricc and the price at which they 
were sold (w?). And in a similar case, where the qilamtifl* wTote, 
“ I beg to give you notice, that I am prepared to take up the 
fifty new Bradfords I jmrehased of you on the :ird of February 
last ; and if those scrips are not delivered to me on or before 
the 10th inst., I shall buy them in against you, and debit you 
wdth the difference ” ; Held, that as the plaintiff had given the 
defendant till the loth to deliver the shares, he w^as not (uititled 
to calculate the damages with regard to any amount the shares 
might have sold for subsequently to the 10th {n). 

(h) lierghenn v. BlaenaiunilroK ('W., L. it. 10 Q. B. aii) ; 44 Lt J. Q. R. 02. 

(O Sale of Goods Act, 1893, s. 51. 

(.»0 Greiices v. A»hUn^ 3 Oamj). 42(». 

(n) Shaw V. Holland^ 15 M. A W. 130. Sec* Cochcrell v. Van Bicmcnn 
Land Co., 18 C. B. 484. * 
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Where the time for performing a contract of sale has been 
postponed, at the request either of Tender or purchaser, and 
the contract is ultimately broken, this lias the effect of deferring 
the period at which the breach takes place, and therefore alters 
the date with reference to which the damages are to be calcu- 
lated. The old contract continues, but the date of the breach 
is shitted. The damages for non-delivery or non-acceptance of 
the goods will be calculated at the market price of su(‘h goods 
on the last day to which the contract was extended if a date 
was fixed, or at the date when the plaintiff refused to grant 
further indulgence, or at a reasonable period after his last 
grant of an indulgence (<?). Where the delivery is to be by 
instalments, ditticulty may occur upon such postponement, 
unless provision is made to determine whether the instalments 
are to continue or to accumulate. Tye)^ v. EosedaU and 
FerryhiU Co, {p) was an instance of tins natuie There the 
defendants contrketed to sell the plaintiffs 2,000 tons of iron, 
in monthly quantities of 106^ tons, over 1871, or sooner if 
required. The plaintifis at various periods between »January 
ind December, 1871, requested the defendants to foibear iroin 
delivering the entire quantity contracted for. In December, 
1871, they required deliveiy of the whole undelivered balance 
rf the 2,000 tons. The defendariks refused to deliver any more 
than their monthly quantity due in December. In the original 
Court, Martin, B., held, in opposition to the majority, that the 
Bontmet still continued, and that the plaintiff was entitled 
bo damages calculated upon the market pi ice of the whole 
undelivered portion of the 2,000 tons in December. On appeal 
the Court held that the contract continued. Cockburn, C.J., 


(0) Ogle V. Earl D, R 2 Q. B. 27r> ; 36 L. J. Q. B. 175 ; aflimicd 
L. B. 3 Q. B. 272 ; «Sr l®, B. Tfl :Miehma^v,irayneH, L K. 10 
&28 ; 44 lu J. C. P, 0Me Eimwe Curporathm^ 

14 Times L. E. 15 : tu E* 55. See LlangawdH 

Tin Elate Cht.^ Ii. B. 15*^^ distinction between an 

elimticgt o£ the axxilageme^t as to the mode of 

ft, v - t D. 220: J. C. ?. 695. 

iff) L. E. 3 Ex. 305 ; 10 Shu W # iMh. J** Sx. IM, Where a contract 
is td he performed by instatoeats, mA either pmly has committed a 
breach of contract as respects Otie instaittient, a qtmstlon anses as to his 
xi]^ toaue for damsM for brea^ oi eontraot in tes|>eoto£ a subsequent 
mstsliaent; as to which, see 3 Q. B. 14 ; 42 

d. Q. B, 23: mtneh v. MnlUr,7fi. B. B, 92; 50 U J. Q. B. 529: 
Mmey Steel Co. v. EayUrr, 9 Q. B. XX 648; 51 L, J, Q. B. 576; affd. 
i App. Oa. 434 ? 52 J. Q. B. 497, 
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<3onfiidered that the defendants were only bound to continue 
their monthly instalments till the whole delivery was made. 

Blackburn, J., was in doubt whether they were bound to deliver 
the whole balance in December, or were entitled to deliver 
by monthly instalments, or to demand a reasonable time for 
delivery. It was not necessary to decide the point, as the 
defendants in any view were liable, as they had treated the 
contract as at an end. Nor was it necessary to decide whether 
the damages should he assessed ac(‘/Ording to the price at 
December, or at the subsequent monthly periods. The former 
period was (.hat which the plaintiff had fixed, and it happened 
to be advantageous to the defendants. 

In all the above cases it has becm assumed that; the goods Where pooUs 

were such as could be provided at once in the open market ; a><‘«otpro- 
1 <..••’111 1 1 1 • '‘wrabk* in 

tlierefore it is said that damages are to be assessed at then; market. 

market value at the time of the breach. Often, however, the 

subject-matter of the contract is not procurable at all in the 

market, or not at or about the time of bn^ach. In such a 

<!ase the principle upon wdiich damages are to )>e assessed is 

exactly the same. They are to be taken at tlu‘ value of the 

article at the time of brejich. But the mode of estimating 

this value is difiei’ent, for there is no market price which can 

be quoted. Hence cases of this sort appear to be complicated 

by varying elements, which are really only different tests for 

answering the question, What >vas the article worth at the time ? 

This principle was illustrated by the case of /lorries v. i.ob 9 of profit 
Hutchinson {q). There the defendant had contracted to deliver 
caustic soda to the plaintiff for shipment from Hull, delivery 
to be made in June, July, and August. The plaintiff had 
contracted to sell this soda to a merchant in Russia, of course 
at an advanced price. Pdrt was never deliveicd at all ; 
not till SeptemW and October ; there was no market for 
caustic soda ; the plaintiff whdly lost his profit on the resale 
of the portion that was never delivered ; and, in consequence 
of the advanced season, he had to pay additionid freight and 
insurance on the part that w*as delivered late. It was admitted 
that the defendant was liable for the loss of profit on the 
undelivered portion of the soda, and it was * held that 


(if) B. N. K 4^ 5 34 L. J. C. P. 16$. 



188 


BEFUSAL TO dAliVEB GOODS. 


Additional 
expenses 
caused by 
breach of 
contract. 


the additional freight and insurance were also recoverable, 
Willes, J., said, We must see what was the difference between 
the value of the soda when it was to have been delivered, and 
when it was, in fact, delivered. Now, if the soda had been 
delivered at the time contracted for, it might have been easily 
transferred to Russia ; when it was delivered, it was also capable 
of being transferred to Russia, but at a greater cost for freight 
and insurance ; therefore, as a mere question of what was the 
difference in value of the soda when delivered, and when con- 
tracted to be delivered, the difference between what would have 
to be paid for freight and insurance at these periods constitutes 
tlie measure of damages.” 

It is obvious that the liability to the profit upon the resale 
was determined by exactly the same consideration. The value 

the plaintiff of that portion wdiich w'as never delivered, was 
the price which he would have got for it in Russia, minus the 
cost of getting it there. On the other hand, the plaintiff 
claimed to recover as further damages the amount which his 
Vfjiidee in Russia had recovered from him for non-delivery of 
part. This he was held not entitled to recover. And clearly 
so ; because that amount did not enter into the value of the 
article at the time of breach, but was an ulterior and remote 
consequence arising from events subsequent to the breach, for 
which the defendant had not contracted to be liable.- 

A later case was governed by the same principle. The 
defendant contracted to supply the plaintiff* wnth 2,000 pieces 
of grey shirting for shipment on the 20th of October. Before 
the time for delivery he informed the plaintiff that he w^ould 
be unable to complete his contract. Shirtings of this kind 
were only procurable by a previous order to the manufacturer, 
but the plaintiff procured others of the nearest possible ({uality 
at a higher price. These he shipped to his vendee, but at the 
same price for which he had originally contracted. It was held 
that he was entitled to recover the difference between what he 
had agreed to pay, and what he was compelled to pay. The 
value of the goods contracted to be supplied by the defendant, 
at the time of his breach of contract, was thp price the plaintiff 
had to give for the substituted article. And Blackburn, J., 
likened it to the case of a carrier who fails to carry a passenger 
to a given place, in which case the passenger is entitled to take 
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the best substitute in the shape of a conveyance he can "ct, no 
matter that it costs much more than the fare {r). 

Where there has been a failure to deliver goods which are Loss of profits 
not procurable in tbe market, and they have been resold by 
the purchaser previous to brea(;h of contract, it often seems as 
if the question of liability to pay for profits, which has already 
been discussed, would arise for decision. In reality, however, 
the lesale is an immaterial circumstance, except so far as it 
may go to prove what the real value was at tlie time of breach. 

Wheie the resale took ])la(;e in the ordinary course of com- 
merce, it w’ould be reasonable to accept it as a test of the then 
value of tbe article. But where it was a spec.ial transac- 
tion, in which a special price was given, in consequen(!e 
of the peculiar exigencies of the purchaser, no such inference 
could be drawn (.s). Therefore notice of the resale would in 
the former case be unnecessary, m the bitter probably be 
useless. 

Jn the above cases tbe article to be supplied was intended 
for sale, and damages were estimated according to its selling uso. 
value. Wlien an artiebi is purchased not for sale but for use, 
damages will also b(‘. assessed with reference to its value to the 
purchaser. Bu tits val ue will be dotermnied by other coiisidei a - 
tioiis, that is to say, by the use for which it was intended, tlie 
loss which followed from its not being sup])lied, and the profit 
which would have been made out of it, if it bad been delivered 
in time. These Considerations again A\iII be affected by the 
further questions, whether tin*, use for whi(‘li it \\as iuteiided, 
and the loss or profit chinned for, were mistoiiiary and usual, 
or special and singular (/). In the latter case will arise the 
further questions as to in^tice and contract, which have been 

already discussed (/O- 

A contract to lend money, or to do any other act which is 1 “nu ol 

1 oncy. 


to Jhnilcv.LnldclL 1. It. lU Q D 2(;r» , M L. J. Q U lO.V 
(0 Frauro v. (rdinlrf, J^. H 0 Q. !». Itli) . to L J Q. B. 121 • 
/rodtvin V. FruiLCix, L. B. n C 1\ 2i).-> //ot»r v JJulldtfd Uy Vo., L. 11 
7 0. P. r>8:i ; adiimod J. K S i,!. V. KU, anfr. }>. 20 Tho/ v J/ondarnon, 8 
<^. B. 1). 457. • * • 

(0 Porimin v. Muldlcton. p. 25 Smeed v. Foorfi, autt\ ]>. 25 • 

Gee V. Lanoanhirr y yorkafun' Uy. ('o, mife, p 2l> (hry v. 'Ihfimrx 
Iron \Vorh,H (\k, ante, p. 27* Flctf '/ier \. Tayleur, a ntc, p 15 Jluhw \. 
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equivalent to an advance of money, such as payment of the 
instalments due on debentures allotted to the defendant, is 
governed by the same considerations. The damages for breach 
of contract are measured by the loss actually suffered by the 
plaintiff, not by the amount agreed to be paid by the defendant. 
Othenvise the decree would be practically one for specific 
performance of an undertaking to lend money (/•)• 

Where there has been a contract to deliver fully paid-up 
shares, the damages will be the market value of the shares at 
the time at which they ought to have been delivered. Where 
unpaid shares were handed over in place of fully paid-up, the 
damages would be the amount remaining unpaid, and for 
V hich the recipient would therefore be liable {w). 

In the cases above discussed, no payment has been made 
for the goods, and on this ground they were distinguished 
from actions for not replacing stock, because in that case, the 
borrower holds in his hands the money of the lender, and 
thereby prevents him from using it altogether (.r). Accord- 
ingly, where there has lieen a loan of sti»ck, and a breach of 
the agreement to replace it, the measure of damages is held to 
be the whole value of the stock lent, taken at such a rate as 
will indemnify the plaintiff. Therefore, where the stock has 
risen since the time appointed for the transfer, it will be taken 
at its price on or before the day of trial (//). And it is no 
answer to say that the defendant may be prejudiced by the 
plaintiff’’s delaying to bring the action ; for it is his own fault 
that he does not perform his engagement at the time ; or he 
may replace it at any time afterwards, so as to avail himself of 
arising market (5:). In one case, where it had fallen, it was 
estimated at its jwice on the day it ought to have been 

(r) Wnffon Co. v. Went, [1892] 1 Ch. 271, p. 277 ; 61 L. J.Ch. 

244 : tSu7(th Africa ft TcrritoricH v. Wallthfiiott^ [1897] 1 Q. 11. 692; afEd. 
[1898] A. (\ 309 : 67 L. J. Q. R. 470. 

Mttdiimftt (Hatw. 14 Ch. I). 631 ; 49 L. J. (9i. 4r)2 EA''^purtr 
Appletjard^ 18 Cli. D. 587 : 50 L. J. Ch. 5.'i4, See also 11 thon v. Lottdon 
Glohe JPtnance Corporation. 11 Times L. U. 15. 

(./•) Per Otir.^ (jlainuford v. Carroll^ 2 R. & C. at p. 625. 

(//) Downrn v. Jiach, 1 Staik. 318: UurrtHon JfarriKon^ 1 & P. 

412 : Shepherd v. Johnmn. 2 East, 211 : Owen v. Itonih^ j4 C. R. 327 : 23 
L. J. (k P. 105. Ill the last ease the rule stated in tlic text was laid 
down as the mvaiiahle one, wolhout any reference to a rise 01 fall in the 
price. •' 

(r) Pei‘ Grose, J., 2 East, 212. 
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replaced (a) ; and in another case, where no day was named 

for its replacement, and it had fallen in value, at its price on 

the day it was transferred to the borrower (^). But the 

plaintiff cannot recover the highest price which the stock had 

reached at any intermediate day (c), because such a measure 

involves the assumption that he would have sold out upon that 

day, which is purely speculative profit. Nor can he claim profits not 

damages for any profit which he might ha\ c made had he allowed for. 

possessed the stock, at all events unless his wish to have it 

back for that express purpose was distinctly communicated to 

the defendant. Therefore, when the plaintiff lent a Five per 

cent, stock, which was to be replaced on a fixed day, and after 

that day government gave the holders an option to be paid off 

at par, or to commute their stock for Three per cents. ; the 

plaintiff’ expressed to the defendant a wish to have the stock 

replac^ed, that he might be paid at par, but no wish to take the 

new stock. Ueld, that he was not entitled to recover the price 

of so much Three per cent, stock as he might have obtained in 

exchange for his Five per cjcnts. (d), 

Jn the case cited, the profits claimed were both contingent Bonus on 
in their nature, and collateral to tlio breach of contract. But 
where a bond was given to secure the replaecraent of stock, 
and payment in the meantime of sums equal to the interest 
and dividends, and a bonus was afterwards declared upon tlie 
stock, it was held by Sir John Leac^h, M.K., that in equity, 
and perhaps even at law, the Imider was entitled to be placed 
in the same situation ns if the stock had remained in his 
name, and was therefore entitled to the replacement of the 
original stock, increased by the amount of the bonus, and to 


(^/) Sa/ufrnt v. Kcutlah, 8 T. 11. 10*2 . sec 2 East, 212. 

(Ji) v. Flirc,\^ I Ves. 4 *.>2. 

(f) McArthur v. Ijovd S^-nJorth, 2 Taunt 2.")7 , see tStmiNotia v. Londitn 
Joint iStorJi lianlt, [185)1 J 1 Th. at p. 281 ; 00 L. J. Cb, 3111. 

(rf) M'Arfhnr v. SoafotiJt, nbi avp. But where stock is transferred a» 
security for a loan, t lie lender of the money has no right to denlwitli the 
stock, and if he (loes so, the bonowei is entitled to the ])rofiks made ; 
La'ngton v. Waje, Lf U. 0 ¥a\. 105; :I7 L. .1. (Ui :Ur>. Tlie mortgagee 
who suffers a stock mortgage to continue after the t inic fixed for replacing 
the stock, cannot, in a l edemption suit at a subsetpient period when the 
market price is lower, exact the price at the time originally fixed, the 
mortgagor being entitled to redeem on rc])lacing the stock . lili/th v. 
Carjmitcr, L. U. 2 Eq. 501 ; 35 L. J! Ch. 823. 
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dividends in the meantime as well upon the bonus as upon the 
original stock (e). 

The rules established in the case of a loan of stock were 
held to be equally applicable where the loan was of mining 
shares (/). There ajipears to be a great similarity between 
these cases and that of a contract for the purchase of goods, 
in which payment is made beforehand. The plaintiff is 
equally kept out of his money, and therefore equally unable 
to protect himself by going into the market to buy that which 
the defendant has agreed to sell liim. The defendant has 
equally the use of the plaintiff's property, and is therefore 
able to make all the profit by means of it, which the plaintiff 
could have made. If the case is to be governed by exactly 
the same rules as that of stock, it will require no further dis- 
cussion. But upon this point there seems to be very little 
agreement. In .America, the Courts of the different States 
are in hopeless conflict: In New York, the value of the 
article is taken at the highest price between the time fixed by 
contract and the time of trial (r/) unless there luts been 
undue delay on the part of the plaintiff* in prosecuting his 
claim by action. In such a case the Court was inclined to 
think the rule of damages should be the value of the article 
at the commencement of the breach (h). In Connecticut it is 
held that in an action for breach of agreement to deliver, 
where the money is paid beforehand, the ])lauiliff may in any 
case recover the money paid and interest upon it (/.) ; while in 
Pennsylvania, the Court take the distinction between an action 
for breach of the contract and an action for moiuy had and 
received, on the ground of failure of consideration. In the 
lormer case they hold that the valiuj of the article at or about 
the time it ought to be delivered is the measure of damages, ^ 
even though that value be less than the sum jiaid. In tlie 
latter case the money paid may be recovered (y). The only 
two cases in England which touch the subject specifically do 

(<») VauglLan v. Woud^ 1 Myl. & K. 403. 
ij) Owen, y. Jtouth, 14 C. B. 327. 

(j/) Went V. Wentworth^ 3 Cowen. 82 : Arnold v Su(f'olh JJatih 27 
Barb. (N. Y.) 424. 

(/t) Clark y.Pnin^y^ 7 Cowen, G81. 

(i) Jiunh V. Caulfield ^ 2 Conn. 485. ^ 

(y) Sniethurst v. Woolntoiiy 5 Watts & Serg. lOG. See all these cases in 
full, Sedg. Dam. 2G4 — 277 ; pp. 6G4 ef nog. 7th od. , ss. 737 ft ncq, 8th ed. 



NON-DELIVERY OF GOODS PAID FOR. 


193 


not tend to clear it up very much. In the first the defendant 
agreed in consideration of 202^. 10^. to convey five mining 
shares, as soon as the books should be open. They opened 
on the 12th of August, and the dc^fendant refused to transfer. 
By that time the value of the shares had fallen to ITo/. 
The action was for money had and received. Lord Mansfield 
held that only the value of the shares on the 12th of Au^£»iist 
was n coverable, saying, “ That although the defendant received 
from the plaintiff 262/. lOs., yet the difference money only 
of 17'*/. was retained by him against conscience, and there- 
fore the plaintiff*, e.r (vqtio et hono, ought to recover no 
more. If the five shares had been of more value, yet the 
plaintiff could only have recovered the 262/. 10#.*. in this form 
of action” (/'-). So far as this case professes to decide that 
where a party utterly refuses to perform his contract, he can 
retain any part of the money paid in considcuntion of its 
performance, when sued for money had and received, it may 
be doubted w^hether it is law now (/). This species of action 
was in its infancy in Lord Mansfield’s time, and he seems not 
to have noticed the inconsistency of allowing the defendant to 
shelter himself, under the contract, from the eff’ects of an action, 
whose very fonndatioii Avas the fact of tlic contract being at an 
end. So far, however, as the decision shows, by implication, 
that ill an action on the contract, damages would bo measured 
by the value of the article at the time of breach, it goes ui 
support of the doctrine maintained in Pennsylvania. 

It must he observed that this decision, as aff(‘ctmg mining 
shares, is contrary to the more reecmt one of Otrcfi v. llouth (/w), 
unless a distinction be drawn between the case of a purchase ot 
shares, paid for in advance, and a loan of shares, to be returned 
on a given day. 

It is difficult to discover what principle is to be extracted 
from a much later case than that just discussed. The defen- 
dants agreed to sell and deliver on hoard plaintiffs’ vessel, at 
Odessa, a certain <junutity of linseed at per quarter. For 
half of this they were paid in ailvance, bnt on tlic arrivsl of 

(k) Dvtch V 2 IUut 1010. 

tO Soo (Mutt, CM)nl. 51;} , 71 12 <‘<1 , 1 W S.niu<l. 2(>t) (f ) , 1 W .ii>. 

NotOvS to Hauiid. ;-}(;7 . A 4 io/f , I Stiu 107 ///nf 100 ) .’Joi (*0. 

Oh) 1 1 CM n. 327. 

M.T). 


Dutch V. 
WarreH. 


Sit rtnp V 
( o'laxzt. 
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the vessel at Odessa the defendants refused to deliver the 
linseed. In February, when the cargo would have amved in 
England, if it had been delivered at Odessa, the price was 
from 475. to 50s. At the time of trial it would have been 
about 565. The defendants paid money into (^oiirt sufficient 
to cover damages at the rate of 475. The plaintiffs claimed to 
have them estimated at 565. The jury found that the former 
sum was sufficient. On the motion for a new trial (which was 
refused), Lord Abinger, O.B., explained the grounds of the 
verdict as follows : “ The plaintiffs did not prove that they 
wanted this seed for any particular purpose, or that they 
sustained any peculiar injury from its non-delivery. The 
plaintiffs, however, insisted that they are entitled to the profits 
which they might possibly have made upon it, if it had been 
delivered. The jury appeared to me to wish to give no more 
than the money advanced, and the interest upon it. I am not 
aware of any rule for estimating damages for speculative profits, 
besides taking the interest on the money advanced. It was 
not proved that the jdaintiffs could have made more than 5 jier 
cent, on that money ; or that they had not credit at their 
banker’s to that extent, and thereby had sustained any incon- 
venience.” And Alderson, B,, said, “ The price at the time of 
notice was not the proper criterion for estimating the damages : 
for as the plaintiffs had already jiarted with their 'money, they 
were not then in a situation to purchase other seed. The more 
correct criterion is the price at the time when the cargo would 
have arrived in due time, according to the contract ; w’hen, if 
it had been delivered, the plaintiffs would have been enabled to 
resell it. Another criterion is, to consider the loss of the gain 
which the jiarty would have made if the contract had been 
complied with. In the present case, the loss wdiic.h the plaintiffs 
have sustained arises from their being kept out of their money"' 
That is a matter to be calculated by the interest of the money 
up to the time when, by the course of practice, the money could 
have been obtained out of Court ”(7i). It will be oTbserved 
that the finding of the jury in this case may have proceeded 
from either of two princiiiles which have, nothing in common, 
and which are both sanctioned by the Court. They did, in 

c 

(w) Sto}iup\. 2 C. (’. M. & It. 165. 
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fact, give damages proportioned to the price of the article at 
the time it ought to have lieen delivered to the plaintiffs, so as 
to be turned to profit. This is in accordance with the doctrine 
of Pennsylvania, and of Didch v. Warren, But whether they 
chose the sum because it did accord with that price, and were 
merely fortified in their conclusion by finding that it amounted 
to a nituru of principal and interest ; or whether they chose 
it because it amounted to ])rineipal and interest, without any 
reference to any other circumstance, we cannot tell. If the 
former was their reason, we have the judgment of Alderson, B., 
that it was the more correct criterion. If the latter, we have 
also the opinion of the same Baron, that it was another 
criterion ; and the judgment of Lord Abinger, who says that 
he was not aware of any other way of estimating damages for 
speculative profits. This opinion, by-t})e-by(‘, is in remarkable 
accordance with that throw’ii out by the Court of Common 
Pleas, in the case of Flelcher v. Tayleur {o). 

Such is the unsettled state of the law’ u])ou the subje(^t. 
Mr. Sedgw’ick is of o])inion that the period of breach is the 
true time, in all cases, in estimating the damages, unless it 
can be sbowm that the article was to be delivered for some 
specific object know’ii to both parties at the tiiiK', and that thus 
a loss within the contemjilatioii of both pjirties lias been sus- 
tained (;;). This doctrine cannot U* maiiitaineU in England, 
if, as he also thinks, there is no solid reason for making any 
difference between stock and any other vendible coinmodity. 

It is (piitc settled that die price of stock may be taken at the 
time of trial (ry). Tlu* (»ases, may, however, be distinguished 
on the ground that stock may be sup|>osed to be purchased 
rather as an investment thaiij'or resale, w^hilc goods arc*- bought 
expressly to sell again. Conseciuently, it may be assumed that 
the former W’ould have remained in the possession of the buyer 
till the time of trial, w’hik* no such iiresumptioii (*aii be riiiscd in 
the latter ease. If this be so, damages might fairly be calcu- 
lated in regard to stock, at the price it bore at the tircie of 
trial ; in regard to goods, according to tiieir price at the latcnst 
period wdien w’e couKl be sure they would have remained *in 


00 17(^. B. 21. 12 

(/O Sedg. J3aiiii. 27+ , 57S, 7t]i cd s 7 IS, Sdi ed. 

(y) Anf(\ p. ] 90 . 
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the plaintiff's hands, viz., the time they ouj^ht to have been 
delivered. This rule could produce no practical injustice, for if 
ever this price proved less than that paid, the plaintifiF would 
have it in his power to treat the contract as rescinded, and sue 
for money had and received, as on a failure of consideration. 

AVhatever is finally settled to be the rule where goods have 
been paid for in advance, will equally apply where payment has 
been made by bills, as long as they are current. But when 
they are dishonoured, the vendor is just in tin; same position as 
if no bill had been given at all, and in an action against him,, 
only the difference of price can be recovered (r). 

A somewhat analogous case to those just discussed is where 
a person, by means of legal ]>rocess, which ultimately fails, 
})revents anotlier from dealing with his own property. The 
plaintiff’ claimed certain shares as his own property, and, on 
giving the usual undertaking as to damages, obtained an 
interlocutory injunction, restraining the shareholder and bis 
mortgagees from parting with the shares, liefoi'e the trial the 
mortgagees obtained a summons under which they jiraycd that 
the shares might be sold, the pro(‘.eeds being jiaid into (^ourt. 
This was successfully opposed by the j'llaiutiff. On the bearing' 
his action was dismissed, and the mortgagees claimed as 
damages the difference between the selling price of the shares 
when the action was dismissed, and the biglicst jiriee tlicy bad 
touched during the continuance of the injunction. TIomer, J.,. 
held that the proper measure of damages was tiie difference 
between the prices on the day the injnn(;tioii was granted and 
the day the summems asking for a sale was issued (.s). On the 
last named day the readiness to sell was undoubted. It was 
purely speculation to assume that the mortgagees would have 
sold oil the \ery day ou which prices reached their climax. In^ 
this case the plaintiff could not have obtained his injunction, 
without undertaking to indemnify the defendant. But where 
two parties are coutonding for the custody of a pai*ticular 
subjecL matter, and the Court appoints a receiver, the illegal 
custody of the wrongful liolder ceases, and any damages 


v') u; (). n <M1 : liO L J. Q. 11. ;1H0 , Grisha 'V, 

Pri nj, I P:. X E. SKO ; 28 L. ,1. Q U. 204. 

(>f) Maiudl V. Jini})sh Lima Co.j [1802 j 11 C'li. lol) ; Ol L. J. Oil. OOS, 
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6ubse(|iieiitly suffered by the rightful claimant are due to 
ihe law’s delay, and not to the ^vroIlgful act of tlie opposite 
})arty (0- * 

By s. 52 of the Sale of (loods Act, 18‘.):» (whi(;h rc])eals 
the Mercantile Jjaw Amendment Act-, 185G, s. 2), where 
specific goods have been sold, tlie (’ourt may direct that the 
contract be performed specifitially, without giving the defen- 
dant the option of retaining the goods on payment of 
dama'/es. 

t. In actions upon a waminty, the damages may depend 
considerably upon the fact of the article having been returned 
.()]• not ; this will in many cases be a matter entirely at the 
option of tlie vendor. If a siiecific article has been sold with 

warranty, and is found not to answer it, the vendee cannot 
force the vendor to take it back, after he has received 
unless there is a s])ecial contract to that (dfeet nor can 
•even refuse to receive it (^). Where, hmvever, the articles 
purchased are not ascertained ivhen the bargain is made, tie" 
jairchaser may refuse to receive them, or send them back, 
having only kept them a reasonable tune to ascertain their 
insufficiency (,c). 

When the thing sold has been returned, and no special loss 
has accrued, the damages consist of th(‘ price })aid («). if, 
however, no payment has lieen maile, the damages could, it is 
apprehended, be merely nominal. As the contract is rcs(‘inded, 


(0 (fitauo ('o \ [ISlliJ A. C. ICO . 01 U ,1. C/li. 

OO Strvd V. JSlau'l 11, i'c Ad. 150, (iompcH: JJrniou, 1 V. ic AT. 

207. 

(,/•) Head V 7\itfr/\s‘aU, L. 11. 7 Kx 7 . 41 L .1 Kx 1. 

(^) JJatmon v. CHlta, 10 C. 8. 52a. W hcie the i)io]>erty iii the sj)e(:dic 
'Chattel has })assc(.l by the contract, it, is scltlctl that the jaiicha^ci caiiMfit 
reject it. Sec 2 Smith’s L. 27, lOth eti. : Jletiworfh v. ilufcluttmn, 
L, K. 2 (}, \\. 447, 20 1.. ,). (). 8. 270. Salc'of (loods Ad, ISO,*!, 
5a. 

(:) Ohell V. Stmth, 1 Stark. 107 . i<frct’t \ Jlhftf, tffn v. 

(^cindla^ L. 11. 2 C\ 1\ 4111 ; 110 \j J. C, P. 121 , atiirinccl ui Kx. Ch. h. U. 

2 C). J\ 077 ; ao b. .1. V 203 * Jiitnncrman v. 117////*, 10 C, lb N. S. 

a44 ; ai L. a. o. V. 28 JJnlhuif v. //irJcstw, b H. 7 ('. 1*. 438 , 41 b. A. 

*<-5, P. 22S, The vendee? is not bound to send t.he j^ootls back, byt may. call 
•on the vendor to take them aw’a}’. Sec Awey v. Mouffd. 5 li A N. 220 ; 
29 L. J. Ex. 1 10. 

(\iswvU V. (\>ar(\ 1 Taunt 500: lletlhoh \ IhvlitsoiiA,, lb 7 C. W 
438 ; 41 L. J. C. P. 228.» 
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no claim for tlie price could ever be made, and the hypothesis 
assumes that no other injury has taken place. 

Where the article has not been returned, the measure of 
dama^^e will be(?>) the diflereiice between its value, with tlie 
defect wai’i’anted against, and the value which it would have 
borne without that defect. It was formerly laid down that the 
measure would be the difference between the contract price, and 
tliat for which it would sell with its defect (r). But the rule 
ill England is now settled as stated above (d), and the doctrine 
in America is the same (e). Where the article has been resold 
by the jiurchascr, befor<i the breach of warranty has been dis- 
covered, the price obtained at this second sale may be left to 
the juiT, as a mode of estimating what the real value of the 
chattel, if perfect, would have been ; but the difference between 
this price find the purchase money cannot be given as specifics 
damage, on account of the loss of profit which might have beim 
made on it (/). 


(?y) Primd furte'^ Sale of (loods Acf, s. 

(<?) Ca swell V. (hair, uln sup. 

(^) See p/r IJullor, J., I T. R. 1110. pee J.oid Kldoii, (’. J., ('urt(*> s. 
Ilaiotay, 3 Esp. . (Hare v. Maifiiaid, (5 A. K. T)!!! (h.r v. Walhei , 
(hid. r>23, n. Jo'nes v. Jtaf. L. R 3 (). P. 137 , .17 Tj. Q. P. 83 . Loder 
V. Xekvle, 3 C. B. N. S. 128 , 27 L. J. C. P. 27. in Ihis last casi‘. then' 
had been a prepayment by tlie plaintiff on account of the gocnls, but it 
was held that this could not be tahen into account in apiiortiouinj^ I lie 
damages. 

In connection with actions for breach of waiianty, may be mentioned 
a case in which a company had improperly inserted a person’s name in 
their register, and given him certificates toi shares which he was thus 
enabled to sell. The vendee jiaid for the shares, and was registered as a 
shareholder, but his name was suhseiiucntly removed on an ajiplieatioui 
by the real owner, umicr 27) & 20 Vict. c. 83. s. 35, for the rectification of 
the legister. The company w'ero consitlcreil to have held out (he veudur 
as entitled to the shaio. and were directed to jiay to the innocent vendee' 
the value of the shares on the <lay on wlncli the coiiijiany tiist r(*fuse(l tp 
recognise him as a shareholder, with interest at 4 per cent as dama^ 06 *V 
If the shares had been good shanks, and the comjiaiiy had refused to put > 
the vendee on the register, the measure of damages would have been the 
market price at that tune ; if no market jirice at that time, then a reason- 
able compeiisation to Iki assessed by the juiy, for the loss of t ha shares ; 
l(e Bahia and San Francisco Ity. Co.s L. it. 3 Q. B. 584 ; 37 h. J. Q. B. 
176: followed in Hart v. Fronfino, A'c., Gold Muvmff Co., L. R. .5 Ex. 
}). 116 (u.) • cxikI. Be Off os Kopje Ihanamd Mmes^ [1893] 1 Ch. 618 : 62’ 
L. J. Ch. 163. 8ee also Ballns Oonsolidated' Co v. Tmuliimon. [1893] 
A. 0. 396 : 63 L. J. B. 134, w’hcre the vendor who had bceil obliged 
to bny other shares to fulfil his contract, recovered f.'om the companjr 
the amount whieli be had expended. 

(e) Seilg. Dam. 291 ; 613, 7th ed. ; s. 762, 8tli ed. 

(/) Clare v. Maynard . (h,r v. Walhcr. nhi sup. 
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It is quite clear that this rule does complete justice where 
the stipulated price has been paid, and it is presumed that the 
same rule would apply where the price had not been paid, as 
the purchaser would still be liable to an action for it. A ques- 
tion might arise, however, as to the effect of a recovery for 
breach of warranty, supposing the purchaser to he subsequently 
sued for the price. The general rule iu such cases is, that the 
inferiority of the article may be given in evidence in reduction 
of damages (//). Could this be done under the circumstances 
supposed ? Take the case of a horse sold for 100/. with a 
warranty, and assume that sum to be its real value if sound. 
It turns out to be unsound, and is resold for ;10/. The pur- 
chaser sues on his waiTanty, and recovers 70/. The sums make 
up the 100/. for which he is liable, and no injury is done him. 
But if, when sued for the price of the horse, he (;ould set up its 
unsoundncss, so as to reduce the damages to JK)/., it is plain 
that he would pocket 70/. by the transaction. It is con- 
ceived that he would be precluded from doing so by the former 
recovery. It has, no doubt, been held in several cases, that ir- 
is no bar to an acibion for breach of contract in the (juality of .i 
chattel, that its inferiority had been previously used in reclucini> 
the price to be ptiid for it (h). But it by no means follows that 
the converse proposition is true. In both the cases (a’ ted in 
the note, the action was to recover on account of some special 
damage beyond the mere inferiority of the chattel, but arising 
out of it. Such special damage could not have been given in 
evidence, nor allowed for, in the former action ; and on this 
express ground the second action vas permitted. But in an 
action on the warranty, the inferiority is the principal ground 
of damage, though other matters may also come into con- 
sideration. Another decision, which at first sight appears more 
in point, will be found equally beside the question. An acti(ui 
was brought by a servant for his wages, and it was held that 
his misconduct might be set up as an answer, though it had 
formed the ground of an action by his master, and he had been 

(m) Anfp , )). 111). ^ 

(rt) Mtmdcl V. Steel, H M. X: AV. H-AS . Itttjffe \ . Jii(ehidffe,*iri \\ 

598. The purchaser, when sued lor the price, is not hound to set up tlu* 
defects in the chattel in reduction of damages. Ife may pay the full 
price, and then sue ioi hi each of contiact J)artit v. Jledqes^ T^. U. 
6 Q.n. 687 ; 40 n. J. Q. r>. 270. 
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dismissed on account of it (*). But there the former action 
had been for seducing an apprentice to quit the plaintiff, not 
for any inferiority in Che defendant’s own services. Tlie mis- 
conduct was set up in each case with quite a different object ; 
in the one case it was alleged as an independent offence, from 
which special damage accrued ; in the other as a cause justifying 
dismissal, and therefore negativing all claim to w’ages. 

When the vendor refuses to take ba<‘.k the article, the vendee 
may recover all expenses necessarily (;auscd by its lying on his 
hands till it can be resold ; as, for instance, the keep of a horse. 
Hut the time must be a reasonable one, and what is a reasonable 
time is a question for the jury, and depends upon the circum- 
stances of each case (y). And no damages can be recovered on 
this account, unless the purchaser has tendered the article to 
the seller (A). 

When a contract embodying a warranty is entered intoAvith 
leference to a known particular purpose, damages ought to be 
given for the loss incurred by the failure of that purpose. Where 
t he article sold was sea' let cuttings, which were shreds oi* scarlet 
( loth used in tiade with (^hina, and the declaration alleged that 
they were not scarlet cuttings, whereby they were of no use 
or value to the plaintiff, Lord Ellenborough told the jury that, 
under these words, they were to consider the effect ol their being 
of no use or value in China. I am decidedly of opinion,” he 
said, ‘Hhat the value is to be understood as the ^alue which 
the plaintiff would have received had the defendant fully per- 
formed his contract”; and this view was supported by the 
Court on a motion for a new trial (1). In another case, where 
a link in a chain cable, which had been sold with warranty, 
bi’oke, it was held that the value of the anchor which was lost 
along with it might be recovered (/w). Hnt this case was 
ti’cated as of no authority in Hadley v. Baxendale {n), A^d 


(/) Turner v. Ilohtnmn^ 5 11 . Ad. 789. 

{j) Chi^erman v. LamV^ 2 A. Ac E. 129 : Elhu v. (lunnorlt 7 (). A V. 
n;9. 

(^) Oajtu'ell V. Coarr, 1 Taunt. ,50(1. Queere^ ought tlioic not to he a 
against this item of <laniagi‘, wiiere tlie article has been used 
beneficially, as, for instance, a horse ? 

(0 Bridge v. Waiue^ 1 Stark. 504. 

{iih) Borrodnile v. Bru/nton^ 8 Taunt. .“>115. 

Cw) 9 Kx. :it7 ; 23 L. J. Ex. 180. 
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Alderson, B., said that on the same principle the ]ury mi^bt luve 
i>iven the value of the ship it it had lacn lost No doubt the 
onoimity of the damaoes whicli would be iccoverable in such 
a case is ^ciy startliiit, But if a chain cable is sold for the 
express purpose ot holdino a ship to its anchor, and if, through 
some defect in it, the ship diifts on shoic, it is difficult to sec 
why the damages should stop at any smallei amount Where 
the pole of a eairiage broke, in consequence of which the horses 
becamt fiighteiicd and weic injincd, the Ooiiit held that the 
sale of the pole earned with it an implied w urant\ tliat it was 
leasonibly fit foi its pm pose , and that as to damages, the 
pioper question to lea\e to the luiy was, whethci the injury to 
the hoibcs was or was not a natui d consequence ot the defect 
in the polc(o) If a siinilai cjuestiem weie kit to the jui} in 
the case of a ship lost thiough i faulty cable , then seems to 
be no Mason why then ^el(llet should not be acted on It the 
damages are a haidship to the venden ot a cable, the shipwieek 
IS an equal liaidship to tlm pinch isei In a ease, wheie a 
jiasseugei a esse I was waiianted to stait on a paitieulai eld), and 
did not, the plaintiff was held entitled to leeo^el not onl) tiie 
jiasbdge money, but hib evpcnscs nicuried while wiitmw,(/>) 
So when the eleleudaiit undertoedv to bupjily the nee ess uy e liaiiib 
ami maehinei) to enable the plaiiitifls to diMhar^e the eaigo 
frenn Ins ship, and one ot the chains, being delectne, bie)Ive,aiid 
nijuied a woikmaii emple)y(d by the plxintiff, the woikmaii 
loeoveied eompenscltion fiom the plaintitl undei the Bmplo)ers’ 
inability Act It was held.that this amount might lie leioveied 
from the defendant as one of the natui il c oiibequeiiecs oi the 
bleach of eon ti act, and was not too lemote {(/) 

Wheie seed bailey was sold, waiiauted to be (luvillici seed 
bailey, and, on being sown, piodiieed a ciopof infeiioi qiulity, 
the natural amount o1 dainage was eonsideied to be, the 
diffeienee between the value o^ the nifeiioi (lOp and ol that 
which would liavo come up, it (^he\allier seed barley had been 
bow n (/ ) In this ease c laims for compensation hid bee n m nk 

(o) MaiidnU v. JSew/ton, 2 Q. 1». I). 102 ; 4(> L. J. 1». st't* Snnth 
V. Cireett, 1 0. P. 1). 1)2 ; 45 L. .1. C. P. 28. 

Cj») Cmnutton v. yar\hnU, .■> Excli. 1195. 

(^) J\!otohra)j v. Mrrryirrathcr^ [lS95j 2 Q. I>. 010 ; 01 Ti. J J) 
517 ; Koe Vofjan v. (hdtou Xh Times, 1 j. 11. liX 

(r) Randall v. Rapvr, E. 11. tV: E. 81; 27 li. 4, Q P 200 . Puxsenyer v. 
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upon the plaintiffs by various f)ersons to whom they had sold 
the seed barley with a similar warranty. It was held that the 
plaintiffs might recover the amount of the damages sustained 
by the sub-purchasers, without having previously made them 
compensation. The plaintiffs were under clear legal liability 
to compensate them, and it was for the jury to assess, once for 
all, the probable amount which they would have to pay (s). 

It is still ail undecided point whether the plaintiff can recover 
any expenses he has been at in advancing the value of the thing 
sold. The question arose in the following manner : The defen- 
dant sold a horse to the plaintiff, with warranty, for 4^/., and 
the latter resold it to C. for 55/. On discovering its unsound- 
ness, he had to give uj> his bargain with (\, and he then sued 
the defendant, stating the loss of his bargain as special damage. 
It was contended that the additional 10/. for which the animal 
could have been resold might be recovered us the amount of 
expense and care bestowed on the horse, by which its actual 
value was raised. Coleridge, J., said, “The plaintiff cannot 
recover upon this record. The declaration merely alleges that 
the plaintiff’ bought the horse for so much, and sold him at so 
much more, not alleging any cause of the advance. This shows 
only that the plaintiff is seijking to recover for a good bargain 
lost, which, it is admitted, cannot be done.’' Pattoson, J., 
said, “ Whether or not he could have rec'overed if the damage 
had been differently laid, it is not necessary to say ” (/). In 
the particular case it is quite clear that the jilaintiff had not 
added 10/. worth of value to the horse, for it ultimately sold 
only for 17/. 4s., and it is improbable that it could have been 
only worth 7/. 4s. when it came into his possession. If the 
value wore really added, however, it is difficult to see how jt 
could form a claim for damage. Suppose a young horse, with 
a latent defect that renders it only worth 20/., is sold with a 
warranty for 40/., and the purchaser by skilful training adds so 
to its real value, that if sound it would sell for Go/., but with 


Thorhuvn^ .*15 Uarbour (N. Y.) 17 : Fvrr'm v. ComMocIt^ Conn, 513. 
Sec a case of warranty of an orclinl to be of particular soil, Ashworth v. 
WdU^ 11 Tunes, L. K. 227. 

(/f) Randall v. Ruper^ supra : and see JUtngle v. J/arc, 7 V, B. N. S, 
145 ; 29 L. J. C. T. 148. 

(^) Clare V. Maynard^ 6 A. & K. 519. 



ACTION ON WARRANTY. 


203 


its blemish will oulj sell for 40/., and does sell for that price. 
Here, on the principle stated before, he will obtain the difference 
betwec‘11 its value sound and unsound, Avhich appears to be 20/. 
His shill in training has been paid for already, in the increased 
price of the horse, and there (;an be no reason why it should be 
paid for again. Of course it would be very different, if, in con- 
sequence of the unsoundness, all his labour and expense had 
been utterly thrown away, or produced niuiJi less result than 
they ought. Tn such a case the question would probably be, 
whethiT it Avas bought with a vicAV to any pui‘i)0se A\hi(*h would 
render such labour and exiienae necessary, the ])urpose being 
part of the (contract. As, for instance, if an nnti’ained horse 
Avere bought for a lady’s use, and warranted free from vice. II* 
it turned out incorrigibly vicious, it never would be fit for the 
purpose, and yet the preliminary training must have been (con- 
templated by the seller. Under such circumstances, the expenses 
would appear to lie fairly recoverable, not because they had 
added to the value of the animal, but precisely because the}' 
never could. 

Where an article sold with a wari’anty has been resold with 
a similar Avarranty, and the second jmrehaser, on discovorini> 
the defe(^t, brings an action against his vendor, the costs 
incurred in this action are soinotiuies rec(»verable, as damages, 
in an action by the first punbaser against Jiis vendor. This 
subject, however, has lieen siifliciently discussed in a previous 
chapter ( k ). 

Where there is a misrepresentatiou of the character oi’ con- 
dition of the goods, the vtmdor is respousiblii for all injury 
Avhicli is the direct and natural result of the purchaser’s acting 
on the faith of his representation. ^Flierefore, where a cattle 
dealer fraudulently rejircsented a cow to be free from nifcctions 
disease when he knew that it Avas not so, and the purchaser 
placed it Avith five others Avhich caught the disease and died, 
the latter was held entitled to recoA'er as damages in an action 
for fraudulent misrepresentation the value ol* all the coats (/;). 
And the same ruh^ Avould be applied Avhere there Avas no fraud, 
but the beast was Avafrranted free from disease, and both parties 
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(?0 A |>. loi. 

O') MuHrtf V. Mfmm, U. U. I C. V. .V.ll ; .T, I. .J. C. 1*. 2‘ja Shen'od v. 
Langdon^ 21 Towa, r>18. 



204 


Kesults of 
misrepresen- 
tation, 


ACTION ON WARRANTY. 

( 

contemplated its being placed with otlicr stock (x), But^ 
although it is illegal to bring a glandered horse into a public 
market or fair, there is nothing illegal in a simple sale ; there- 
fore, a person who sold a glandered horse without warranty, and 
witliout fraudulent misrepresentation, was held not responsible 
for disease communicated to other horses of the purchasei‘’s in 
tlie stable to which he removed it (//). 

The same principles apply to the (5ase of shares. Directors, 
who, by means of a fraudulent prospectus, induce tlie public to 
l)uy shares which they would not otherwise have purchased, are 
liable for damages for the inisrepresentation. If the under- 
taking wholly fails, they are liable for the full amount advanced 
by the shareholders f 2 ). If the shares possess a value, a sliare- 
lioldcr who does not sue to rescind the contract, would bo 
entitled to such damages as represent the dilference^ between 
the value of the shares under the circumstances which really 
exist, and that which they would have jiossessed if the 
representations had been tme((i). 

It is now finally settled that no action for deceit can be 
maintained merely on a false representation where there is no 
fraud (b). But a person who has been induced to enter into a 
contract by means of a material Liisrepresentation of facts is 
entitled to have the contract rescinded, and, as a consequence 
of such rescission, to be ])ut back into his old position. He 
does not recover damages against the defendant, but the latter 
is bound to indemnify him against the (consequences and 
obligations of the contract into whicch he has been led blindfold 
by unfounded statements. The exact extent of this indemnity, 
whether it extends to all possible future liabilities, or only to 
those actually incurred, seems to be a. matter still open to, 
doubt (c). 


(,/) Snnth V. (irccit^ I V, P. D 02 , !.■» L. J\ 28. 

{'//) JhV V. Halls, 2 M. A: N. 2111) . 27 L. .1. Kx. 45 ; sec* Willes, .J., 
\j. R. 1 C. I’. 5«:i , Mard v. irohlfs, :i Q, 11. 1). 150 . +7 L. J. il B. 1)0 ; 
iitfinned 4 App. ('a!&. Kl ; 18 L. J. Q 1>. 281, a/ftr. p. 22. 

(-) Arfiisoa v. Smfth, 41 (Ui. I). :148 ; .58 L. .1, (Cli. (145. 

(//) Tomhnw Lacc^ 43 C'h. U. 11)1 . 51) L. .1. (’h J(J4 . IWli v. Drvry^ 
37 Ch. D. at p, 51)1. 

(/y) IJrrrt/ V. 14 App. (5i. 337 ; 58 Jj. J. C3i. 804 : Ajcllo v. 

Wordey, [181)8] 1 Ch. 271 . 07 L. 3. Ch. 172. 

(r) Adam v. Xcirhhfnimf,\\\ Ch. 1). 582; 13 App. Cn. 308; 57 L. J, 
< 3i. lOOO. 
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JI. Hales of Land. 

1 . Actions by vendee against vendor ibr refusal to convey. 

Where the vendor is unable to complete the contract which 
he has entered into, the vendee may sue him for its breach, 
and in such an action he is always entitled to recover the 
deposit with interest, as special damage when so laid id) ; or, 
even ’without being laid, ii’oiii the day of demand under :> <fe 4 
W. IV. c. 42, s. 2H ; he is also entitled to the expenses of 
investigating title (c), su(di as com])aring deeds, searching for 
judgm''nts, and journeys for that purpose (/*), even though 
ho has not paid his attorney’s bill before commencing the 
action f //). 

Of course, in no case can any action be brought on the 
c.ontra<*-t to sell, unless there has been a binding one. l>ut 
where the (contract is for any reason void, the jmrehaser may 
re<^over the deposit or ])iirchase money, and n moiety of the 
au()tion duty, if payable by ])ur(‘haser, as money had and 
received to his use, but neither interest (unless under 11 k 1 
W. IV, c. 12, s. 2H) nor expenses of investigating title {h). 
At any time up to the completion of the pui'chase the pur* 
chaser may rescind the contract, and recover his money on 
account of defec.t of title : but be cannot do so once the 
purchase is finally closed, and the conveyance fully executed 
by all the parties whose assent is necessary (v). AVliert‘ be has 
purchased different lots, lie may abandon one for defect of title 
and keep the others, bub he cjannot retain part and gi\c n}» 
part of the same jiurcliusc. Ma(*li lot set up at an am'lion is 
a distinct sale (/). 

The purchaser cannot recover expenses incurred previous 


(j!) De Jicnialvn v Canip. 2:>8 Farqnharw. luo'Iaj^ 7 Taunt. 

592. Ah to the \cMi(U*(''s liability to i)ay inteiobt n])Oii the purchase 
money fiom the day hxed toi com}>lol ion, under tlu* ctniunou coiniition 
of sale to that cflcct, sec ]y////n//ts v. (ilenton, L 11 1 (Mi. 2ol. 

(rO Wdlkvr V. Moorr, lU ]> A (j, 41(). 

{/) Ho(hn‘» V. Lord I/tich fu'UI , 1 Ibng.N.C, 192 Onno v. linwf/lftiui 
10 Biiigh. 5*3;b 

(</) Rwhardtton v. ChVsrtt, 10 (2. 11.750. MMicvcikIcch attoryey cannot 
sue the vendor : Wtl/iru^wn v. Grant, 18 (5. L. 819 ; 25 L. J. (*?, P, 288 

(A) Goitbfill V. Arvhrr, 2 Ad ^ PUL 500. 

(^0 Joh')mtn V. Jtdi/aton, 8 11. A P. 102. 

(0 Sm. Mere. Law, SifhU Kmmevaon v. /Mts, 2 M'aiint 88. See a'> 
to goods, Sale of Goods Act, 1898, s. 58. 
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to the time fixed for the pei*formance of the contract, which 
he has entered into for his own benefit (m) ; nor the expense 
of surveyiii«f the estate {n) ; nor of a conveyance drawn in 
anticipation of the purchase bein^ completed (o) ; unless the 
vendee, by the misrepresentations of the vendor, and without 
laches on his own side, has l)een induced to think that every- 
thing has been satisfactorily ascertained (jt? ) ; nor the costs of 
a Chancery suit for specific performance, when brought by the 
\ endor against the vendee {q) ; or vice versa {r) ; nor costs 
incuri’ed after it was known that a good title could not be made 
out {s) ; nor the profits arising from a resale of the estate, unless 
perhaps where there was fraud in the original vendor, and then 
-)nly in an action based upon the fraud {f) ; nor the expenses 
')f such resale ; nor the sums which he was liable to pay to the 
sub-contractors for the expenses incurred by them in investi- 
gating the title \ for all this damage arose from his own ])rema- 
f>ure act, and not from the fault of the vendor ; nor losses 
arising from the resale of stock procured for the estate {x) ; nor 
fhe value of improvements made uj)ou the premises, though the 
agreement to let expressly contemplated such im])rovements 
l)eing made, and stated that it was understood by and between 
the parties, that the defendant was jiossessed of the said pre- 
mises for his own life, and the life of one Mrs M., and the 
survivor of them,” which turned out not to be the case. 
Damages were limited to 40s., found by the jury to be the 
worth of the lease (one for two years) without the improve- 
ments on the day when plaintiff offered to take it (y). Nor 
ctin the vendee recover as damages the loss incurred by selling 


('/«) Ilo(hjv,s y. Lord Litchfield, supra. Ilamdip \ . Padinch, o Exeb. 
<;ir) ; ante, p. 78. 
in) Ibid. 

(^o) llnd.: Jarmnniy, Eijlcxtouc, 5 (’ A P. 172. 

llichards V. Jiarfou, 1 Esp. 208. 

Oj) Hodqcs V. Lord Litchfield, niipra. 

(/*) Jfahlott V. FifMoii, II n. 292. ovtinuliiiL' ./ow<'v v. Sug. 

V. & r. 1078, 11th t*(l. ; jiud bee ante, p. 91. 

(D PoiiuActi Fuller, 17 C B. 000; 2.> L ,1. (\ 1*. 115 SthcKV. Wild, 
1 B A: S. 587 ; L. J. Q. B. 325 ; amniied 4 B. A S. 421 , 32 L. J. Q. B. 

375. • 

(t) Pam Fofherffill, L R. 7 H li 158,200. 

I'll) Wfdher v. Moore, 10 B. A (! 410. 

(fc) If odpeHy. Litchfield, \ N. (' 192 flodirm y. Francm.lj.U. 

5 0. 1*. 295 ; 39 L. ,1. 0. 1M21. 

(y) Worthinffton y. Warmafioii, H C. B. 13J , 18 L. J. (\ P. 350. 
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out stock with a view to the completion of the bargain, for 
the plaintiff had a chance of gaining as well as losing by the 
fluctuation of the price ” (z). 

And he can in no case recover damages in respect of any- 
thing that he has incurred since he discovered the defect in 
the title. Because any proceedings taken wdth such knowledge 
must be taken, either from a total indifference to a good title 
being made out, or from a dishonest desire to force on a con- 
tract which lie is aware cannot be performed, for the sake of 
getting costs from the vendor. In neither case would the 
damage be attributable to the false representation or breach 
of contract by tlie vendor ((f). 

The liability of the vendor of land to pay damages to the 
vendee for the loss of his bargain, has lately been aiitliorita- 
tively settUxl by the decision of th(' House of Lords in lUfin v 
Foihergill (b). Till that decision there had alwSys been a 
struggle to bring each particular case within the general ruling 
in Flurrau v. Thorfihill (c), or the ex(;eption to that ruling in 
Hopkins v. Grazebrook (d). The general ruling was that such 
damages were not n'coverable (in the absence of fraud) where 
the contract went off tliroiigh a defect of title. The supposed 
exception was, that they w^orc recoverable wlier(‘ the vendor 
had no title at all, and knew he had none, or knew ho had 
a different title from that which he contracted to sell. But 
Hopkins v. Grazch ook^ and all the cases which dojxmded upon 
It, are now^ overruled. The rule as to the limits within which 
<lamages may be recovered upon the breach of a contract for 
the sale of a real estate must be taken to be Avithout exception. 
If a })ersou enters into a contract for the sale of a real estate, 
knowing that he has no title to it, nor any means of nc<pnring 
it, the purchaser cannot recover damages beyond tin' expenses 
he has incurred by an ac.tion for the breach of the contract ; 
he can only obtain other damages by an action for deceit” (c). 


(^) Per Blackstoiie, J., Flurrau v. Thornhtlly 2 W. lUa. 107S. • 

(a) Per Blackburn, J., (Hray v. Fotclrr, Ij 11. H Ex j). 282 ; 12 L* J. 
Ex. Uil. . 

W L. K. 7 H. L. 158 , L. J. Ex. 213 
(e) 2 W Bl. I()7S. 
id} 6 R. & (k 31. 

(e) Per Lord Chelmsf^nl, Pont v. FofJteryP^ L B. 7 11. L 207 , see 
per Blackburn, J., Onty v. Fowler, L.*U. 8 Ex 210, 282 ; 12 J. Ex. 
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No doubt this is an exception to the ordinaiy rule of the 
coiiiinon law, that where a person sustains loss by reason of a 
breach of contract he is fanr entitled so far as money 
can do it, to be placed in the same situation with respect to 
damat^es as if the contract had been performed (/). But the 
reason is, that contracts for the purchase of real estate are of 
an exceptional nature. In the case of a sale of a chattel, the 
vendor must know, or at all events is taken to know, what hia 
right to the chattel is. But in regard to real estate there must 
always be some degree of uncertainty as to whether a good 
title can be effectively made by the vendor ; and taking the 
property with that knowledge, the purchaser is not entitled to 
recover any loss on the bargain he may have made, if in effect 
it should turn out that the vendor is incapable of completing 
his contract in consequence of his dcfecti^e title. All that he 
is entitled Ito is the expense he may have been put to in inves- 
tigating that matter. He has a right also to take the estate 
and complete the purchase with that defective title, if he thinks 
proper to do so. But he is held to have bargained with the 
vendor upon the footing that he (the vendee) shall not be 
entitled, under ail circumstances, to have that contract com- 
pleted, and therefore he is not put in a position under such a 
contract to make a resale, before the matter has beep fully 
investigated, and before it is ascertained wliether or not the 
title of his vendor is a good one {g ). 

Of course the ordinary rule of common law applies where the 
cause of failure arises from some other source tlian want of 
title. In such a case the plaintiff may recover for any special 
damage he has received, as, for instance, loss in his trade by 
not getting settled in his house {h). And so, where the plaintiff 
having recovered a judgment for 280 /. against B., agreed witl^ 
the defendant to withhold execution until a certain day/ iii, 
consideration of which the defendant agreed that he would, on 
or before that day, erect a house, and cause a lease ofjt to be 


101, 177 ; Light C<>hc Co, v. 'fowso, a5 Ch D. 511); 50 L. J. Oh.- 
881) ; Itoor v. Srhool lUmril of Umdoiu ?)0 Oh. D.' Oli) ; 57 L. .1, Oh. 171). 
(/) liohiimn v. Jlunoan^ 1 Kxch. 855; 18 L. J. Ex. 202. 

Ig) Por Lord HatherleA^ ttmn v. Fothorgdl, Ij K. 7 II. L. 211 *, 

L. J. Ex. 208. 

(A) Ward V. Smithy 11 Price, ID : J(tcqi(Cf< \t Mdln' (> Ch. D. 155 ; 4T 
L. J. Ch. 644. 
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granted to plaintiff — such lease, when granted, to be in satis- 
faction of the judgment ; the defendant broke his agreement, 
and it was held that the measure of damages was the value of 
the house, and that it was properly estimated at 280 /., being 
the value of the thing which the plaintiff had agreed to give up 
in consideration of it (z). 

An intermediate case between that just stated, and the pre- Refusal to 
vious class of cases, is where the contract fails from a defect of 
title, but a defect which the vendor ought to have removed, 
and could have removed : in other words, not from an inability 
to make title, but a refusal to do so. An instance of this 
occurred in the case of Engel v. Fitch (k)y where the vendors, 
who were mortgagees, refused, on the ground of expense, to 
turn out the mortgagor who was in possession, and thereupon 
the purchaser refused to complete, and brought his action. It 
was held that the vendee was entitled to reco , er not only his 
deposit and the expenses of investigating the title, but also 
the profit which it was shown he could have made on a resale. 

This decision was passed before the final decision in Enin v. 
FothergilL So far as it rests upon the authority of Hophins v. 
Orazebroolc, and the line of cases which followed H opiums v. 
Gmzehroolc, it is of course now overruled. But it is submitted 
that the decision may perfectly well stand witiiout assuming 
the existence of any cases forming an exception to the rule laid 
down by Flureau x, Tlmnhill. The vendor had a ])erfectly 
good title, but he Refused to go to the expense whicdi was 
necessary, in order to hand over to the purchaser that which he 
had undertaken to deliver. It was just as if he had refused to 
produce or deliver up the title deeds, because they wcr(‘ in the 
hands of his banker, who had a lien upon them for a l<»an. It 
is now settled that every contract for tiie sale of land -is made 
upon the understanding that it may fail on a defect of title. 

But there is no understanding that it may fail because the 
vendor does not choose to go to the expense or trouble of per- 
forming his part of the contract. In remarking upon Engel v. 

Fitch, Lord Hatherley said : The vendor in that case was 
bound by his contract, as every vendor is bound by his 


(0 StrnU V. Farletr, 16 M. & W. 249. 

(A?) L. R. 3 Q. B. 314 ; ^7 L. J. Q. B. 146 ; aSirmed L. R. 4 Q. B. 659 : 
38 L. J. Q. B. 304. 

M.D. . 
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contract, to do all that he could to complete the conveyance. 
Whenever it is a matter of conveyancing, and not a matter of 
title, it is the duty of the vendor to do everything that he is 
enabled to do by force of his own interest, and also by force 
of the interests of others whom he can compel to concur in 
the conveyance. . . . There could be no doubt whatever in 
that case that he was acting in gross violation of his contract, 
which he had the power of performing. Whether or not the 
proper mode of correcting that abuse was by giving damages 
to the plaintiff in respect of the loss of his contract, I will not 
stop to inquire ; but it is quite clear that that case was exceed- 
ingly different from the case of Flur&au v. where it 

turned out on investigation that the vendor had no legal 
title” (1), And so, in another case, Turner, L.J., said ; “ The 
vendor is hound to complete the contract, and if he does not 
take the steps which are necessary to enable him to do so, he 
is liable for damages upon the contract ; and heavy damages 
would be given if, having the means of completing the sale, 
he should decline to take the proceedings necessary for that 
purpose (m). 

The same principle was lately applied in a case, not of the 
same, but of an analogous nature. The mortgagee of one 
Fleming put up for sale, with possession on completion of 
purchase, two houses stated to have been recently in possession 
of Fleming. The purchaser agreed to let, the houses to a 
tenant with possession five days after the completion of the 
contract. When the day came Fleming was still in possession, 
and the tenant refused to take the houses. The vendor sued 
the purchaser for specific performance, and the purchaser 
counter-claimed for specific performance with compensation; 
It was held that the tenant could have turned out Fleming 
means of the sheriff, but was not bound to do so. The vendor 
was bound to do so in order to satisfy his contract with the 


(0 Bain V. Fotliergill^ L. R. 7 H. L. 209 ; 4iJ L. J. Q. B. 267, See, as 
to action for not delivering abstract of title, Steer v. Crawley, 14 C. B. N. S. 
337 ; 32 L. J. 0. P. 191 ; Gray v. Fowler, L. R. 8*Ex. 249 ; 42 L. J. Q. B. 
Ex. 161. 

(w) Williamg v. Glenton, L. R, 1 Ch. at p. 209 ; 36 L. J. Ch. at p. 288. 
See as to recovering damages by summons under the Vendor and Pur- 
chaser Act, 1874, s. 9, Be WiUon's and SteveiW Contract, [1894] 3 Ch. 
546. 
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purchaser. This being so, if the purchaser elected to accept 
performance, he was entitled to compensation. The compen- 
sation was really damages, and the measure of damages was the 
value of the possession of the premises between the time when 
it ought to have been given, and the time when it was given, 
that is to say, the rent which the purcliaser would have received 
if the \ endor had done his duty (n). 

It has also been held that the rule in Flair mu v. Thornhill Express 
does not apply in cases where the agreement shows upon its 
face that the vendor has not as yet got, and therefore possibly withstanding 
may never get, the title whicli he undertakes to convey; yet ‘defect of title 
he expressly undertakes at once, or on a given chite, bo pub the 
pui’ohaser in possession ; and the purchaser, in consideration of’ 
such agreement, undertakes to do, and does, something which 
cannot be undone, and which is of permanent benefit to the 
vendor ; for the very nature of the undertaking, on both sides, 
shows that it is not dependent on the contingency of a good 
title being made out. In such a case the damages for breacli 
, of agreement will not be merely nominal. The purchaser will 
be entitled, under the general rule of common law, to such a 
pecuniary amount as is the difference between the ])re8ent state 
of things, and what it would have been if the contract had 
been duly carried out (o). 

Where a purchaser is entitled to damages for the loss of Tjo^ofbar- 
his bargain, if tlie. vendor has resold the estate, the price at 
which it has been resold is prirnd facie evidence of the market 
value, and the first vendee will be entitled to recover the 
difference between it and the price which lie had contracted 
to pay (p). 

It is of course competent to -the parties to fix the measure of Liquidated^ 
damages on breach of contract ; therefore, where the plaintiff 
agreed to lend defendant money on mortgages, and defendant 
was to make out title within a specified time, in default of 
which the agreement should on the part of the plaintiff, if he 
thought proper, be utterly void ; and it was further agreed 

00 lUyal Bridol Pcnnamut Buildinq Societij Bomash^ Ch.T). 

390 ; m L. J. Oh. 840. 

(p) Wall V, \)f IjondoK. Ileal Property Co.y L. R. 9 Q. B, 249 ; 

43 L. J. Q. B. 75. 

(?>) Bnyel v. Mich, L. U* 4 Q. B. at p. 607 ; 38 L. J. Q. B. at p. 306 ; in 
Ex. Ch. Godwin v. Francis, L. R. 5 0. P. 296 ; 39 L. J. 0. P. 121. 

P 2 
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“ that the defendant should pay to the plaintiff all costs and 
charges incurred by him or them in investigating the title to 
the said premises, and of any deeds or other instruments which 
might have been prepared in consequence of the said agree- 
ment, if the same should have been prepared at the desire of 
the defendant.” It was held that the plaintiff could set up no 
claim for interest on money which lay idle in his hands for 
several months, before the treaty finally failed, though he had 
informed plaintiff of this fact, without however making any 
stipulation as to interest (q), 

A purchaser is not bound to accept a doubtful title (r), even 
with an indemnity (s) ; and where the vendor does not show a 
clear title by the day specified, the purchaser may rescind the 
contract and recover back his money, without waiting to see 
whether the seller may ultimately be able to establish his title 
or not(Q, even ‘in a case where on such title being finally made 
out, a Court of Equity would compel the vendee to accept the 
estate and pay the money (w). 

Where, liowever, the purchaser has been let into possession ^ 
of the land, so that the parties cannot be replaced in statu quo^ 
he cannot rescind tlie contract, and sue for his deposit as money 
had and received. His remedy is on the contract (.r). 

In a suit for specific performance damages were not awarded 
under 21 & 22 Viet. c. 27, s. 2 (y), for the vendor’s delay in 
completing his contract, where it was a case of fee simple 
property, nor unless there had been special damage, as from 
destruction of the property in the meantime, or from effluxion 
of time in a short lease (z). Nor could a plaintiff at the same 
time obtain an order to rescind an agreement for sale, and 
claim damages for the breach of the agreement (a). 

2. Actions against the vendee of land ])y the vendor, fot 


(q) Stoeeflaud v. Snuth^ 1 C. & M. 585. 

(r) JlartUiy v. Pchall, Peake, N. V. C. 178 ; Wlldr v. Taunt. 

334 ; Jpakes v. Mlnte^ (> Exch. 873 ; Peyiniall v. Harbor tie ^ 11 Q. P>. 368. 

(«) Blake V. Phhniy 3 C. B. 976. 

(^) Wilde V. Fort, 4 Taunt. 334. 

( 14 ) Ibid. 334 : per Lord Ellenborough, Seaward v. Willock, 5 East, 208. 
(a?) Hunt V. Silk, 5 East, 449 ; Blaekhurn v. Smith, 2 Exch. 783. 

(if) Tins Act, commonly called Lord Cairns’ Act, is now repealed, and 
is superseded by the new Buies of 1883. ^QQpost, c. xxi. 

(z) Chinmwk v. MarehumeMH of Ely, 34 L. 399. 

(q) Hmty v. Schroder, 12 Ch. 1). 666 ; 48 L. J. Oh. 792. 
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refusal to complete his contract, stand on exactly the same 
footing as actions for not accepting goods (&). In one case 
the plaintiff in an action of this sort seems to have recovered 
the whole purchase money (c). But it is now decided that that 
is not the correct rule. “ The i)lainfciff cannot have the land 
and its value too.” 

“The measure of damages is the injury sustained by the 
plaintilf by reason of the defendants not having performed 
their (mtract. The question is, how much worse is the 
plaintiff by the diminution in the value of the land, or the loss 
of the purchase money, in consequence of the non-performance 
of the contract ” (d) ? Accordingly, where defendants had been 
put into possession of land under an agreement to purchase, 
and had taken from it a quantity of brick clay, the damage was 
held to be the interest on the purchase money up to the com- 
mencement of the action, and the value of the clay (^). The 
usual conditions of sale by auction are, that if the vendee fail 
to complete the purchase, the vendor may sell, and the vendee 
shall pay expenses of resale, and make good the deficiency of 
price, if any (/). And the same principle will be applied, even 
without any express stijmlatioii. Accordingly, where the pur- 
chaser declined to accept land on account of an objection to 
title, which was held to be bad, and the vendor sold again for 
a lower sum ; it was held that he was entitled to recover as 
damages the difference between the prices contracted for, and 
that which he ultima(tely received (//). 

Where a contract for sale (iontained the following stipula- Damages be- 
tion : “ Lastly, if the purchaser shall neglect or fail to comply deposit, 
with any of the above conditions, the deposit shall be forfeited 
as liquidated damages to be retained by the vendors.” Held, 
that this applied only to a breach of the condition of sale, but 


(/>) 7 M. & w. 478. A railwn.N cdninMny which, utter giving a statutory 
notice of intention to take laiuU, tali', ti) take the iiccessaiy steps for 
assessing the compensation, is responsible tor damage sustaiiied by the 
owner : Morgmi v. Motropohtan, i?//. 6h., L. 11. 3 C. P. r).*):! ; ;{7 L. J* C. P. 
265. 

(c) Hawkim v. Kemp^ 11 East, 110. 

(fl?) Latrd v. Ptm, 7 M. & W. 474. 
le) im. 

t/) parfr 0 Vos. 04. 

(|7) V. kJdumrdeft. 5 t'h. 1) 378 : levoiscd on aiiotliei point at 

p. 392. * 
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not to a breach of the entire contract to buy, and that on 
a wrongful abandonment of the purchase the vendor might 
recover damages beyond the amount of deposit ; as, for instance, 
the auctioneer’s charges for the abortive sale, and the costs 
incurred by him in preparing to complete the sale {h). 

Where parties contract, as they fre(|uently do by a condition 
of sale, that the deposit money shall be forfeited if the pur- 
chaser fail to carry out his contract, the deposit cannot, nor 
can any part of it, be recovered back on the ground that the 
forfeiture was in the nature of a penalty, and the actual loss to 
the vendee was less than the amount of the deposit (i). In 
fact, the cases distinguishing between a penalty and licpiidated 
damages do not apply to a pecuniary deposit, which is in reality 
not a pledge, but a payment in part of the purchase money, 
made as a guarantee that the contract will be performed (Jc), 
It results from ^.his that if the seller seeks to recover damE^ges 
beyond the amount of the deposit, he must give credit ibr the 
deposit which he has retained. Therefore, where a contract 
for sale contained a condition that if the purchaser should 
fail to comply with the conditions, the deposit should be 
forfeited to the vendor, who should be at liberty to resell, and 
any deficiency upon resale, together with the expenses, should 
be made good by the defaulter, and on non-payment should be 
recoverable ^ liquidated damages, but that any increase of 
price at the s^ond sale should belong to the vendor ; it was 
held that, in estimating the loss on a resale, the deposit, 
although forfeited, was to be taken into account as diminishing 
the deficiency (Q. 

Similar principles would be applied to an agreement for a 
lease. The owner of houses agreed with H. to grant him a 
lease of certain premises for ten years, at an annual rent of 
500/. At the end of one year H. became bankrupt, anShif '. 
trustee under the liquidation disclaimed the agreement. It 
was held that the lessors might prove their claim unejer s. 23 


(70 Xeely v. Grew^ 6 Nev. & M. 467 ; XJftHCd' v. L. R. 10 C. P. 

638. 

(0 IXnim v. L. R. 3 C. P. 16] ; 37 L. J. C. P. 81, ante, p. 154. 

(k) Sugd. Ven. & Pur. c. 1, s. iii. § 18, p. 40, 13th ed. : ITowe v. Smith, 
27 Ch. D. 89 ; 53 L. J. Ch. 1056 : v. Ariwld, 14 App. Ca. 429 ; 69 

L. J. Ch.214. 

(0 Ocke7iden v. Ilenly, E. B. & E. 486 ; 27 L. J. Q, B. 361. 
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of the Bankruptcy Act, 3869, and that the measure of the 
injury sustained was the difference between the rent to be paid 
under the agreement, and what they could now obtain for the 
property (7n), 

3. Analogous to the case of warranties in sale of chattels, are Damages on 
the various covenants, for title, authority to convey, quiet enjoy- 
ment, and against incumbrances which are usual upon transfers against in- 
of real property. cumbrances. 

The cases upon this point in England are very scanty, while 
they are to be found in remarkable abundance in America. It 
is to l)e regretted that the multiplication of courts of inde- 
pendent jurisdiction in that country should make their decisions 
often a source of embarrassment, rather than an assistance in 
legal investigation. 

Actions may be brought for breai^h of the covenant for title, 
and authority to convey, before any eviction or disturbance 
of the plaintilT has taken place («). What ouglit to be the 
amount of damages under such circumstances ? 

It is plain that the conveyance may, notwithstanding tlif* Where some- 
defect of title, ])ass something to the covenantee, or it may, 
in fact, pass nothing at all. The former state of facts occurred plaintiff by 
in a very old case. “ B. covenants that he was seised of grant. 

Bl’acre in fee simjile, wlieu in truth it was (copyhold land 
in fee, according to the custom. By the Oonrt. The cove- 
nant is broken ( 0 ). And the jury shall give damages, in 
their consciences,* according to that rate, that the country 
values fee simple land, more than copyhold laii(r’(yO- This 
is exactly the same rule as we have seen before in the case 
of warranty of chattels personal ; namely, that the measure 
of damages is the difference between the value of the thing 
as it is, and its value as it Wjis warranted to be (</). And so 
in a case in New York, where on a similar covenant, it 
turned out that the grantors had the fee in two-sixths of the 

(wO Ex Lunei Cotd tj’ Jt'on Co ^ In tv Hule^ L. K. 7 28 ; 41 

L. J. Bank. 5 : Foater v. II heeler^ 88 Ch. D. 180 ; 57 L. J. Ch. 871. 

C'/i) Kvngdon v. Nottlc, 4 M. A; S. 58 ; Ex pnrte Elm(% 83 L 5. Hank. 28. 

As to what IS a breach of such a covenant, see Howard v. Madland^ 11 
Q. B. D. 605. As to wlion covenants aie implied in a lease, see Hagfwh v. 

Lloyd, [1895] 1 Q. B. 820 ; 64 L. J. Q. B. 441, 787. 

ip) ^ot broken, in the original, but cleaily by a misprint. 

(p) Gray v. BrUcor, Noy, 142. 

ip) Ante, p. 198. * 
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premises, and a life estate in the remainder, the (llourt said, 
“ There is no settled rule of law to ascertain the damages in 
such a case without having a jury to assess them, as they 
must depend principally upon the value of the estate during 
the lives of the defendants, which must be deducted from 
four-sixths bf the consideration money. Nor ought interest 
to be allowed during their lives ; for no one during that time 
will have a right to turn the plaintiff out of possession, or call 
upon him for the mesne profits ” (r). On the other hand, 
the defect in the title may be so complete as to pass nothing 
from the 'grantor to the grantee. In such a case, in Massa- 
chusetts, it was said, “The rule for assessing the damages 
arising from this breach is very clear. No land passing by 
the defendant’s deed to the plaintiff, he has lost no land by 
the breach of the covenant : he has lost only the consideration he 
paid for it. This he is entitled to recover back, with interest 
to this time ”(8). And it has been slated by Patieson, J., 
that where a mortgage is made with covenant for title, the 
measure of damages, in case of breach of the covenant, is the 
original debt (/). 

Where the plaintiff* has never got into possession of the 
land, and in consequence of the want of title never can, the 
above is clearly the proper measure for damages. The action 
on the covenant then comes in place of an action for money 
had and received, on failure of consideration (w). But it may 
be doubted whether the same rule would hold good, as a 
matter of law, where the plaintiff h^ got into possession, and 
in fact continued so still. A case may be easily imagined, 
and indeed constantly occurs, in which there is such a defect 
in the title as makes it strictly unsaleable, though there is 
little or no chance of the occupant ever being turned out. In 
such a case it would not be fair to allow the whole purotiaB«> 
money to be recovered. The vendor has not given a saleable 
title as he engaged ; but he has given up his own possessory 
title, which was worth something to him, and is worth some- 
thing to the purchaser. It is clear that if he were forced to 


(/•) Guthrie v. Pwidey^ 12 Johnson’s Rep. 126. 
(x) Bichfard v. PagCy 2 Mass. 455, 461. 

(0 4 Q. B. 395. 

(w) Baber v. Harris^ 9 A. & E. 532. ' 
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refund the entire purchase money, the estate would not revert 
to him, because, as against him, the title would still be in his 
vendee. The covenant, it will be observed, is a continuing 
one (.r) ; and, therefore, may be sued upon from time to time 
according as fresh damage arises (y). The fair rule then would 
be to give the plaintiff such damages as will compensate him 
for the defective quality of his title. This was the course 
adopted in the case last cited, where the special damage laid 
was, that the lauds were thereby of less value to the owner, 
and that he was hindered from selling them so advantageously. 
And so in an American case, where it a})peared that there was 
an outstanding paramount title, which the plaintiff had pur- 
chasi'd in, having been all the time in possession, it was held 
that he w’as not entitled to recover the whole consideration 
money with interest, but only the amount paid to perfect the 
title, with interest from the time of payment (2). It may be 
questioned, too, whether interest on the purchase money 
ought in any case to be allowed, where the plaintiff has had 
a beneficial possession. The lu’ofits received from the land 
ought to be assumed to be an equivalent for the outlay of his 
money (a). It would be different where the land had been taken 
for some use which could ])roduce no return until a distant 
period, which had not arrived ; as, for instance, wliere the 
purchase was of building lots or unreclaimed land. AYHiere the 
plaintiff has always been in possession, and Ins title has since 
been perfected, Without any expense on his part, nominal 
damages only can be recovered in the abseiK’c of sjiecial loss ; 
as, for instance, where the grantor, having conveyed without 
title, subsequently acquired a title, which was held to enure to 
the grantee by esto])pel(/>). 

A breach of the covenant; for quiet enjoyineut c-annot occur 
till the plaintiff has actually been dispossessed or Otherwise 


(♦»') Kimjdon v. yottlr, 4 M. A S. r)3. 

(//) A»t(\ pp. J()(i rt mj. 

Spruuj V. ChaM\ 22 Maine, r»05 • Brandt v. Fih^ter, o Iowa, 2^7. 
Fawrett \.'Woodit^ 100. J4ie vendee cannot, howevor, swell Ins 
damages beyond the amount of the consideration paid to tl*o vender by 
purchasing the paramount title * Co.r v. I/mrt/, Penn. IK 
(a) Cojn v. Henry, 32 Penn. 18. 

{h) Ihiaeter v. Bradhura, 20 Maine, 2(>0. And see uVoider v. Jluntj 
18 Iowa, 212. ’ * ' 
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disturbed (c). Oases of this sort present less difficulty than the 
preceding in one respect, viz., that the nature of the damages 
is in general no longer hypothetical, but ascertained. Where 
the plaintiff, who was lessee of a term, was evicted, it was held 
that in actions on the covenant for title, or quiet enjoyment, the 
measure of damage was the value of the unexpired part of the 
term, and the amount of any damages recovered against the 
plaintiff by the ejector as mesne profits without interest (^^). 
And where an action is brought against the occupier by a 
person with superior title, and the former compromises by 
paying money, he is entitled in an action upon the covenant 
for title to recover the whole sum so paid, and his costs as 
between attorney and client, even though he gives the cove- 
nantor no notice of his intention to compromise. The only 
effect of want of notice is to let in the party, who is called 
upon for an indemnity, to show that the plaintiff* has no claim 
in respect of the Alleged loss, or not to the amount alleged ; that 
he made an improvident bargain ; and that the defendant might 
have obtained better terms, if the opportunity had been given 
him (e). And any other damages, which are the natural con- 
sequences of the wrongful breach of covenant, may be recovered 
in addition to the value of the term so lost, if it was of value ; 
as, for instance, the expense of setting up in a new place (/). 

Where a railway company had purchased the reversion of a 


(^0 See as to what are breaches of this covenant : Sanderson v. Mayor 
of Berwick^ IJ Q. B. D. 547 ; 53 L. J. Q. B. 550 : explained by Lindley, 
L.J., Manchester^ S. Sf L. Ry, v. Anderson^ ^ P- 402 : 

Jenhtns v. Jackson, 40 Ch. D. 71 , 58 L. ,J. Ch. 124 : Rohinson v. Kilrerf, 
41 Ch. D. 88 ; 58 L. J. Ch. 392 : Marrison v. Lord Mniwastcr, [1891] 
2 Q. B. (580 : Wallh v. IIa7ids, [1893] 2 Ch. 75. 

(jV) Williams V. Rurrell, 1 C. B. 402. So, where a lessoi*, being tenant 
for life, with jiower to grant leases in possession, granted to a lessee in 
possession a reversionary lease, which, on the lessoi’s death, reversioner 
refused to ratify, the lessee recovered from the lessor’s executor 'the' 
premium which he had paid to the lessor, and the difference in value 
between the term professed to be granted by the lessor, and that ulti- 
mately gianted by the reversioner, together with the excess of the costs 
of the second lease over that of the void lease : Lock v. Furze, 19 C. B. 
N. S. 96 ; 34 L. J C, P. 201 ; affirmed in Ex. Ch. L. 11. 1 C. P. 441 ; 35 
L. J. C. P. 141 . Jenkins v, Jones, 9 Q. B. 1). 128 ; 51 L. J. Q. B. 438 : 
IJenty v. Wray, 19 Ch, D. 492 ; 61 L. J. Cli. 422 ; reversed on another 
point, 21 Ch. D. 332. 

(f) Smith V. Compton, 3 B. k Ad. 407 : Ralph v. CVmich, L. R. 3 Ex. 
44 ; 37 L. J. Ex. 8. 

(/) Grosrenor Jfotel Co.\. iramilton, [1894] 2 Q. B.836; 63 L. J.Q.B, 
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lease which contained the usual covenant fon quiet enjoyment, 
and then not only caused structural injury to the lessee’s house 
by their works, but rendered the access to his premises less 
convenient, by blocking up half of the thoroughfare in which 
it stood with their hoardings, and by the passage of their carts, 
and for several days obstructed a passage through which he 
had a right of way, Lindley, L.J., said : “ I take it that a mere 
temporary inconvenience caused by a lessor, not in depriving 
his tenant of a right of way, but in rendering his access less 
convenient than it was, is not a breach of covenant for quiet 
enjoyment. A temporary inconvenien(‘-e which does not inter- 
fere with the estate or title or possession is not, to my mind, 
a breach of covenant, nor is there any case that goes anything 
like the length required to show that it is.” “ It appears to 
me, therefore, that none of tliese things, except the structural 
injury to the house, are breaches of the covenant ; but even if 
they are, the answer is that the acts done by t he company arc 
done under their statutory powers, and the remedy, if any, is 
compensation under the Acts ” (//). 

A covenant for quiet enjoyment is a continuing covenant, 
upon which damages may be recovered from time to time as 
they accrue. Hence in such an action a plaintiff cannot 
obtain future unascertained damages. Where the breacli of 
covenant consisted in the fact that other persons had estab- 
lished a right of ivay over the demised ])reniises, it was held 
that the measure of damages was not the permanent injury to 
the land, but only the damage sustained uj) to the commence- 
ment of the action (h). Jessel, M.R., said, It has been 
held that where there has been eviction, so that you can never 
have another action under the covenant for quiet imjoyment, 
but are evicted for ever, there, of course, the damages must 
be assessed once for all. But where there has been no eviction 
the damages are only the damages actually sustained ; because 
you cannot tell what may happen in the future, or how far 
persons who have a right to interfere and disturb the quiet 
enjoyment may choose to avail themselves of that right, or 
whether they will interfere at all. That being so, the evidence 

(^) Manchpstvr] (field 4* Lincoln 11 if, (\k v Andemon, [ISDS] 2 Ch. 
394 at p. 401 ; 69 L. J. ph. 068 . 

(/t) Now up to the time of their af^essmeut, Ord. 30, K. oS, p. Ill, 
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ought to have been directed to show that some actual damage 
had been sustained by the plaintiff by reason of the interference 
of the Stennings by the exercise of their right of way before 
the issuing of the writ ” (?*). 

Of course the rule stated above, as to the damages being 
the value of the unexpired part of the term, ^vould apply 
equally where the estate w'as of a nature higher than a chattel 
interest. If it were held in fee, the damages would be the 
entire value of the estate. And then arises the question, how 
is this value to be calculated ? Is it to be the value at the 
time of conveyance, or at the time of eviction ? There is little 
authority upon this point in England, but it has formed the 
subject of frequent discussion in America (Jc ) . 

Land may have obtained an increased value since the time 
of the conveyance, either from intrinsic circumstances affect- 
ing it, or from improvements made upon it by the purchaser, 
in New York, aild some other states, it was early decided that 
(he measure of damages in case of eviction, when the pur- 
chaser derived no benefit from the property, owing to the 
defective title, was the sum paid, with interest from the time 
of payment, and the costs of ejectment (/). Kent, C.»I., said : 

Upon the sale of lands, the purchaser usually examines the 
title for himself, and in case of good faith between the parties 
(and of such cases only I now speak), the seller discloses his 
proofs and knowledge of the title. The want of title is there- 
fore usually a case of mutual error, and it Would be ruinous 
and oppressive to make the seller respond for any accidental 
or extraordinary rise in the value of the land. Still more 
burdensome would the rule seem to be, if that rise was owing 
to the taste, fortune, or luxury of the purchaser. No man could 
venture to sell an acre of ground to a wealthy purchaser with- 
out the hazard of absolute ruin.” The same rule was appli-ed 
in a later decision to the case of improvements made by the 
owner, for which it was held that no allowances could be 
made(?w). And a similar doctrine was laid down where the 


(0 Child V. Steimuig, 11 Oh. I). 82 ; 48 L. J. Oh. 392. ‘ 

(/a) See Sedg. Dam. 159, pp. 321 et neq, 7th ed. ; s 9.57, 8th ed. 
(0 Slaats V. Ten ICydCn 3 Caines, 111 (/). 

(w) Pitchm’ V. Lli'tTtgidon, 4 Johnson’s Kep. 1. 
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eviction was from a lease {n ). These decisions seem to have 
been founded not only on the arguments from expediency 
which were advanced, but on the analogy of the old law in 
the case of a warranty, upon a writ of ivarrantia chart(e. There 
the rule also was, that the value should be taken at the time 
of the conveyance, and not at the time it was recovered back 
from the occupier (o). The law of New York upon this point 
is followed by the states of South Carolina, Virginia, Ten- 
nessee, and Kentucky. On the other hand, in Massachusetts 
and ( Connecticut, although the purchase money and interest is 
held to be the proper measure of damages, in an action on the 

covenant for title where there has been no eviction, the Courts 

* 

have decided that wliere there has been an eviction, the value 
of the land is to be estimated as it was at that time (;?). And 
so in a case before Knight Bruce, V.-C., in 1850, where a 
father had settled an estate upon the marriage of his son, and 
covenanted with the trustees that he was seised in fee, whereas 
he was but tenant for life, in estimating the damages for the 
breach of covenant, the value of the estate was taken at the 
death of the settlor (</). 

I conceive that the doctrine laid down by Kent, (h J., is 
clearly the eejui table rule, where the improvements arise fi'oin 
causes of an entirely collateral natiii’e, such as the growth of a 
town, the formation of a railway or tlie like. The occupier 
has had all the benefit of this increased value, so long as it 
lasted, without paying anything for it. Even supposing that 
he had sold again after the land had risen in value, and been 
forced to pay back to his purchaser according to that additional 
value, still he would be only repaying money which he had 
actually received, and no more (r). 

But the same obvious equity seems by no means, to exist 
when the additional value arises from the outlay of the jilain- 
tiff’s own capital upon the land. No doubt cases might be 
put in which a claim for damages on this account would be 


( 7 O KniTWff V. 1 1 Wend. 38. 

( 0 ) fi Ed. il. 187. . * 

( 7 ;) Gore V. Brazier^ 3 Mass. 523, 543 : CtiKwell v. Wofdcll^ 4 Mass. 
108 : Ifornford ^'WrhjM, Kirby, 3 . 

(q) Wace V. BicheHoriy 3 D. (L Ac S. 751. See at p. 756. 

(r) But m Look v. Parze, ante. \). 218, the plaintiff really recovered 
damages for a rise in the value of the land. 


Increase in 
natural value* 


O /tlay ot 
capital. 
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clearly inadmissible ; as, for instance, if a person bought a moor 
or a mountain for shooting over, and chose to reclaim the one, 
or build a mansion with pleasure grounds upon the other. But 
suppose he purchased building ground at so much per foot in 
London or Manchester for the express object of building, ought 
he not to be repaid for money laid out in this way, the benefit 
of which is seized by a stranger ? In this case, the damage 
incurred is the direct result of the breach of contract, and a 
result which must have been contemplated by the party entering 
into the covenant (s). Probably this will be found to be the 
true ground of distinction, and that every case must be decided 
upon its own merits, according as the improvements were the 
fair consequence of the contract of sale or not. 

Damages in Where there has been an eviction of part of the land sold, 

^se of evic- ^ mode in which damages are to be assessed will vary accord- 

tion from part . , *' 

of the land. ing as the failure, of title takes place as to an undivided share 

of the land, or as to an ascertained portion of it. In the former 
case, the vendor must refund an aliquot part of the purchase 
money, according to the fractional part lost by the purchaser. 
Ill the latter case, evidence may be given of the quality of the 
sjiecific piece from which the plaintiff has been ejected, and 
the law will apportion the damages to the measure of value 
between the land lost and the land preserved (/). Where the 
land is only held on lease, and there is a jiartial eviction by 


(«) Accortlmgly, in equity, a purchaser of building land has had allowed 
to him the amount expended in erecting houses . Jiuutuj v. 

27 Beav. 565 : 29 L, J. Oh. 93. In Bolph v. Crmch, li. It. 3 Ex. 44 ; 37 
L. J. Ex. 8, the lessee, a florist, recovered the value of his conservatory. 
And in America, tenant’s improvements rendering the land more produc- 
tive, have been allowed : UicVetU v. LostHter, 19 lud. 125 ; and the costs 
of paving in front of building lots: IlnU v. City of New Orleans^ 18 
Louisiana (Ann,), 321. In an action for breach of a covenant for qipet"^ 
enjoyment, it appeared that the plaintiff had erected buildings ujion the ■ 
land and converted it into jfleasure grounds, and he claimed damages for 
the expense he had incurred in so doing. Dallas, G.J., said, “ I very 
much doubt whether in any case a plaintiff can recover for the improve- 
ments and buildings he may choose to make and erect upon the lands.” 
The point, however, was not decided : Lewh v. Vamphell^ 8 Taunt. 
727. 

(0 Per Kent, C.J., Morris v. Phelps^ 5 Johnson’^ Rep. 49, 55 ; Pra)idt 
V. Foster^ 5 Clarke, Iowa, 287. In one case in America, for the purpose 
of reducing the damages to a nominal sum. parol evidence was admitted 
to show that nothing was m fact paid for the specific piece, and that it 
was included in the conveyance by mistake : Nuttings, Ilerhert^ 35 New 
Hamps. 120. 
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title paramount, the rent will be apportioned (w). The damages 
then ought, according to the principle laid down before (r), to 
be the value of the part evicted for the unexpired portion of 
the term ; that is the difference between the rent which would 
have l^een paid, and the profits which would have been made. 

Where, however, the eviction is by the lessor himself, or any 
one claiming through him, there is no apportionment, but a 
compl'ite suspension of all subsequently accruing rent(«6'). 

Would this make any difference in the claim for damage ? 

Where the damages^ are to be cahmlated upon the basis of Deed is con- 

the purchase money, its amount, if stated in the deed of con- elusive as to 
■V ' Til 1 ITT, amount of 

veyanoe, cannot be contradicted by parol evidence. Where purchase- 

any consideration is mentioned, if it is not said also, ‘and for 
other considerations,’ you cannot enter into any proof of any 
other : the reason is because it would be contrary to the deed ; 
for when the deed says it is in consideration of such a par- 
ticular thing, that imports the whole consideration, and is 
negative to any other ” (ir). On the same principle, evidence 
cannot be given that it was really smaller than is stated, or 
that it was never paid at all {y). One case may seem con- 
tradictory, hut is really not so. A deed containing a general 
release of all debts, recited that the releasee had previously 
agreed to pay to the releasor the sum of 4o/., and that “in 
consideration of the said sum of 40/. being now so paid as 
hereinbefore is mentioned,” and also in consideration of certain 
other payments to him and J. S., “ the receipts of which said 
several sums they did liereby acknowledge,” he the plaintiff 
releases the defendant from all demands, &c. ; the action was 
for the 40/. which it was proved had never been paid. It 
was held that the words of. the deed formed no estf»ppel, as 
the general words of the release were qualified by the recital, 
and that the sentence ought to be read, “ In consideration of 


(«4) Smith V. Cro. Jac, 1(50 Stevemou v. Lamhurd^ 2 East, 

.575 ; Boodle v. CamhrlU 7 M. & Clr. 38(5. 

(r) Willifima v. Jhirrell^ \ C/. B. 402, tint< , p. 218. • 

{w) Momson v. Chaduodt, 7 C. B. 206. 

(a?) JRer Lord Hardwioke, PeacoeJt v. Monli. 1 Ves. 8en. K8. 

(y) Pomttree v. d'aeoh^ 2 Taunt. 141 * Bah^r v. Betocy^ 1 B. &; C. 704. 
But in equity a recitiil that purchase money lias been paid may be sho^vn 
to be not true : Wilson vt Keafinq^ 4 De Gex A J. 588 , 27 Beav. 121 ; 28 
L. J. Ch. 895. • 
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the sum of 40?. being now so agreed to be paid as aforesaid ” ; 
while the subsequent words of receipt referred more properly 
to the payments which were to be made to the releasor and 
J. S. {z). 

It must be remembered that a covenant for quiet enjoyment 
is only a covenant to secure title and possession. It does not 
guarantee the tenant that he may lawfully use the land for any 
purpose. And even though there is a covenant restricting him 
from using the land for certain specified purposes, this does not 
amount to a guarantee that he may use it for all other purposes. 
Defendant became assignee of a sub-lease which contained a 
('oven ant for quiet enjoyment by the sub-lessor, and a covenant 
by the sub-lessee that he would not use the premises for certain 
defined purposes, of which the trade in beer was not one. He 
\vas ignorant that the original lease contained a covenant 
against selling b/ier. The original lessor obtained an injunc- 
tion against his continuing the beer trade, ft was held that 
tliis was no breach of any covenant, express or implied, 
between the sub-lessor and sub-lessee. The injunction did 
not interfere with liis title or possession, but only with a par- 
ticular mode of enjoying the land, in which he had never been 
guaranteed (a). 

In the case of a covenant for further assurancie the whole 
value cannot be recovered till the ultimate damage is sustained. 
And if no damage is suffered in the lifetime of the ancestor, 
the action must be brought by the heir and not by the 
executor (b). 

I’he last species of covenant we shall notice under this head 
is the covenant against incumbrances. There seems to be no- 
difference in principle between a covenant against incum- 
brances, and a covenant to pay them off’. If so, the point is 
decided in England, The action was by the trustees of tihe - 
defendant’s wife on a covenant to pay off incumbrances to the 
amount of 19,000?. They had paid nothing themselves, and 
no special damage was laid or proved; it was held that the 
full amount of the incumbrances might be recovered. Lord 
Tenterden, C.J., said, If the plaintiffs are only to recover a 


(^) La-mpnon v. Corhe, 5 B. & A. S06. 

la) B(‘nnett v. Atherton, L. R. 7 Q. B. 316 ; ‘*11 L. J. Q. B. 165. 
(/>) King V. Joma, 5 Taunt. 418, 428. 
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sliilling damages, the covenant becomes of no value.” And 
Patteson, J., said, “ At law the trustees were entitled to have 
the estate unincumbered ; how could that be enforced, unless 
they could recover tlie whole amount of the incumbrances in 
an action on the covenant ? ” (r). The rule in America is 
diffennt. There it is lield that tlic damages arc merely 
nominal, unless the plamtili* has paid something to their 
discharge {d). But that when he has extinguished the incum- 
branc 'is he is entitled to an indemnity (c). 

I conceive that the rule laid down by the (-ourt of King's Pnnoiijlo of 
Bench is the true one. The damages are not, as Mr. KSedgwick 
seems to suppose, given in respect of a future contingent loss. 

They are the proper compensation for an actual and existing 
loss. Tile question is, how much is the value of the estate 
diminished at the moment by the existenc(*> of the incum- 
branctis? If interest has to be paid upon them, there is a 
clear loss of annual profit : but sujipose the interest is provided 
for elsewhere, and the estate is merely an ultimate securitN, 
still the owner is damniiied to th<‘ full amount of the incum- 
brances, if he sliould wish to sell the estate, to mortgage it, to 
settle it, or to charge portions upon it. True, he iimy not 
want to do any of these things at present, hut as soon as iu' 
does want to do them, he will undoubtedly fail. It is no satis- 
faction to a man who has to break off* a match, for instance, 
he(?ause ho cannot effect a settlement, to he told that he may 
now liring an action, and obtain substantial damages. Nor is 
it any answer to say that, he may himself ])ay off th(‘ incinn- 
bram^e, and then sue ; because very likely he may have u(» 
ready money, and be unable to borrow any, on account of tht‘ 
ineumbered condition of his^ estate ; in short, the American 
doctrine converts a covenant to ])ay off incumbrances into a 
covenant of indemnity against inciimbraiices, wliich it is 
appreliendcd is a very different thing. ' 

UO Jjrthhrtdffc v. Miff ton, 2 1». iV Ad. 772 

(flj) Pvcsootl V. Tnunan, + Mass. <>27 . Grunt v. Tullmun^ 20 N. V. 101 
But where tluj rejiroseut^atioii that the ])ro))oi ty was uiniK’iunWml was 
made fraudulently, t lie amount of the mortgage wusieeoveied Ilun/hf \. 

Hayf, 19 N. Y. 40*1. • . • 

(c) Delaienfne v. Ao/v/a’, 7 .lolinsoirs lh*p. a.’iH • IIuU*y. Dean, 1!1 
Johnson's Hop. lor>. Cases wliere the giantee has beeii actually evict rd 
in conscciuenee of tlu' breach of covenant, of eoiuvc come under difli'n ni 
rules. See all tlie cases, Sedg. Dam. 17S — J82. pp. a.‘»2 — JCm, 7lh ed. ss. 9(;7 
et /fcy., Sth ed. 

M.l). (,) 
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Where, however, an action is brought on a covenant against 
incumbrances, and the incumbrance is not necessary, but only 
a contingent one, which may never occur, the damages will be 
nominal (/). 

And where both present and contingent loss are negatived, 
the damages will obviously be only nominal ; for instance, when 
at the time of trial the incumbrance has ceased to exist, and its 
removal has caused no expense to the jilaiiitiiF (//). 

The amount of damage recoverable for a breach of covenant 
to renew was much discussed in a case iii Ireland (//). The 
covenant was treated as not involving a contract that the 
renewal would confer a good title (/), and it followed as a 
necessary consequence tliat the value of the renewal, for with- 
holding which damages were to be assessed, depended jiartly 
on the value of the land and partly on the title of the lessor. 
Tt was considered that if the lessor iiad no title or estate* out 
of which a valid renewal could have been carved, the l(‘.ssee lost 
nothing by the non-renewal, for under such circumstanc’.es a 
renewal would have been valueless (Jc). The same decision 
was given in a recent case, where the covenant to renew at a 
specified rent was granted by a lessor who was only empowered 
to lease at the best rent obtainable. Wh(3ii the tune for 
renewal arrived, the rent specified in the covenant was far 
below the bc‘st rent. It was bold that the covenant was good 
when it was made, but that it could not be carried out for 
want of title when the time arrived. Thei'efore, that it could 
not be specifically enforced, aud that no damages ctould be 
awarded for its breach (Z). 

Where a house is let furnished, for immediate occupation, 
there is an implied covenant that the house is reasonably fit 
for habitation, so that the intending tenant can safely enfceip 
into his tenancy on the day on which the tenancy begins. 
AVhere this* condition is not complied with, the tenant is at 


(/) Va)w V. Lord Barnard^ Gilb. Ecj. Hep. 7. 

(<7) HerricU v. Moore. 19 Maine, 313 • Smith v. i 1 New Hamps. 

482. 

(70 StroTUf V. Kean, 13 Tr. L. R. 93, Ex. i)\\. 

(i) Ih., per Pigott, C.B., at p. 146, 

(TrO Strong v. Kean. 13 Ir. L. R. 93, Ex. (3i. ; and see per Cramptoii, .]. 
at p. 128. 

(0 Gas Llrflit and Coke Co. v. Towse, 35 Cli. 11. 519 ; 56 L. .1. Ch. 889 ; 
following Bam v. Fothergill, L. R. 7 H. L. 158, a7ite, p. 207, 



IMPLIED COVENANTS. 


227 


liberty to rescincl tlie contract at once. But if he docs not 
choose to do so, he would be entitled to recover damages for 
the inconvenience and loss he was put to ; for instance, the 
expense of remedying the defect complained of, the cost of 
removing to a hotel and living there while the house was being 
made habitable, and the like(w^). And so where persons are 
admitted into a building on payment, there is an implied 
warranty that the building is safe (m). 

Ki Dally, it may be remarked, that as the damages for breach 
of any covenant are measured by the actual loss or incon- 
venience which the plaintiff has been put to by tlie breach, 
this loss or inconvenience may from time to time vary or dis- 
appear. If by lapse of time, (ihange of circumstances, or from 
any othei* c-ause, the covenant lias ceased to operate, or ha,s 
wholly or in part lost its beneficial (diara(5ter, or if its breach 
has been acqui(!sced in to a degree short of i.iat which would 
bar an action, a broach may come to be measured by very 
-small, or by merely nomiujil damages {o). 


(w.) V. Ff)(rh //((fin/1,2 Kx. D. .‘iSG . 4(‘> .1 Ex. ISlt Tin ro 

K no implied llial the liousc stall contmuc tit fi>r liabitaliOD • 

V. risif) I 2 (^). l>. ai)r> ; (ir* Jj. .1. {/, J> ‘M 

(w.) Fnnicis (WJn'rll U U. r> </, ]> I8t, r,ni . ;Ui L, J. Q. B. 1111, 

2‘*l. 

OO TF/z/rS^’// V SchonI for /i((J/(fr}if J/ht/tJ, S Q. H. I). .‘^>7 .71 .1. Q. 1». 

AVn/'m V. (’nlh/n‘,'2\ Oh. 1) ISO , 72 I.. J. Oh. 770 . atht 28 Oh. L). 
103, 7t‘i,. , 1 . ch, i; 


Change of cir- 
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Extras. 


Deviations. 


CHAPTER VI. 


1. M’orh u}ul luluHU', 2. Conivacis oj Inrimj and .scrarc. 

Next to contracts of sale, probably the most common species 
of contract is tliat by wliicli the labour of others is purcliasecl 
for a limited time. Amercements of this sort are entered into 
with a view to the performance of a ]>arti(‘-iilar work, or the 
procuring of a (certain amount of service, and the remuneration 
to the other i)arty resolvivs itself into the price of tlie work, or 
his o\\ n wages or salary. 

I. As to contracts for uork and labour. 

This case will be simple emmgh where the work has been 
done according to the contract. The measure of damages will 
be the contract price if Jiny, or the value of the thing, if no 
price has been fixed. Where the work consists pirtly of work 
done under a special contract, and partly of extras added 
subsequently, the plaintiff may recover for * the latter at once, 
on a quantum meruit, even though the time for paying for the 
work under the agreement has not aiTi\ed. And a qvuaium 
meruit is the only way in which such extras can be sued for, 
unless there has been a special contract to meet them («). In 
such an action the original contract must he i>ut in stamped, 
that it may be seen what work was extra (^). Where 
has been a contract for a specific work at a settled price, and 
deviations have been subsequently agreed on, the cmiiloyer is 
not liable beyond the amount stipulated, unless he was iiiforiiied 


(a) IloJmn v. Godfrey, 1 Stark. 275. Sc(' as to the effect of special 
contracts, Jta^tyer v. G. W. Ity. Co., .5 H. Ji. Ca. 72 ; Jlmnell v. Sa da< 
Bandeira, 13 O. 11. K. S. 141); 32 L. J. (’. I*. 08*. Stadhard v. Lee, 
3 n. & S. 301 ; 32 L. J. Q. B. 75. 

ijt) Bnxton v. Corot ><11, 12 M. W. 420 ; but sec Bdtc v. Kimfxford, 
14 C. B. 753 ; 23 L. J. (3. l>. 123. 
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that the ulteratioiia would create additional expense, or unless 
he must necessarily have known it (c). And where the plaintiff 
has contracted to supply a ])articular article of certain materials 
4 it a stated price, he cannot by making- it of superior materials 
obtain a right to an inci’eused price ; nor can he, when it has 
once been delivered to the defendant, force him to return it on 
.his refusal to pay such a price (/I). 

Where the plaintiff was employed to construct a machine, 
by means of which he was to experiment on the best inode of 
canying out defendant’s patent, it was held that in an action 
for work, labour, and materials, he might recover not only the 
cost of the machine and his own labour, but also for his 
scientific skill, and the use of other machines necessarily kept 
idle whil(^ the experiments were going on (/?). 

Interest will be recoverable under 1 W. lY. c. 42(/’), 
but not otherwise. 

On the other hand, tliere may be a failuie to cany out rhe 
(‘ontract, either through the plaintiff’s default, or the refusal of 
the defendant to allow him to proceed in it. 

When the contract is to do a specific; piece of work, as, for 
instance, to build a house for an entire sum. there can bo no 
claim for payment oi* any part before the* Avhole is finished {(/), 
But where the consideration is ap])ortional)le, as ^\hell a ship- 
'wright agreed to put a shiji into thorough repair, and no 
entire sum has lieeii agreed on, it has been held that the 
person wJio is to do the work may sue for payment a.s the 
benefit a(;crnes, and recover pro tun to {h). A forlmi where 
the consideration is apjiortioiied by tlie agTeement, and a 
lirice affixed to each item, as on a contract to deliver straw at 
the rate of three loads in a fortnight u]> to the 24tli June, 
at the sum of ])cr Ioad'(/). It may be observed that the 
contract with the attorney is an entire one, to carry the suit 


(r) Lorrlork y. Atntf, 1 M A Ko}». 00. 

{d) WdiHOt V. Smith, H l\ A V. 4.V1. 

(p) (jt‘aff()?i V. AvmifiKjc, '2 V. B. ‘0>0 , Jtird \ M'dahetp 2 (\ A K. 707. 
(/) Sec f(nfi\ ]). , 

(</) V. C\ A P. 120 : v ].. 11. 2 0. 1\ (mI ; 

liO L. J. (;. J‘. aai, in Kx. AmpO’fhh Aai. (\k v. 1*. K. 10 

J*. 271, 571 : U L. ,T. 0. \\ I.’IO, 202, ii! Thr 1 80S 1 [\ 00; 

4i7 L. J. I*. r,a. 

(/O V. Ilai'chmh, 2 P>. A AO. (01 

(O Withers \. Itt’ynoldK, 2 IJ. A ^82. 


Claim for pay- 
ment before 
ontii‘(‘ work 
has been 
completed ; 
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to its termination, and he cannot recover costs for part of a 
suit which he has abandoned, unless he has J2fiven his client* 
reasonable notice (./), or can sliow some satisfactory reason to- 
dispense witlj such notice (k) ; l)ut if his client refuses to 
supply him with money, he may, after notice, discontinue the 
proceedings, and sue for the w'ork done (/). 

No action can be maintained upon a contract to do a certain 
thing- at a stated price, where the plaintiff has himself failed 
to perform his part of the agi*eement. Nor can lie recover 
even for the partial benefit the defendant has recei\cd, >\hon 
the labour was CAiiended upon the defendant’s own property 
so as to be inseparable from it ; as, for instance, wliere the 
contract was to make three chandeliers complete for JO/. ; or 
to cure a flock of sheep, the agreement being that the plaintiff 
was to be paid nothing unless he cured all, which lit* did not 
do (r/i.). Here the retention of tlic benefit accruing from the 
plaintiff’s labour clearly raises no new implied contract to pay 
for it, and the original contract lias been broken. Where, 
however, the original agreement has not been performed, but 
the plaintiff has done sometliing which the defendant has 
a(*ccpted and retained, dealing with it in snoh a manner as 
to raise an implied contract to pay for it, the plaintiff may 
recover the value of the partial benefit, not upon the original 
contract, but upon a qininlum meruit. In such -a case he is 
only entitled to recjover the value of the work done, and the 
materials supplied (m); and the iiiieriority oT the work may 
be given in evidence m reduction of damages ((>). No 


(jf) Ifarns v. 0»hoHrn, M. 02i). 

(/i) jVfcholU V. Wthon, 11 JM. Ac W. KMJ. 

(0 Varna fidau y. J^rownTj i) IJiit iii u in llin I’n\y 

Council, where a decicc had been made in favour ot the apiielhint with^ 
costs, and his solicitor declined to jirocecd witli llic taxation, ajiparently 
for want of funds, the Committee <hrecled him to iiroceed in the matter 
at once. Lord Westbury sfiid : “ It is the duty ot a solicitoi, who has 
once undertaken a cause, to carry it to a conclusion, and he cannot refuse 
to do that duty by reason of the client not having complied With any 
application that may liavc lx?cu made to him.” Jan. 26, 1870, Aiio/t.y 
4 Bengal, L. R. l\ C. 20. 

(w/-) Sitiolftir V. JiowJcM, 9 B. Ac C. 92 . v. 6 D. A: 11. J : 

Munro v. JJaft, 8 li, & B. TJS. 

(n) GrounneJl v. Lavih. 1 M. & W. 8r>2 : v. Oodwhi, 3 Bingh.. 

N, C. 787 : Cliaprl \. Hu 2 C. Ac M. 214. 

(ii) Jiaaten v. Jiutter^ 7 liasl, 479 : Conzlm \ . Paddon, 2 C. M. Ac IL 547 j 
and ace p. 1 19. • 
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remuneration at all can be recovered, when no benefit has been 
received. This may happen, cither where work which might 
be useful hfis been performed unskilfully, or where work which 
is useless for the object in view lias been performed even 

skilfully (jO- 

Where a party contracts to do work at a certain price, and 
his employer afterwards does part of it, or furnishes part of the 
materials which the former had undertaken to supply, this is 
matter of reduction of damages, not of set-off (q). 

There is nothing peculiar in an attorney’s claim to recover 
costs, except the statutory regulations us to delivering a signed 
bill, and getting them taxed (r). 

Where the noU-performance of the contract arises, not from 
any failure on the part of the plaintiff, but from some act of 
the defendant, who absolutely refuses to perform, or renders 
himself incapable of pcrfoi*ming his share of the contract, the 
plaintiff may rescind the contra(;t and sue at once, on. a. qimnhnn 
meruil, for what he has done. This was decided in a case 
where the jilaintiff had been engaged by the defendant to vvrire 
a treatise on Costume and Ancient Armour, to be published in 
the Juvenile Library, When a certain progress had been made 
in the work, the defendants abandoned the publication for 
which it was intended. The de<ilaratioii contained a count 
for work and labour, upon whicli it was held that the plaintiff 
might recover on the principle stated abo\e (.s). 

II. As to contracts of hiring. 

No difficulty can arise, when the action is for wages earned 
by virtue of a contract which has been completely performed. 

When the contract is to serve for a specified time for a 
specified sum, the plaintiff cannot recover that sum upon the 
contract unless he has performed it : nor upon a qmntinn 
moruii^ unless the non-performance arises from the defendant's 


(/;) Hill V. Frathvrntonhavqlo Rmgli. r>(>9 * HnntU'y Itulwcr, <» 
Bingh. N. 0. 111. 

(jf) Turner v. Dtapt r. 2 M. U. 211 . Aetvtou v. For,stei\ 12 M. AV. 
772. • 

(r) C & 7 Vict. c. 711, s. ‘M. As to evi<kuico m ieiluction,6f diimagos, 
sec antc^ p. 1 ] 1). 

Qt) Planche v. (hlhurn^ 8 Bingb. 14 Sec Pnelteff v. Jiful/jn\ 1 C. 1*. 
N. S. 29(1 ; 2(1 Li. J. C. InchbaUl v li'csteru ^etlffhernf ('o.^ 

17 0. B. N. S. 788 ; 84 L. J. t'. B. 15.. 
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axit ; therefore where a seaman was hired for a certain sum, 
provided he proceeds, continues, and does his duty in the ship 
for the voyage,” and he died before its aiTival, it was held that 
no wages could be claimed either on the contract, or upon a 
quantum meruit {t). On the same principle, where a servant 
is dismissed for misconduct, he cannot recover any wages due 
to him since the last pay-day {\(). 

Where the service has been determined before the natural 
time, by the wrongful act of the defendant, some questions of 
nicety arise, both as to the amount that may be recovered, and 
the mode in which it must be sued for (r). 

In the first place, “the distinction is very important lietween 


(0 Cutter V. PowelU 6 T. R. 320, 2 Sm. L C<i. 1. It may lie lemarked, 
that the rule by which a seaman’s right tn wages w'as mmle eentingent 
on the earning of freight w-'as done away with by the Merchant Shijiping 
Act, 1854, 17 ^ 18 Vict. c. 104, s. 83 The rule nevei extended to the 
master : Jtawltniii v. Twnell^ 5 K. A 11. 883 ; 25 L. .1. (^. li KU). 

(?/) ItKlfjimy V. llunqoriord Mnrhet (\k, 3 A. A K. 171 . WftUh v. 
WaUcy^ L R 0 11. 307 . 43 L. ,J. Q. B. 102. 8ec, for instanc.cs of such 

dismissal. Turner v. Jtohtnson^ 5 B. A Ad. 780 • Amor v. Fearon. 0 A. A E. 
548: Gould \\ Wehh, 4 E A B. 033 lionfon v Anne! I, 30 Oh. I). 330. 
The act need not involve any moral delinquency Turner v. Mason^ 14 
M. A W. 112 • South V. Thoot/fMoHy 8 0. B. 44 ' Horion, v. MAluriry^ 29 

L. J. Ex. 200 ; and want of skill to do woik imdeitakcm just dies dismissal . 
JJarmerv. Corneliun^ 5 0. B. X S. 230; 28 L. J. (5. B. 85. It is not 
necessary for the master to tell the servant the grounds oi his dismissal : 
HailUe v. Kell^ 4 Bingh. N. 0. 038 ; nor even to know tjiem at the time, 
)irovided a sufficient ground for dismissal did then exist Itidyiray v. 
Ilumjerford Mai'Uet Co.y 3 A. A E. 171 Wdetfb v. (treen^ 3 O. A K. 52 ; 
Spotswood V. Barrow^ .5 Exch. 110; though he may by his mode* of 
])leading make his knowledge of the misconduct material, and necessary 
to be proved: Mercer v. Wholly 5 Q. !>. 447. ('ttuHonn v. Slunnery 11 

M. A W. 101. Disability from temjioiary sickness will not disentitle a 
servant to wages, if the contract is treated as subsisting thi'oughout • 
(\bcli8ou v. StoneSy 1 E. A E. 248 , 28 L J. Q. B. 25. Bermanent illness 
excuses non-performance of a contract for personal service • Bonfd v. Firth, 
1j. R. 4 C. B. 1 ; 38 L. J. C. P. I , or tlie occurrence oi a new state of facts, 
brought about by the act of the inastt'r which would exiiosc tlic servant 
to risks of a character different from any he had contracted to enconntet ; 
irjVeAl V. Armntrmy, [1895] 2 Q. B. 418. The orders of a t rade- union, 
forbidding a servant to work or associate wuth a non-unionist, are no 
answer to proceedings by the master treating such disobedicnee as a 
breach of contract, or relying upon it as a defence to a claim for wages : 
Bowes V. Press, [1894] 1 Q. B. 202. So the death of eithei' master or 
servant puts an end to the contract in the absence of any stipulation 
to the contmry * Farrow v. Wilson, L. R. 4 0. B. 74 4 ; 38 L. J. C. B, 
326. The premium paid with an apprentice calinot be recovered back 
if the master dies : Whineu}) v. Jfuqhes, L. R. 6 C. B. 78 ; 40 L. J. C. P. 
104. 

(v) As to the position of a servant of the Crown, m case of dismissal 
by the Crown, see Drinn v. The (^>ueen, [1896] EQ. B. 116 ; 65 L. J. Q. B. 
279 : Mitchell v. B^y.<, Hod. J21, ii. . Gould v. Stuart, [1896] A. C. 675, 
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an agreement to retain and employ for a given term, and then 
to pay for services, at the end of tlic term, a sum certain ; and 
simply to pay a sum certain for services at the end of the term. 
In the former case, the person employed has an immediate 
remedy the moment he is dismissed without lawful cause, for a 
breach of the contract to retain and employ, and will recover 
ail equivalent for the breach of the employer’s contract, which 
may be less than the stipulated wages payable at the end of the 
term, if it happens that he has the opportunity of employing 
his time beneficially in another way, and the employer is not 
bound to pay the whole of the agreed sum. But in the latter 
<‘-ase, that is, if the agreement is that the person retained is to 
he paid a certain sum for his services at a certain time, pro- 
vided he serves, there being no eon tract to retain and employ 
during that term, he can only maintain an action after that 
time has arrived, for non-payment, and then is entitled to 
recover the full amount, though his loss may be much less. 
( 'Onvenience is decidedly in favour of construing such agree- 
ments to be contracts lor retaining as well as for the })ayni(‘nt 
of wniges ” (,r). 

In this as in all other cases upon the construction of agree- 
ments, the (piestioii is, what, as may be gathered from the 
whole terms and tenor of the contract, was the intonrion of the 
])arties. On the one hand, there may he eases iii which the 
pei formance of the express obligation imposed upon one party 
presupposes an ohligation upon the other party, which is not 
expressed. On the other hand, care must be taken not to 
introduce obligations upon either party, in respect of wlii(‘li the 
contract is intentionally silent, or which arc contrary to its 
terms (y). 

The following rules may/perhaps, help in (‘-onstruiiig such 
contracts: First. — The vvord “agreed” is the word of both, 
as was held in the case of Forditge v. ('oJe{z), Therefore, 
where it is agreed that a person shall do a particular thing, or 
perform a particular service, for a particular sum of money, 


Fill cut 1 oil of 
l)art Kis. 


Lffcct of word 
“ agreed.” 


(.^;) Per l*aike, B., Eldcrfon v. PmmrttK^ 4 H. L. at : la C. B. 

at [). 532 

8cc Coekbiiru, C.J., ('harchicard v. The (durrn, li. U. 1 (i. B.at 
iar». 

(j) 1 Wms. Notes to Sauiid. 54 S. . 
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this involves an obligation on the part of the other to allow 
him to do that which will enable him to earn his money. Thia 
was the foundation of the decision in Elderton v. Emmons {a). 
There it was agreed between the plaintiff and defendants (a 
public company)* that the plaintiff, as attorney of the company^ 
should receive a salary of lOOZ. per annum, in lieu of rendering 
his annual bill of costs, and should for such salary advise the 
company in all matters connected with their business, and 
attend upon them when required. At the end of three months 
they dismissed him, and refused to pay him more than boZ. 
The Court held that this agreement created the relation of 
attorney and client, and amounted to a promise to continue 
that relation at least for a year. Consequently that the agree- 
ment was broken by dismissal, and that an action might at 
once be brought for the damages accruing from it, without 
waiting till the end of the year. 

Secondly. — A‘ similar obligation will be implied, when the 
object of the contract of service is to supply a means by w’hich 
the person who is to pay for the service may discharge a pre- 
viously existing debt, due to the person who is to render the 
service. For instance, S., the agent of an insurance company, 
was indebted to it, and the plaintiff discharged his debt. The 
company agreed to appoint him joint agent with S. at the same 
rates of payment as before, and (iovenanted that in case they 
displaced 8. they would repay to the plaintiff tlie money he had 
paid. They subsequently transferred their business to aiiothei* 
company, and refused to repay the plaintiff his money. The 
Court held that, as the object of the arrangement was to enable 
the plaintiff* to repay himself through the sums to be received 
by S., there w^as an implied covenant that the eompany would 
do nothing of their own act which would put an end to the 
continuance of that service, without which the object of 4hh 
arrangement could not be attained (6). 

Thirdly. — ^AVhere the agreement is tliat the plaintiff shall 
render certain specified services during a specified time, and 

(//) C, n, lOU ; 17 L. J. C. J*.307,affiimc<l in Doni, Uioc. IIJ C. B. 405 ; 
4 H. L. C. 625. 

(ft) Sttrlimf V. Maitland^ 5 B. & S. S40 ; lU L. J. Q. B. 1. See 
V. Belc1in\ 14 C. B. N. S. 654 ; 82 L. J. C/. B. 254 : lladuoay and JtJlectnc' 
A})plianccH Co,, 38 Ch. D. 597 *, 57 L. J. Cli. 1027. 
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that the defendant shall pay specified sums for these scu’vices, 
there may be circumstances to induce the (^ourt to hold that 
the covenants on each side were intended to be independent. 
The result of such a construction would be that the defendant 
would be under no obligation to continue the dmploymeut, and 
could not be sued for dismissing the plaintiff from his service. 
On tlie other hand, the plaintiff would be entitled from time 
to time to sue for the stipulated sums, pro\ided he continued 
read} and willing to perform the scr\ices, if permitted to do so. 
This was the point decided in Ai<pdin \. Aii.slm{r) and JJmm 
V. In each of those cases the services to be ren- 

dered extended over a period of several years, and the Court 
held that the defendant could not be supposed to have* con- 
tracted to continue his business during the whole of that time, 
at any amount of loss or iiiconvi^nience to himself. Those easc-s 
have been severely observed upon ; but it is submitted that the 
principle laid down is good law, though it may be open to 
doubt whetlier it was in each case rightly applied (c). The 
case of Chvrcinraul V, The Q'lieeiiif) appears precisely lu point. 
There a. contract had been entered into between the Crown and 
the plaintiff, for the eoiiveyaiice of mails and certain siindar 
services for a period of ele\en years. The plaintiff was, diiriin' 
the whole of that period, to kec]) vessels ready to peil’orm such 
services of the class stipulated for, as he might be rcHpiired to 
pcrlbnn, and N\as to be remunerated at the rate of j>er 

annum, by quarterly ])aymeiits to be made out of moneys to lie 
provided by Parliament. The contractor was admittedly ready 
and willing to perform the services, but liefore the expiration 
of the term Parliament refused to provide the money. A peti- 
tion of right was preferred. It was admitted that it could not 
be shaped in the form of an ’action for the money, as it would 
have been necessary to aver that there were funds provided. 


(Ivurrhuuird 
V. The 


(r) o Q. U. (>71. 

T) Q. 1>. (jH.*). 

(e) Hoe for remarks a<^ainst ,1., and Kilo, C'.J.. MilnfyK 

V. Holvhpr, 14 (\ U. N. S. (ir»l , :12 L. d. (5. W i.U , and per Crompton. J.. 
and TOrlc, C.,J., in Emt/WNtt, 1 H. L. ai7, <150. On the (ithci 

hand, they wore tieated as ^?ood law' l>y JMaulo, J., and Parke, 4* 1 H- b (' 
r>t»l and *G(»9 ; by Oockburii, C.J., aiid Shoe, J, in (Inirchward v. Thr 
Qyppn, L. K. 1 Q. U. 191, 208 ; and hv lioltV, P>.. in PtJhnujton v. 

15 M. & AV. 057. 

(/) L. R. 1 Q. P». 17;;. * 
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It was, therefore, put in the form of an action for refusing to 
employ the contractor, and for preventing him from canying 
the mails and earning the money. The Court held that there 
was no express covenant to employ the contractor, and that 
there was no reason to imply such a covenant, as his remunera- 
tion did not depend upon his being employed, but upon his 
being I’eady and willing to be employed. It would have been 
different if his remuneration had depended on the number of 
mails to be conveyed, instead of being a fixed (juarterly sum. 
The I’esiilt was, that if tliei'e had not been the provision making 
payment depend upon funds provided by Parliament, the con- 
tractor would have been entitled to present his bill quarterly 
till the end of the contract, though he was never once employed, 
provided he could show that he was always i-eady to perform 
the services if required. 

^ * Fourthly. — An agreement to retai]i and employ does not 

invoh'e an undertaking to supidy work, unless such an under- 
taking is expressly contained in, or must b(‘ necessarily inferred 
from the whole of the terms. For instanc'e, the retainei* of a 
doctor or a solicitor or an actor, at a salary, does not involve 
any obligation upon the contracting party to do more than pay 
the salary ; he is not bound to liax e work for the other to do, 
nor even to give him the work, if he has it(/y). lint if A. is 
bound for a specified term to work exclusively for Jk, and is to 
lx; paid by wages estimated nith referenc(‘ to his work, or if 
B. has undertaken to em])loy him oii sucli terms for a definite 
period, this involves an obligation ,.to find him work by which 
he may earn his wages. And the. inference would be stronger 
if the contract contained a stipulation that B. might dismiss A. 
by giving him a specified length of notice (/i). Accordingly, 
until notice or dismissal, A. would be entitled to the wages he 
liad earned, or might reasonably have earned, if allowed to do 
so. Ujion notice he would be entitled to similar wages till the 
expiration of the tenn. Upon dismissal without notice, he 


(//) Per r;i]kc‘. U , Kldcrton v. Kmmonis^ (> (’. B. BIO : 4 H. Jj. C. (J25 ; 
]<; C. B. 41)5. 

(//) Pdlnnfft(ni v. Scotty 1.5 M. W, (557: v. Wrlch, 22 L. .1. M. (k 

145 ; 2 E. B. H57 : WlntUe v. FraMamJ^ 2 W. &l S. 41) ; 51 L. M. C, 
Si, See, loo, per Cock burn, J., ChfOThwurd x. The (^ueen, L. R. 1 Q. 13. 
np. 11)5, 11)7 ; per Slice. J, ///id. i). 207 : Tu/per v. (ioIdniii/t1i . [181)1] 1 
Q. B. 544 ; 00 h. .1. Q. 13. 247. 
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would be entitled to recover damages for wrongful dismissal 
upon the usual principles. But where the employment is not 
exclusive, and the agreement is merely that A. shall do such 
work as B. may offer him, at a stipulated rat^ this implies no 
obligation on B. to offer any work, or to continue the business 
oat of which such worl: could arise («). 

All agreement to pay a salary of so much per annum is 
merely a yearly hiring, at so much \wy annum while the service 
lasts 

Wliere there is a contiuct to employ for a defined time, and 
the servant has been dismissed witliout just cause, he may sue 
specially on the contract to employ him : and this action may 
be commenced at once upon the dismissal (/ ). And where the 
scrvicic IS to (iommence on a future day, and Ix^fore the arrival 
of that day the employer jiositively renounces the eo\enant, 
even without doing anything to iucapacit himself from 
performing it at the appointed day, the servant may sue iit 
once. And the jury, in assessing the damages, would be justi- 
fied at looking at all that had happened or w'as likely to liajipen, 
to increase or mitigate the loss of the jdauitiff down to the d.i} 
of trial (/). By bringing this action the jilaintiff treats tin* 
covenant to hire as still existing, and may recovei* damages 
upon it for the period of service up to dismissal ; and th(‘ref(»rc 
if the jniy do not give damages for sueli time, he cannot bring 
intJcbilulus ((fisiinipsil afterw'ards {m). 

In sucli a case,' however, tlioiigb the eonlract is treah^d as 
subsisting for the piirpose’or suing upon it, it cannot be taken 
to subsist for any ulterior or collateral piirjiose. Tlie plaintiff* 
was engaged to superintend mines in America for three years, 
with a stipulation that he should not be dismissed without a 
year’s notice, or a year’s salary, and that if he stayed at the 
mines three years, he should have the expenses of the ivturii 
of his family defi-ayed. lie was dismissed in eigliteen 


(0 Jitnioft V. 6’. JS\ lit/ (<>., a Exi'li. .VOr , 2a J^. .I Kk. is I ti/fodes \ 
Forwood, L App. Cji 25jJ. 

O) Fide rf OH V. FmiHcaa, 6 U. at p. 17r>. ^ 

(/e) Fatjam v, GandoJfi^ 2 (5. ^ T. a70. 

Q) Jlo'rhatee T)c JMfovr, 2 E. ^ B (i7S . (ItHrvhwdrd v. The Quont, 
L. ]l, 1 Q. JJ. ])p. 204, 208 ; Frotifw. Kntqht^Aj. R. 7 Ex. Ill ; 41 L .1 i0\. 
78, in Ex. CHi. : Jlraco Colder^ [ ISO.v’j 2 Q. 1>. 2.V3 ; (>4 L J Q 1’ r)S2. 
(jh') Goodman v. Pororl\ IS Q. U.T>7(>. 
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months after his arrival, without either a year’s notice or 
salar}". It was held, that although the contra(‘/t had not been 
determined, in the only mode agreed on, it enuld not be con- 
sidered as subsisting for the whole time originally contemplated, 
so as to entitle him to his third year’s salary, and the expenses 
of his family on their return (n). 

The measure of damages in this action is the actual loss 
incurred, which may be much less than the wages for the 
unexpired period of service, where another employment may 
bo easily obtained (o), and which will vanish where the plaintiff 
has immediately passed into another employment on e(pially 
good terms (ji;). AVliere, on a yearly hiring, the plaintiff is 
dismissed before the termination of the engagement, he is 
generally given his salary up to tlie end of the current year ((/). 
Where the contract was for two years, with a fixed salary and 
half profits, and th(' plaintiff was dismissed at the end of four 
months and a half, the jury gave him a year's salary, and his 
share of the profits for twelve months, which was held not to 
be excessive (r). No allowance can he made in tlnj nature of 
preiknn affecUonis, nor any reference to any pain that might be 
felt by the plaintiff, on tlie ground that he was attacdiod to the 
place (5). 

A right of action for this cause jiasses to assignees in bank- 
ruptcy, since the injury to the personal estate is the iirimary 
and substantial cause of action (/). 

On the other hand, the plaintiff may treat th(^ contract as 
rescinded, and sue at onc.e for the time he has actually served. 
In this form of action he cannot recover anything more than 


( 7 ?) French v Brooheft, JJiiigh. a,*)!. 

(«) Mldartimx. Mimiieiis, (5 C. 15. 178 ; i:5 <'. B. B).'. ; 111. L. Cas 6^5 •. 
(roadman v. Foroch, 15 Q. B. 583, per J. 

ip') Jlcd V. Fa-pUa^irex Co , VJ B. D. 2(U ; r>r. 1.. .1 Q. B. 388. 

G/) J}ee,don v. ('oUyer^ 4 Biiigh. 302 . Down v. Ptnto^ 0 Kxch. 327. 

(7*) Smith V. Thompson, 8 0. B. 44. In winrling up cojiipaiiies, the 
<*oin})ensal ion to managers engaged for a term lias bcwi calculated upon 
llie pnnciph* of ascoF-t.sm n'j- the present value oi an ainmity of a sum 
e^ual to the full sal.rx i* • lin* imexpired teim, having legard 1o the risk 
to health and lilc, and making a <lcduction for tlie liberty of obtaining 
flesh appointments. Yellimd's i^ase, B. B. 1 Kq. 350 ; Ejt parte Clark, 
1j. R. 7 £)q. 550. 

(s) Per Eric, C..1., Beckham y.J)rakc, 2 II. L. (/a. 507. 

(0 Brake V. Beckham, 11 M. A AV. 315 ; 2 If. Jj. Ua. .570 ; reversing 
Beckham v. Brake, 8 M. & W. 846. 
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wages for^such time («). And under non-assumpsit, the defen- 
dant may give in evidence the worthlessness of his services, and 
the jury may give damages ac(‘ordingly (.r). 

It has been held that a servant improj)crly dismissed in the 
middle of his time, miglit wait till the period had expired, and 
then sue in indelitaius assvmpsU for the whole i)eriod, on the 
doctrine of constructive servie.e (//). That doctrine, however, 
after being severely cornmentijd upon in Smith v. Hayward (z), 
seems to have been tacitly overruled by the Exelieqner Cliamber 
in H^dortoii v. Emmeas (a), and expressly ])y Patteson, J., and 
Erie, d., in Goodman v. Pococh (h). The two alternatives 
previously mentioned are therefore the only om‘s open. 

In the case of menial servants, usage has established the 
right to dismiss them at any time by giving them a month’s 
noti(^e or a month’s wages {c). A head-gardener, living within 
the demesne, at a salary of 100/. a-yoar, held to be a 
menial within this rule (d>), and so was a huntsman, though 
hired at yearly Avages, and with the right to reccivi^ per- 
quisites which could not be fully received till the end of the 
year(6>) ; but not a warehoLiseman (/), nor a clerl; (//), nor a 
governess (4). 

Where a menial, or other person, whose service is of this 
nature, viz., determinable by a mouth’s notice or wages, is 
dismissed without either, the declaration must be special, for 
not giving notice (/). This, however, is quite different from 
the case of a contract to employ for a speeifie time, and a 
breach oi' it hy improper dismissal. In the latter case, as we 


(u') ArrJtffrd v. J/nnior, ^ 1*. .'UU . v. /f(fi/>r(rrd, 7 A. & E 

r»14 ; liriurtm m v. ff(\ T) .lin. Sir>. 

Cj*) liaiUicx AV//.'4 Uino]) N. <US 

Cyl Gamlcll y. Po)itujHip \ I (\tlUnts w. Pr«’c\ IJin.u; l.»2 

Smith V. Ki/igxfonJ, 8 St;o. 279. 

(-:) 7 A. cVu'K r>44. 

p/) () r. li. i«o, 17S , 4 II L. c. rij:> 

(/>) 15 Q. H. 571). Sol* 2 Siu. \j. (’. 4 7, lOlh ed. 

(6*) Broxhnm v. Wagafajji'^ 5 ,hir S45. 
id) JVowlan V. Ahlrtt, 2 C. M. A, It 51 

C) MroU V. air(ivn,At <’• 1^. N..S. 27 Xi L. J C. 1'. 25!>. 

(/) Fawcett V. Caxh^ 5 l». k Ad 901. * 

(f/) Fairman v. Oahford, 5 H. iSc N. 085 , 29 L J. Ex. P»9 Jieesion v. 
Collijec^ 4 Bill})!!. 809. 

Q) Todd V. AVmV//, 8 Excli. 151 ; 22 L. .1 Kx. 1. 

CO Fcwmgft v, Timtal* 1 Exch. 295. ovi'nuling Ftrdleij v. Pnm\ 

2 B. & V. N.TI. 888. 
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have seen (Z), the declaration must be for breach of the entire 
agreement to hire, and damages must be given, not only for 
the time 'which has been served, but for that which has not. 
But in the forrqer case the declaration is only for breach of 
the particular point as to notice. The damages for this are 
liquidated, viz., one month’s wages’(Z) ; and the plaintiff may 
either recover in a separate count, or a separate action, for the 
bygone service (m). 

The following decision appears t(» graft an exception upon 
the above rule. A boy was bound apprentice for four years, 
the defendant covenanting to instruct him and supply him with 
board and lodging for that term. The deed provided that if 
the plaintiff showed a want of interest in his work, the defen- 
dant might cancel the deed on gi ving him a week’s notice. The 
defendant summarily dismissed the plaintiff without notice, 
alleging as his reason for doing so tliat he had been guilty of 
fre(]uent acts of insubordination, and had gone oiit at night 
without permission. The jury found that these charges were 
untrue, and that no ground existed for dismissing him without 
notice, but that he might properly have been dismissed at a 
week’s notice under the special clause. It was held that 
damages were not limited to the value of one week’s instruction 
and residence, but that as the defendant had not acted under 
the notice clause, the jury were entitled to give reasonable 
damages, taking into consideration, on one hand, the loss the 
plaintiff might suffer from the injury to his character arising 
out of the unfounded charges alleged ; and, on the other 
hand, that he could have been lawfully dismissed on a week’s 
notice (n). 

The usage among servants, familiarly spoken of as “ going 
at their month,” has not yet obtained such recognition as to. 
dispense with the necessity for proving its existence, but shell 
a usage if proved is not unreasonable (o). The usage treats 

(/i) Ante, ]). 287. 

(/) h'ewnujs V. T})iil(d : French v. Jtroolfot, II This is in 

addition to the w.ages iiccruing up to time of dismissal ; but nothing can 
bcrccoYercd for tlie loss of board rfiid lodging ‘during the month. Per 
Hill, J., Gordon v Poffer, 1 F. & K. 1144. 

(w) fl(4rtle\f V. Tfarman^ 1] A. & K 708 ; affirmed Goodmnny. Poeoeh\ 
15 Q. n. 580 

f//) Mate V. Jonen, 25 Q U. 1). 107 : 50 L. d.cQ. 11. 542. 

(e) mult V. Ifalliday, [1808] 1 Q. 11. 125 ; G7 L. J. 11. 451. 
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the 51*81 month as an engii<^ement on trial, which may be 
terminated oh tlie part of eitlier master or servant, by notice 
given at the end of the first fortnight that the trial is 
unsatisfactory. • 

TJiere can be no doubt that the act of a servant, who leaves 
service without giving proper notice, is actionable as a breach 
of contract (jt?). And if the service is terminated before the 
next month’s wages are due, no claim could be made in respect 
of the broken period (g). The popular notion that a master 
has a right, mpro moiv, to stop a month’s wages from any 
money due to the servant at the time of such wrongful 
departure, does not rest upon any decided case. 

The confidence necessarily reposed by a master in his servant 
implies a contract that such confidence shall not be betrayed. 
Breaches of confidence, such as copying out trade receipts, 
lists of customers, or the like, will be punishable by damages, 
as well as by injunction (r). 

By the Apportionment Act, 1870 & o4. Viet. c. 

salaries have been made apportionable (a). 


Salary now 
ai)i)Oitionable 
by statute. 


(p) Jiotrea V iVm, [IHIM ) 1 Q B. 202 , till I.. Q. B lO.-). 

(^1 Ante, p. 2;B. 

(r) Jiof)h V. areen, flSO.*)] 2 Q, B :il5. 

(it) See sections 1 and 2, cited at length, p. 21)0. By s. the word 
‘‘ annuities ” meJudes salaries and pensions. Salaiics liAd been held not to 
come within the Apportionment Act, 4 o Will. 1 Y. c 22, s. 2 : lAmndca v 
mrl of Stamford and Warrinffton. IS Q. B. 42.‘> ; 21 L. J Q B 371. 
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CmPTER YIL 

DEBT. 

The damages in an action for the recovery of a debt are in 
general merely nominal for its detention (d), though the jury 
may give substantial damages if tliey think fit (/>). In some 
cases, however, the damages for detention may form a very 
important part of the claim ; as, for instance, in debt on a 
mortgage deed, where the principal and interest arc to be paid 
on a given day, the interest after that day can only be recovered 
as damages (c). Accordingly a defence which only answers the 
debt, and not the damages, is bad(^/). 

We have seen in what cases interest is given as a matter of 
law (e). And by & 4 W. IV. c. 4*2, s. 28, upon all debts 
payable at a certain time or otherwise, the jiuy may, if they 
think fit, give the current interest as damages from the time of 
payment, if payable by written agreement at a certain time ; if 
otherwise, then from demand of payment in writing, if notice 
is given that interest would be churned ( /'). 

The right to nominal damages was generally discussed in 
cases, before the County Court and Judicature Acts, where the 
costs of the action depended upon the result. It was held that 
where a plaintiff had actually received payment of the d^bt/be 
could not commence an action for nominal damages (<;), and 


(ji) in I dr V. ClarJavti, ii T. 11, .SOh 

(Jj) Prr Lord Abmgor, Henry v. Early S M. <Sc W. 2:i3. 

{r) AntCy p. 160. 

(ri) hinne v Htcrlry 15 M. & W. 380 : Axh v. PiAipperlllr, L. 11. 3 Q. 13. SO ; 
37 L. J. Q. B. 55. As a matter of mei e pleading damages arc now dcemetl 
to be put in issue unless expressly admitted. 0. 21, U. 4. 

(c) AntCy p. 101. 

(/) See p. 100. , 

Qj') Bean m out v. (rrmllieady 2 C’ B. 404 ; and ijce Willes, J., Tetley 
V, WanlesSy L. R. 2 Ex. at p. 280 , 30 L. J. Ex. Cb 150. 
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that if he meant to demand further damages as interest, he 
ought not to receive the principal (4). But when he had com- 
mencjed an action, if the debt were )>aid during the course of 
it, h(‘ might proceed for nominal damages tt) entitle him to 
oosts (/). And in such a case the verdict was entered for the 
whole sum due and paid since action brought, with Is. damages, 
and if execution was issued for more than the damages and 
costs, the delendant’s course was to apply to the Court for 
relief (7^). 

But where tlie payment liad been made after action, and cases of pay- 
the plaintiff had cither waived or accepted damages for its 
detention, lie could have no further claim for damages, and brought, 
couhl not proceed for costs, whicli only arise out of damages. 

An action was brought on a cheque for 25/. Defendant 
after action commenced i^aid the amount, and offered 1 L for 
•expenses, which plaintiff refused, saying lie would pay them 
himself. Held, that the jury was right in entering verdict for 
defendant when the action was eoiitiiiucd (/). Lord Denman 
seems to have put this on the ground that after the debt was 
paid, the plaintiff could not proceed for merely nominal 
damages. This, liowever, is contrary to Nosol f I v. It 

would seem that the real gi’ound of tlie decision was, that the 
•sum was accepted in satis faction, not only^ of the debt, but 
of all damages and costs arising from its detention, as will be 
seen from the argument and observations of Erie, J. (m). 
Consequently, there were no damages to proceed lor. 

Action for 20/. for use and occupation : pleas. 1st, except as 
to 12/. nunqimm uuiebitaius ; 2nd, as to 11/. jiarcel of the 127., 
in bar of further maintenance, payment of 117., after writ and 
before declaration, in saLisfifction thereof and all causes of 
action in respect thereof; ;h‘d, as to 17. paymeut into court. 

Plaintiff joined issue on 1st and 2nd pleas, and took money 
out of court on ord. It appeared on trial that the debt had 

(Jh) Dixon V. Purlieu, 1 Esp. 110. 

O') Nosotti V. Page, 10 G. B (UU Goodwin v Cremer, LS Q. 15. *757 : 

K&nip V. Balls, 10 Ex. 607. 

(It) NosoUi V. Pa^e, 10 0. 15. iMX 

(I) TJiame v. Boast, 12 Q, B. 808. 

(w) Ib., iii p. 8115; and iii Goodwui v. (Wnier,}S Q B., at p. 7(51. v^»ee 
also as to its being a qijestioii ol fact whctliei the payment is made on 
recount of the debt only, or of debt aiKl damages, Willes, J., in Tetley v. 

Wanless, L. R. 2 Ex. at p 280 ; 3(J L. J. Ex. at p. 166 in Ex. Oh. 
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never exceeded 127., and that after the writ had issued, but 
before plaintiff or defendant knew of it, plaintiff received the 
11/. mentioned in 2nd plea. Plaintiff contended, that as he 
did not know that costs had been incurred, he could not have 
received the 11/. in satisfaction of the causes of action, one of 
which was the costs to whicli lie was not aware tliat he was 
entitled. The judge directed Lv. damages to be entered. 
Held wrong. As to Ist plea, the verdict plainly ought to be 
entered for the defendant. As to 2nd, the evideiuje proved! 
that he had accepted 11/. m satisfaction of it. And as to the 
costs arising from the action to recover it, these were exactly 
the same costs as the plaintiff* ivas entitled to recover on taking 
the money out of Court. Consequently, no more damages 
could be recovered under the 2nd count than those which were 
actually paid for under the :3rd count. Verdict was entered! 
on the geneial issue for defendant ; damages were struck out, 
and postea to defendant {v). This decision seems to have gone 
on the ground that the only damage caused by the detention of 
the 11/. was the cost of suing for it. If so, as such cost waa 
received by the plaidtiff on the 3rd plea {o), the damage was 
exhausted, and there was no further cause of action. But it 
seems pretty clear that there was a nominal damage caused by 
the detention, for w’hicli, when the action had unco rommencedy 
the plaintiff could continue it (^y), unless this damage had itself 
been satisfied by the payment of 11/., as in Thame v. Boasts 
This was quite distinct from the costs of suit. Perhaps, how- 
ever, the explanation is, that such nominal damage was only a 
fiction, maintained to enable the plaintiff’ to get his costs ; and 
as these Avere provided for under the ovd count, the result, of 
maintaining the fiction would have been to give him the costa 
of carrying out an action beyond its necessary limits. 

In a later case the action was for goods sold. Plea, except 
as to 22/. 8^^. :)d. never indebted, and as to that sum payment 
after action brought of 22/. 8^. 3d to the plaintiff, who 
accepted it in satisfaction of the said claim of 22/. 8.s. 3d, and 
of all damages accrued in respect therebf. At the trial the 
plaintiff offered no evidence on the first issue, and defendant 

(70 Horner v. Denham^ 12 Q. B. 8 1. 3, ii. 

GO llumhelow v. Whallry^ 1<» Q. li. 

(/y) jXosott* V. Patfc^ 10 C. B, (>43. 
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proved payment of the sum alleged to the plaintiff, who accepted 
it, no mention being made of costs. The judge was of opinion 
that the plaintiff ought to have confessed the plea, and taken 
his costs under Iteg. Gen. T. T. 185:}, pi. and ordered a 
verdict for the defendant, with leave to move to enter nominal 
damages. The Court held, that the plaintiff was entitled to 
judgment in his favour, for iliat the plea was not proved, 
unless the defendant showed, either that the plaintiff consented 
to accept the Ss. Dd. m satisfaction of the debt, damages, 
and costs, or that the costs were paid. Brain well, B., said, 
^‘Tho case of Jleaimwnt v. (Ireaihead merely amounts to this, 
that nominal damages an; inappreciable when they do not 
increase the actual claim. In the case of Thame v. Boast, all 
that the Court decided was, that, in point of fact, the money 
was paid and received in satisfaction of both debt and damages, 
and the question was not discussed whether it could be a satis- 
faction in jioint of la\v ” {q). It is curious that Horner v. 
Denham was not cited on either side, as it seems c.xactly in 
point. There the Court seem to havi* thought, as the judge 
did here, that as all tlie costs incurred by the plaintiff* at the 
time the ])ayment was made, were offori'd to him by the plea, 
he had no right to go on, unless he claimed something more 
than merely these costs. 

Ill a later case in an action of debt, the defendant ])leaded 
to the iiirtlier niamteuanco of ihc action a composition deed 
executed by a statutory majority of bis creditors under the 
Bankruptcy Act, ISO), (jontaining a release of all actions, 
suits, debts, claims, or demands,” whicli the creditors had or 
had had against the defendant, and an acceptance of the stipu- 
lated composition in full satisiactioii of the several sums of 
money owing to them. Tlie Jictiou was (jommenced before the 
execution of the deed. A verdict having been entered for the 
■defendant, and a rule to enter it for the plaintiff and for judg- 
ment non obsianto reredieio having been discharged by the 
Court of Exchequer, it was argued in the Exchequer Chamber 
that the effect of a release after action brought of a debt which 
was the cause of action was only to discharge the dpbb itself, 
subject to the creditor’s right to go on with the action to obtain 


{j2) ( ook\. ExcU. .Vil). 
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a judgment for nominal damages to which judgment the law 
would annex costs. The Court of Exchequer Chamber gave 
judgment for the defendant, considering that the release being 
of all “ actions, suits, debts, claims, or demands, the debt and 
action were both* gone (r). 

As a plea of tender alleges that the dehuidant has been ready 
to pay at all times, if the plea is found for the defendant, the 
plaintiff cannot obtain any damages, because then* has been no- 
de tentioii of the debt (s). 

\s to damages in debt for a penalty given by statute, see 

p. :2. 

As to the cases in which a penalty may be recovered as 
liquidated damages, sec aafe, p. 1 18. 

In debt upon a bond for performance of covenants, condi- 
tions, <fcc., the plaintiff formerly not only had judgment, but was 
entitled to take out execution for the whole penalty, together 
with his costs, v^ithout any regard to the amount of damage he 
hail suffered {/). 

lint by 8 & J) W. III. e. 11, s. 8 which is still 
im]’C])ealcd, it is enacted, that in all actions in any court of 
record upon any bond, or on any penal sum, for non-perform- 
ance of an}’ covenants or agreements, contained in any inden- 
ture, deed, or writing, the ]daintiff may assign as many breaches 
as he shall think fit ; and the jury shall assess not only such 
damages and costs as were theretofore usnally done, but also- 
damages for such of the breaches as the jdaihtiff shall prove to 
have been broken, and the like judgment shall be entered on 
such verdict as theretofore was usually done. And if judgment 
shall be given for the plaintiff on demurrer, or by confession, 
or nil dicit, the plaintifT may suggest on tlie roll as many 
breaches as he shall think fit, which shall be inquired into by 


(/*) Teilvify, Ex. 21 ; 36 L J. Ex. 25 ; affirmed L. R. 

2 Ex. 275 : 36 L. J. Ex. 153. The plea was, in the first instance, })lca(fc(l m 
bar, but the Court of Exchequer amended it >)y mals.inj' it a plea to the 
further maintenance of the action. ' 

(j?) Cuilera^ Co. v. Ifnrder., Comb. 224 : 1 W. Saiind. 33 d ; 1 Wme. 
Notes to Saund. 42. t 

(t) 1 W. Saund. 57, n. 1 ; 1 Wins. Notes to Saund. 67, ii. 1. 

(u) Sec as to the operation of this enactment, j/rr Brarnwell, B., v. 
Jinrehy 4 H. A: N. 506 ; 28 L. J. Ex. 267, wlicrc he pointed out, that it 
was under this statute that a Court of Common Eaw vvjia able to relievo 
against a penalty. 
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a jury summoned to appear before the sheriff (m). After the 
damages assessed and costs have been satisfied, either before or 
after execution, a stay of execution is to be entered on the 
record ; but the judgment shall notwithstanding remain as a 
further security for future breaches. • 

This statute is com])ulsory in all cases to which it applies. 
Therefc^re when the plaintiff'has judgment on verdict, or by 
default, he must have the damages assessed by a jury (y). 

‘^Tht* like judgment,” however, “shall be entered on such 
verdict as heretofore hath been done.” Therefore, at the trial, 
the jury must find a verdict for the ])laintifi‘ with l,s. damages 
and costs, as before. And the judgment is to recover the 
debt, if, the penalty, and Is, damages, for detention, and 40 s. 
costs; together with tlm costs of increase, which include of 
course the costa of trial (^). 

Where breaches are assigned, whether before or after defence, 
the jury who try the cause may assess the dauiages without a 
special venire ad inquirendum. But where they arc suggested, 
a special venire is necessary (r/). 

According to the [)ractice as established before the Judi- 
cature Acts the plaintiff hud the option of the following 
alternatives : — 

He might state the condition of the bond in his declaration 
and assign several breaches under the statute. 

He might declare pn tlie bond generally. In this case, if 
defendant suflered’ judgment by confession or nil dicit, or 
the plaintiff had judgment on demurrer, breaches miglit be 
suggested. 


CO W. IV. c 42, S.] 6. 

(jy) V. ^ ' Hard If v Jicrn, ,■) T li. .‘>40, OIJIJ , 

Holes y, Rosfwcll, t} T. K. 5118 Walrot v. (rouldintj, 8 T 11. 120; over- 
rnling: Walhcr v. Pnosilcy^ Com. llep. 370: 7>/v/ \ Jiond, Uuli. N. ?. 
164, The provisions of the sliituto cannot he waived by agreement between 
the parties : Monigimery v. Jiyrnr, 2 Ir. (/. L. K 230. 

(z) 1 W. Saiuid. 58, d ; 1 Wms. Notes to Saund 7.). The writ of 
execution, if sued out, must be for the entire penalty, damages, an<l 
costs; but it must be endorsed to levy only llie damages assessed for 
the breaches, tlie costs found by the jury, and the costs of ^nicrcasA 
and the costs of execution. If the damages assessed and the charge of 
execution exceed tin' penalty of tlie liond, the execution must be only 
for the amount of the penalty and costs of increase. 1 W. Saund. 58, e ; 
1 Wms. Notes to Saund. 77 ; i Chitty’s Arch. Tr. dll, 12th cd. 

(a) Parlicm v. Jfawhdtan\ 2 St. 381 :* v Rtfiy, 1 M. & W. 42 : 
Soott V. iS/ta/fy, 4 B. N. C* 724. 
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If the defendant pleaded to the declaration : if his plea was 
one to which the plaintiff might reply at common law, without 
assigning breaches, as non est factum, covin, he might do so, 
and enter a distinct and separate suggestion of breaches under 
the statute, whether before or after judgment (b) ; but he could 
not join an issue to a plea, and a fresh suggestion in the saipe 
replication (r). 

If tlie (leiciidant pleaded so that the plaintiff must have 
assigned a breach at common law, /?.//., general performance, the 
plaintiff was bound to assign breaches, but might by virtue of 
the statute assign several {il). 

Where the ])laintiff did not assign damages at first, and 
the defendant, setting out the conditions, pleaded jierformance 
to part and excuse for the residue ; then as to the part of 
the condition as to which performance was pleaded, the plaintiff 
might assign one or more breaches ; but as to the part of which 
performance was not pleaded, but was excused, a suggestion 
was necessary. If the matter of excuse ^^as traversed, then 
there was no assignment but a suggestion of breaches, the trutli 
of which, without any issue, was tried with a view to ascertain 
the amount of damages if the issue on the traverse should be 
found for the plaintiff, otherwise not (e). 

By Order i;l, Eule 14, where a writ is specially endorsed 
with a claim on a bond within the statute, and the defendant 
fails to appear, no statement of claim is to be delivered, but the 
plaintiff is to deliver a suggestion of breaches and proceed as 
mentioned in the statute, and in & 4 W. IV. c. 42, s. 10. 
This latter statute provides for trial' before a sheriff instead of 
before justices of assize or nisi prius. 

By Order 22, Kule 1, a defendant may pay money into Court 
to particular breaches, but not to the whole action. . 

In other respects there is nothing in the new rules which is' 
inconsistent with a substantial continuance of the old practice, 
though the old forms of pleading are discontinued, and the 
plaintiff still has the option, which he had before the Judicature 


(?0 Mhrnpt/ v. Jaelmm. S T. K • Jlomfray v. Righy, 5 M. & S. 60. 
(«?) l)e la Rue \. titewart^ 2 B & I*. N. U. S62. 

(JV) Plomer v. Roati. r> I’auut, 386. 

(^) Per Parke, B., Wehb v. 8 M. A W. 645, 658. See 2 W. Saund. 

IS7. (If ft ncq. * 
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Acts, of proceeding in the first instance for the whole penalty 
uhider tlie bond without mentioning the conditions, reserv- 
ing hi? assignment of breaches till after the defence, or of 
assigning them in liis statement of claim. The latter is the 
most convenient course. , 

The statute extends to all bonds and deeds for the perform 
ance of covenants or ])aymenfe of money, uhich are of a divisible 
nature and capable of only a i)artial breac.h ; or from the viola- 
tion of which, only ]>art oi* the damage guarded against may 
arise. It includes, therefore, bonds for the payment of money 
by iiibtalments(/) ; for the payment of an annuity (//); for the 
])erformance of an award (Ji ) ; and where a bond is conditioned 
f(>r the i)ayment of a single sum, and also for the performance 
of other covenants, breaches must be assigned, though the 
action is merely brought to recover the single sum, for which 
])urpose it is like a common money boiui v/): for in all such 
cases, as the jilaintitf would have been entitled at law to issue 
<ixeeutioii to the full amount of his judgment, the defendant 
would have been forced to an expensive remedy in equity 
And it a])plies ecjiially whether the covenants, are con- 
tained in the same deed or writing, or in a different one (/"). 

The statute does not extend to bail-bonds (/), nor re])leviii 
bonds (nO, because the Court can give such relief as a Court 
of Ecjuity could, and the form of the bond as(iertains the value 
of tlie thing which it is taken to secure ; nor to money 
bonds for payment of a sum certain at a day certain, against 
which the Court can relhwe on payment of the linoney due, by 
A Ann. c. 1(>, s. nor to post obit bonds (/^) ; nor to 

bonds fur payment of interest and principal, where both have 


(./ ) W'dlouifhhif V. iSirutton, (» Kast, r)r»0 Ifurrun/to/i v. (brir, * 

Ir. 0. L. 87. ' ' 

(</) Walrot V. (jouhlnuj, 8 T K. 12G Uifan v. JA/aa//, 2 li. T, L (>42. 

Ca) Welch V. Ivvlund^ (J Kast, 151:1. 

tO V. A'/////, 1 M. X W. 12 

{It) 1 W. Saund. r>8, n 1 ; 1 Wins Notoh to Saund. (58. 

C) Moody Phramnt. 2 B X 1\ 44(5. 

(/«) MHllUcton Bi'ywnd^ XS. ir).">. See v. 5 Kx 1). 9J 

(«,) Ihtd, ; 10 llingli i:il,yy/'/* Tiiidal, C J Sec no;?? as to replevii< 
bonds, ly X 20 Viet. c. 108, ss. (5:1 avv/v , the C L. 1*. Act, 18(50, 2:i X 2‘ 
Viet. c. 12(5, s. 22, and the (\nuil v Couit-> Act, 18S8, .ll X 52 Vn f;. c. 41 , 
SS. 185, \m. 

(e) Murray v. P. of St air ^ 2 11 X C. 00, 02. 

(/;) Ibid,: (hrdozo f. Ilardy^ 2 J>. Moore, 220. 
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become due {g) ; even though the money became payable in 
consequence of certain provisions in an indenture of even 
date, provided that by the course of pleading the jury have 
found that the money had become payable (r) ; nor to bonda 
tor payment of ^)rincipal and interest, with proviso that on 
default in paying the interest, the whole amount of principal 
and interest should become due (6*). But where the bond is 
for payment of principal on a future day, and interest in the 
meantime, and the bond becomes forfeited before the day by a 
default in the interest, the statute applies (/). It does not 
extend to judgment entered uj)on a warrant of attorney to 
secure a sum by instalments ; though the Court, if necessary, 
would direct an issue to inquire whether the instalments had 
been paid {v) ; or to secure an annuity (;/) ; because ip'OTch a 
case, if execution were issued for more than the arr /b p due, 
“ the Court would have set it aside, or in case of an^t otstake 
have referred it*to their officer, or if necessary to - sugfy, to 
say for what sum the execution ought to stand ” (//). TSfud tJie 
rule is the same where the warrant of attorney is '»Ulateral 
security for a bond for the same purpose (z). But ‘where a 
bond w’as nominally absolute for jiayrnent of a particular sum, 
but by indenture of same date reciting the bond, it was agreed 
that it should stand as security for all sums of money which 
then were, or miglit afterwards become, due from the obligor 
or the bond ; this was held to be a mere evasion of the statute, 
and that an assignment of breaches was necessary (a). 

It is not necessary for the Crown to assign breaches under 
this statute, and if any one breach is proved it is entitled to 
judgment (Z>). 

On the whole current of authorities, it appears that no more 
than the amount of penalty and costs can be recovered op 
bond ; because the penalty ascertains the damages by consent’ 

0/) Smith V. Bond, 10 12r>. 

(/') Ibid,: DarhtHhirc v. JJntlar, 5 B. Moore, 1118. 

(>f) Jamcit V. Thomax, 5 B. & A<1. 40. 

(f) Tiqho V. Crnifer, 2 Taunt. ,‘587 . Vansandan v. , 1 B. & A. 214. 

(u) V. lUidbnrd, 3 Taunt. 74 : Kinnmh'y y,tMnftiicn, 5 Taunt. 204. 

(fr) Shaw v, Marq. Worceidcr, 0 Bingh. 383. 

(//) Per Tindal, ihtd. 380. 

(») Anhterbn,ry v. Monjan, 2 Taunt. 105. 

(«) Jlnrid V. Jennhiffn, 5 B. & 0. 050. 

(b) Per Alexander, C.B., P. v. PcUh 1 Y. & J. 171. 
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of the parties (c) ; and upon payment of the penalty and costs 
the Court- will order satisfaction to be acknowledged {d). 

Where the debt and the penalty were the same sum, and the 
bond was stated to be for the payment of the debt with lawful 
interest, Littledale, J., ruled that interest might be given 
beyond the penalty, as damages for the detention, on the 
ground that it was expressly provided that the debt should 
bear interest {e). Here the express agreement negatived the 
preminptiou that the parties intended to fix the penalty as the 
amount of ultimate damage to be recovered. 

]>ut where the penalty is contained in any other instrument When plain- 
than a bond, it is optional for the plaintiff, either to sue in 
debt for the penalty, or to proceed upon the contract, and for penalty, 
recover more or less than the ])enalty, qvolips (/) ; and 
accordingly greater damages than the amount of the penalty 
have been recovered in actions on chart(T-])ai ry (//). 

Of course where the sura named is not m penalty but li([ui- Liquidated 
dated damages, the statute does not apply. In such a case the 
amount is not discretionary. It is of the substance of the 
agreement ; a jury cannot ass(*ss damages where the parties 
themselves have fixed tlieni {/t). 

Where an action is brought in England, to recOTer the value A^aluo of sum 
of a given sum in a foreign currency, upon a judgment 
obtained abroad, the value is that sum in sterling money 
whieli the currency would have iiroduced, ^according to the 
rate of exchange between the foreign country and England 
at the date of the former judgment (/). 

C^j) V. Don*:! ID. 

Ihid.: Jiramjicin w l^rrrof^ 2 W. 111 . 11 DO \\ ddv \ ('Inrlimm, 

T. n. HOD , ovorruliij" Jjord JjON.sd(f{r v. Churchy 2 'F. 11 SSJS • {'larkr v. 

5 Ves, IIT) . Jf'ditrr v. Dmlim, I East, JliUrn v. AriUnf, 

:i 0. & r. 12. 

(0 Francis Wiison. 11 v. vA M. 105. 

(/) Per Lord Miiiislicld, Jsaee v. Peers 4 Huir 2228 

(//) ^Villtery. Trimmer. 1 W. 111. aD.") JIarnson v Wnghf^ 18 East, 

843 : Maglam v. Xorr/s. 2 1). ^ L. 82D. 

(Ji) Lowe V. Peers, 4 Huii. 222D • Parton v (Por/r, Holt, N.’ P. C. 48 ; 
ante, pp. 1-17 ef seg . ; 1 W. S.uuul. 58. c ; 1 Wins. Notes to Saund. 74. 

(?) Seoff V. Peran, 2 11. k Ad 7H. See as to the pnncijjtles applicable* 
when a i)]auitift' sues a«tlefendant in England for an accoimt upon a con- 
tract to pay in a foreign cuirency, Manneia v. Pear^tn, [1898] 1 Cb. 

581 ; (17 L. J. Q. 11. 801. * 



(CHAPTER VIIL 

BILLS OF KX( HAN(JK ANJ) FJlOMISsOllY XOTIOS. 

Damaf^es The Bills of Exchaii<»e Act, (^0> lia\ing been pMssed to 

Exch^'xnge^ * ' (modify the Ifiw relating to Bills of Exchange, it will be con- 
Act. ' veiiient to commence this chapter with its emictment as to 
damages. Section 57 is as follows : — 

Where a bill is dishonoured the measui*(‘ oj‘ damages, which 
shall be deemed to be Inpiidated damages, shall be as 
follows : — 

(I.) The holder may recover from any party liable* on the 
bill, and the drawer who has been compelled to pay 
the bill may recover from the acceptor, and an indorser 
who has been compclleci to pay the lull may recover 
from the acceptor, or ironi a prior indovsm* — 

{a.) The amount of the bill : 

{h.) Interest thereon from the time ol presentment for pay- 
ment if the bill is payable on demand, and Irom the 
maturity of the bill in any other ease : 

(c) The expenses of noting, or when protest is necessary, 
and the protest has been extended, the expenses of 
protest. 

(2.) In the case of a bill which has been dishonoured abroad^ 
in lieu of the above damages, the holder may recover 
from the drawer or an indorser, and the drawer or 
an indorser who has been compelled to jiay ihe bill 
may recover from any party liable to him, the amount 
of the re-exchange with interest thereon until the 
time of payment. 

(3.) Where by this Act interest may be recovered as damages, 
such interest may, if justice require it, be withheld, 

(ji) 45 ^ 40 Vict. c. Gl. * 
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wholly or in part, and where a bill is expressed to be 
payable with interest at a jijiveii rate, interest as 
damages may or may not be given at the same rate 
as interest proper. • 

Section 89 applies the above provisions, with the necessary 
modifications, to promissory ilotcs. 

Interest is, by usage, always allowed upon bills of exchange 
and promissory notes (Z>). But where it is not expressly re- 
serv^ed, it is not part of the debt, but merely damages for its 
detention, and the jury are pot bound to give it unless they 
think proper. But negligence or default on the part of the 
holder seem to be the only grounds which will justify the jury 
in withholding it (c). Interest ought not to be allowed on a 
bill or note for any time that it lias been in the hands of an 
alien enemy {d). 

The mode in Avhich the interest is to lo calculated varies 
according as it is expressly reserved or given as damages. 

Where a bill is exjiressed to be payable with interest, unless 
the instrument otherwise provides, interest runs from the date 
of the bill, and if the bill is undated from the issue thereof (r). 
And even where no action could originally liavc been main- 
tained upon the note, as liaving been given to a married woman 
by her husband and two others as sureties for him, it was held 
that she might recover within six years after the death of her 
husband, and obtain interest from the date ( /’). And similarly, 
where the promise was by the maker of the note for himself 
and executors, one year after his own death to jiay iSOO/. with 
legal interest. In this case no previous dealings between the 
parties were shown ; but, in the absence of ])ro(>l, it w^as pre- 
sumed that the note was giv’en for value. Had the evidence 
proved the contraiy, so iis to render the note a voluntary gift, 
in the nature of a legacy, it ajipears the interest would have 
been held to run from the maker’s death (//). 

The provisions of the recent statute respecting the interest 

(&) j). lai. ' 

(6') UH‘ JfieJhu.!! v. IJtnul Waferparlt^ IDA H. 10: Camcroti v. Smithy 
2 B. A A. aos Laing v. Stone, 2 M. A IJ. r»01 ■ Keene v. Keejte, 8 C. B. 
N. S. 144 ; 27 L. J. C.* P. 89. 

(d) J)n Iielloi.e v. Waterpavli, iihi 

(f) Bills of ExcliangOiAct, ]882,*s. 9, sub-s 8 

(/) Richard v. Richards, 2 B. A Ad. 447. 

(jf') Roffey V. Greenwell, 10 A. A E. 222 
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recoverable as damages wlien interest is expressly reserved by 
the bill are not clear. 

By sect. 3 a bill of exchange must bo an order for the 
payment of a sum certain in money. 

By sect. 9 the sum payable by a bill is a sum certain within 
the meaning of the Act, although it is required to be paid with 
interest, and in such case, unless the instrument otherwise 
provides, interest runs from the date of the note, or if undated, 
from the issue thereof. 

By sect 57, as set out above,, the measure of damages is to 
be the amount of the bill and interest thereon from maturity 
w'ith some other expenses. It would seem from this that the 
interest up to maturity must be added to tlie initial amount of 
the bill in order to make the sum upon which interest is to be 
given as damages under s. 57. The result will be that interest 
upon interest will be given, which was not the case formerly. 
If this is not what is intended, but the interest to bo given as 
damages is to be confined to interest from maturity on the 
initial amount of the bill, no provision is made in s. 57 for the 
recovery of the interest expressly reserved. 

Wliere interest was not sjiecially reserved, it ran from the 
maturity of the bill or note (70, and in case of. an instrument 
payable on demand, from the time of demand. The commence- 
ment of the action is a sullicient demMiid for this ])urpose(«). 

Where there was neither a persem competent to sue for the 
money, nor authorised to receive it, as for example wdierc a bill, 
upon whi(di interest was not expressly reserved, became due 
after the death of an intestate and before administration, it 
was held that interest ran, not fi*oin the maturity of the bill, 
but from demand by tlic adminisitrator (7^;). In such a case.^ 
jury would now under s. 57, sub-s. be entitled to give only 
such interest as was just. 

It was held in one case that ilic drawer or indoi’Scr of a 
bill, not bearing interest on the fai^e of it, avus only liable for 
interest irom the time he received notice of dishonour (/) But 


(/O (i!(uitt \ i>\. 

(/) J^irrrr \ N. 1(»7 A dornand may somotjnics 
Ue dispoijscd \mUi ulicui it be a iiselchs iujiiuility . Jic East of 

EiHjlarid Jiuuhnuf 4 b., L. U (> Eq .’SUK 
(k) Murray v. East Ituha 4b, 5 ]} A A 201. 

(/) Walh r V. Earnrs, r> 'f’auiit 210. 
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this decision seems contrary to principle, as the contract by 
drawer and indorsors is, tliat the acceptor shall pay at maturity, 
or that they will. Any darnap^e suffered by his default ought 
to be borne by them. Accordingly, the statute now provides 
that the interest from maturity may be recovered from drawer 
or indorser (s. 57). 

Where a note is ])ayable by instalments, and on failure of 
anv instalment the whole is to become due, the interest is to 
be calculated upon the whole amount remaining due after any 
default, and not upon the resjiective instalments at the time 
when they would otherwise have been payable (m). 

Interest does not run after a tender (n) ; but when money is 
paid into court upon an instrument which bears interest, the 
sum must cover interest down to the date of payment into 
■court, and not merely to tlie commeuceuieuh of tlie action, or 
the plaintiff may proce(‘cl for the diflcrcncc (,j). In all other 
cases interest is carried down to final judgment (y>). 

Where the defendant by Ins pl(‘ading admits the bill, the 
plaintiff cannot recover interest from its maturity at the date 
alleged in the declariition without producing the bill (^/). 
Where there has been a judgment by default, it appears to liave 
been held tliat tln^ note need not be produced before the Master 
iijion a rule to compute (r). 

Interest is calculated at the current rate of the place, accord- 
ing to whose laws- it is jiayable. It is for tlie jury l-o say what 
the rate of interest in the partuailar place is, but it is for 
the judge to direct them* as to the place according to whose 
laws the interest is to he assessed (x)* notes in 

England bear interest at the rate of 5/. per cent, iiotli at law 
and ill equity (^). 

Section 12 of the recent statute, which enacts rules where the 
laws of different conutrios conflict, still leaves open certain 
questions, u[)on which preAuous decisions will boar. 

(///) Hid hr Y Ldwmirr, 1 M7. 

(w) Driil V Hu/t/t, a (':im]). HOb 

{o) Kidd V. \Valhn*2 11 A Atl Tor). 

(/») iiohnim )i v. Hhuid, '1 lUnr lOSl. 

(^) II lilt DU V. Ward^ ir> Q l>. 21'). 

{!') Ddiix V. lidvhn\ a (' n. <W)(> ; and in>\v in such a caqp, jmlgmcnl 
by default is liiial , Ord. i;i. K. A ‘ 

(A*) Gihlm V. Frrmnnly Exch 25 
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ACTIONS ON BILLS AND NOTES. 

The place at which each party to a bill or note undertakes 
that he himself m\\ pay it, is with regard to him the lex loci 
contractus, according to which his liability is governed (w). 
Consequently, with regard to each of the parties to a bill, 
interest in the nature of damages, where there has been no 
express contract, may be of a very different amount. Where a 
bill was drawn, indorsed, and accepted in France, but payable 
in England, it was held in an action against the ac;ccptor, that 
lie was only liable for the English rate of interest {v). But if 
the action had been against the drawer, ujion default of the 
acceptor, his liability to interest w'onid have been regulated by 
rhe rate of interest in France. ‘‘The drawer, by Ins contract, 
undertakes that the drawee shall accept, and shall afterwards 
pay the bill according to its tenor. If this contra(5t of the 
drawer be broken by the drawee, either by non-acceptance 
or non-payment, the drawer is liable for the payment of the 
hill, not where the bill was to be paid by the drawee, but where 
he, the drawer, made his contract, with such interest, damages, 
and costs as the law of the country wdiere he contracted may 
allow ” (a'). 

When, however, a bill has been drawm at A., and indorsed 
at B., and the action is against the indorser, it is a question 
whether this indorsement is a new drawing of a bill at B., or 
only a new drawing of the same bill, that is, a bill expressly 
made at A. In the former case it would carry interest at the 
rate at B. ; in the latter, at A. (//). There is a difference upon 
this point. Pardessus adopts the latter opinion (i:). He says, 

“ L'obligation de dommages-interets fait partie de la conven- 
tion intervenue entre le tireur et le preneur, et chaque endosseur 
s’est porte caution d’executer I’eng^igement du premier. Chapuu^ 
d’eux pent done, dans I’espece presentee, etre c(mtraint de payer" 
tons les dommages-interets auxquels le defaut d’acquittement 
de la dette pent donner lieu,” The weight of authority in 
England, however, is certainly in favour of the other view. 


(v) Story, Coiifl. Laws, s. 314. 

(r) CoojH't' V. Wahl v(j rare ^ 2 JUjav. 2S2. 

(a?) Per night Hon. Pcnibci*tou Alleti v. Kcmhlc, (> Moo. P. C. 

314, 321 . (hn^an v. JianJies, (’hitty on lUils, 11th cd. 437: (ribbg v. 
Fremont^ 9 Exch. 25. 

(//) Per Aldei-son, Ih, 9 Exch. 31. 

(z) Cours do Droit Com.. Art. 1500. 
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Lord Langdale, M.E., in the case previously cited f^), says, 

‘‘ At the time when there is a breach of the contract of the 
accej)tor by non-paj^ment in the country where payment is 
contracted to be made, there may be a contemporaneous 
brea(jh of contract by the drawer or indorser in the country 
whei e the contract was entered into -where the bill was drawn 
and the indorsement made, — and the consequences of that. 
brea<‘,h of contract might be governed by the law of the country 
wheie it takes place.” Here his Honour places drawer and 
indorser as each liable on the same principle, viz., according 
to the law of the place where their contract w^as made. These 
words are relied on by Mr. Pemberton Leigh in Allen v. 

Kemble {V). And no difference is taken between the cases. 

As the latter decision settled the liability of tlie drawer, accord- * 
ing to the o])inion first quoted, it may be fairlv argued tliat the 
liability of the indorser would have been similarly settled, li' 
the ([uestion had arisen. The high autlioriiy of Story, J., is 
also marshalled on the same side {ei). 

The Bills of Exchange Act, 1882, contains the following pro- 
vision {(1 ) : “ Bubject to the provisions of this Act, the inter- 
pretation of the drawing, indorsement, acceptance or acceptance^ 
steprit protest of a bill, is determined by the law of the phu e 
where such contract is made. Provided that where an inland 
bill is indorsed in a foreign country the indorsement shall as 
regards the payer be interpreted according to the law of the 
United Kingdom.” 

“Where a bill is drawn’ out of, but payable in, the United 
Kingdom, and the sum i)ayable is not ex))ressed in the currency 
of the United Kingdom, the amount shall, in the absence of 
some express stipulation, be calculated according to the rate of 
exchange for sight drafts at the place of payment on the day 
the bill is payable.” 

Where interest at a particular rate is ex])ressly reserved \N ncrc 
upon the face of the instrument, it becomes of course .part of 
the debt, and the drawer and every indorser is liable to'jKiy k .erve(r 

(k/-) Cooper V. Waldetfrare^ 2 Beav. 2S2. 2Sr>. 

{J}) t> Moo I*. (J. 822.* 

{(*) Story, L. s. Hlo. See fuitlier. Ihrachfcld v. Sonihy L II. I 

0. P. 340 ; 3r. L. J. C. P.,177 : Mei ^. Turkt r, S B. & S. 830 ; L. K. 3 
Q. li. 77 ; 37 L. J. Q. li. 46. 

S. 72, sub-Ks. 2, 4. 

M.D. 
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this exact amount, wherever his own contract was made. It is 
not an additional damage accruing from his own breach of 
contract, but an integral part of the sum which he has 
contracted to ensure. Interest may, however, be expressly 
reserved, without any mention of the rate. In such cases, 
the rule is laid down by Mr. Chancellor Kent (^), and by Mr. 
Justice Story (/), as follows : “The law of the place where the 
contract is made is to determine the rate of interest, w’hen 
the contract specifically gives interest: and this will be the 
case, though the loan be secured by a mortgage on lands in 
another state, unless there be circumstances to show that the 
parties had in view the law of the latter place in respect to 
interest. Wlien that is the case, the rate of interest of the 
place of payment is to govern.” 

The circumstances which utterly vitiate a bill, such as fraud, 
immorality, and illegality, of course do not come within our 
object (//). But as the bill may be a perfectly fair and legal 
transaction, and yet the holder have no right to recover at 
all, or only a part of the sum named in it, the question of 
consideration becomes imjx^rtant. 

As between immediate parties to the instrument, such as 
drawer and acceptor, indorser and his indoi’see, the rule is very 
simple. An original absence of consideration (//-), or an entire 
failure of consideration (i), will be an entire bar to the action. 
And a partial absence, or failure, of consideration will be a bar 
pro taiito (//). 

But between remote jiarties, for example, between payee 
and acceptor, between indorsee and acceptor, between indorsee 
and remote indorser, two distinct considerations at least must 
come in question : first, that which the defendant received fpr 
his liability ; and secondly, that which the plaintiff gave forhte 
title. An action between remote parties will not fail, unless 
there be an absence or failure of both these considerations. And 


(r) 2 Kent. Com. 400, 401. 

( /*) Con a. Laws, s. 305. 

0/) See Byles on Bills, 1.5th ed., 155—105. 

(//) TlollKlay V. Atldmon^ 5 B. & C. 501 : Southall v. liknj, 11 C. B. 481 
Croflf^ V. HoaXv, 11 0. B. 172. 

(0 Wells V. Hopkins, 5 M. & W. 7 ; Solly Htndr, 2 C. k M. 516. 
(ic') Jhimell V. Wdhams, 2 Stark. 100: Jiarhar y. Jiackhouse, 

80) : Smpsoji v. Clarke, 2 C. M. & R. 842. 
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if any iiiterniediate liolder between the defendant and plaintiff 
gave value for the bill, that inteiwoning consideration will 
sustain the plaintiff’s title ” (/). Nor is it any defence in an 
action by indorsee for value against the acceptor or any other 
])er8on who has received no consideration, that the plaintiff 
took with notice of that fact* {m ) ; unless the indorsement to 
tlic })laintiff amounted to a fraud upon the defendant, of which 
the plaintiff at the time was aware (?i). And the same rule 
])revails, though it^was indorsed to him after duc(r>). But 
wheie tlie bill is an accommodation bill, and known to be so by 
the indorsee, he can only recover on it the amount he has 
actually paid on it(;;) ; though if he were ignorant of that 
fact, he miglit recover the whole amount, althougli he had not 
liaid so nuich(</). These principles are unaltered by anything* 
c.ontained in the Bills of Exchange Act, 188:i ,/ ). 

With regard to failure of consideration, three things are to 
be observed : 1st. That if the consideration for \\hieh the bill 
was given is once executed, no subsequent tortious act by whi( h 
the defendant is deprived of tlie lienefit of that consideration, 
can be a defence to the hill. 

Therefore where the idaintilf Jiad agreed to execute a lease 
of premises to tlu‘ defendant, and the ded’endant had aeeeptod 
a bill for the (*onsideratioii money, and be(*n let into posses- 
sion, it was decided to be no answ'cr to an action upon the 
bill, that the jilaiiitilf had refused to execute the lease (,s). 
And the same decision t(>ok phu^e where the hill was given 
for the price of goods, which tbe plaintiff, who was the vendor, 
had forcibly retaken in two months after delivery (/). Tn eacli 
case the only remedy was by cross action ai>ainst the jdaintiff. 

(/) J^yles on Hills, ir)tli od 1 IS • Jiohmson x /frtf/tohi.s, '2 Q. 1>. IIHI . 
/hlhna v. 1 15. <S: 1’. i;.")! Hunter If tison, I K\cli. 4S0. 

(wO Fontiun v. Pocorh .“> Taunt. 1112 Manteij \. Jiotjrot, 2 K. X H. 4(1. 
(yO Erann v. K»jmn\ 1 1?. & Ad. 52S. 

(yy) t^'Uiicrnnt v. Ford, 2 ^51 X (1. lUl Stem r. I ('. M. X 11. 

r>tM ; Lffzorujt''V. S Q B 4511. 

(jiy) Jones ft hhvrt, 2 Stalk 301. 

(^) iry//y'yy v. Itohert.^ 1 Ksp 2(51. 

(y*) See ss. 27 — 3(1, s. 3(5, s. 117, siib-s. 2 'fhe la"!t-nai)ie<l clause expresdy 
preserves tbe niL s o4 common law, ineliidin^^ the law nierehant, in i(‘fer- 
ence to bills ol* exchange, iiromissorv iiote^, and elie<|ueh, save in so fai .i.s 
they arc inconsistent witii the exjuess piovisi nis ol tlie Act 
(s') Moggruhje v. Jones,, 1 1 East, Is^h. 

(/) StopUens V. Willi, inson, 2 !>. X Ad. 320 , .iinl s<*e (inini v. If elr/anon, 
Ki East. 207. 
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2n(]. That Avhorc* the bill is given in pursuance of an agree- 
ment to pay money on a particular day, such agreement 
being absolute and not dependent upon the execution of the 
consideration ; Ihe non-performance of the latter is no defence 
to an action on the bill, while the contract remains open and 
unrescinded. An action was brought upon a note for 2007, 
There Avas an agreement of the same date with the note, by 
Avhich it appeared that in consideration of 2007. then paid or 
secured to them by the defendant, ainj in consideration of 
1,1407. to be paid on the 2nd February, the plaintiffs agreed to 
conA^ey to the defendants an estate subject to two mortgages. 
The estate was not conveyed oAving to a dispute Avith th(‘ 
mortgagee who refused to assign his interest : Held, that the 
action on the note was maintainable. Lord Tentejfnlen, C.d., 
put the decision on the ground that by the agy-eejnent the 
purchase-money Avas to be paid on the 2ud Felir'uai^v in any 
eA^ent. Parke, d., inelin(‘d to think that the act^m,<'ould not 
have liecn maintainable, if the circumstances hao been such 
that the defendant, haA’ing paid the 2007. as a deposit, would 
have been entitled to recoA'cr it back. This lie could not do as 
long as the conti*act remained oiien. But that w'as the (nise 
here, for the plaintiff agreed only to convey the. estate subject 
to the two mortgages. They were never bound to coincy the 
legal estate to the plaintiff, but only the equity of redemjjtion ; 
and that they never had refused to convey (z/). 

;}rd. A bill of exchange cannot be accejited on a quanUnn 
meruit {x) ; and Avhere a bill or note is giAxm for the price of 
goods, evidence of inferior quality is never admissible in reduc- 
tion of the claim (y). But it is otherwise Avhere tlie inferiority 
of the articles arises from fraud on the part of the seller ^ tWs. 
makes the bill bad ub inilw{z). It would ajipear then, that 
though a partial absence of consideration may be set up ia)y 
a partial failure of consideration never can, but must always be 
matter of cross-action. 

(?/) Spdlcr V. WpMake, 2 B. & Ad. 155. 

(./•) Lord Klleiiborougli, 2 Camp. 347. 

(y) Ihid.i JSInrgany, lin'hurdmHi^ 1 (Vmp. 40. ii. • Flrmnu] y.Simjmut, 
thid. ' Tnvliey v. Larnr^ (5 M. A A\^. 278 : Crippx v. Sunth, 3 Ir. L. K, 277 : 
the rulinpr of Tiodal, iii De Srhivanhvrg v. Jluchanan, 5 CJ. A T. 345, 
upon tins point seems nicorreet. 

(r) V. (Umjmrr, 2 Taunt. 2 : Solomon v. Turner, 1 Stark. 51. 

(w) Wijfen V. JioherU, 1 Esp. 201 Joncr v. IJihherf, 2 Stark. 3(|,l. 
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For an explanation of re-exchange on dishonoured bills, Re-cxc hange. 
see Byles on Bills (&). The drawer of the bill is liable to re- 
cxchange, no matter how many the hands through which the bill 
has been returned, and on which the exchange charges have 
been accumulating, because, by making himself liable for the 
acceptor, he makes himself liable for all the consequences of the 
acceptoi*’s default (/•). And thesaine rule holds as to an indorser (^?), 
and an acceptor (c). Where tlie maker of a note made it “pay- 
ijible in Paris, or at the cboice of the bearer, in Dover or London, 
according to the course of exchange upon Paris,” and shortly 
after all direct exchange creased between London and Paris, 
though a circuitous course of exchange was maintain(‘d through 
Hamburg: Held, that the plaintiff was entitled to recover 
upon the note, ac>cording to the system of circuitous exchange 
existing at the time the note was presented for jiaymcnt (/). 

The Bill of Exchange Act, 1 S 82 , s. 57 in terms only 
applies to bills dishonoured abroad. It has, however, been 
<lecided that where a bill has been drawn abroad payable 
in England, and where by the law of the country where it is 
drawn the drawer is liable to pay the holder damages for 
re-exchange if the bill is not imid by the acceptor, in such a 
oasc if the drawer has paid re-exchange he isimiitled to recov(*,r 
at from the acceptor ; and if he has not paid it, he can prove 
in the bankruptcy of the acce])tor in respect of the contingent 
liability to pay such charges (^). In all cases wliere the holder 
is liable to rc-exc-hmige, his remedy against other jiartios to the 
bill who are bound to indemnify him is under cl. (2) of s. 57, 
and not cl. (1) (//). 

Tn the case of a ioreigii bill of exchange, a protest for l^iotestinoase 
” ^ of foreign 


(/>) 15th C(l., 44 1 : v. ^ Ap}). Aiuf as to the 

inadmissibility of evidence of an* alleged ciistuiu among London mer- 
•ehaiits, giving to tlie holder an eleclion between the ie-exeliHng(‘ jukI the 
4inaount given for the bill, v S C. I>. N. S. 5118 , ao h. ,1. 

i\ V. 75. 

(e) Mdlmh v. St mam, 2 11. lU. 578. 

(r/) Aunol v. ThomtiH, 2 T. K. 52 ; IhlK of Kxehiim'e Act, 1882, s. 57, 
^ttUa I). 252. 

(f?) Franctti v. JStrhpi', Amh. (i7I . Waih'rv IlumtUott. 1 lie (L Ft iS:.!. 
<)02 : rv General Sonth Amertean (\t , 7 Fh. I). 1157. • 

(/) Pollard V. Iferrioi, 5 11. A V. 555. 

(f/') Ite Gtdrttpte^ Kv parte Poherftt, 18 (^. 11. h 2K(> , 5(1 L. J.(^, B. H. 
(//) Jte (’otnmerrtal Bank of Saiih Attsfrulta 5(1 Fh. 1). 522 ; 57 L. J. 
-Ch. 151. 



262 


ACTIONS ON B[LLS AND NOTES. 


and inland 
bills. 


Noting and 
postage. 


Costs of 
former actioij. 
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iioii-accepUince is necessary t() charge the drawer or indorsers (/) ; 
but it may be dispensed witli under those circumstances wliich 
render notiC(‘ of dishonour unnecessary (/')• Protesting inland 
bills is unknown to the Common I^aw (Z) ; and is stated by the 
Bills of Mxcbaiige Act, 18H:J (s. bl, sub-s. 2), to be unnecessary. 
Since it has been decided that interest may be ]*ecovored on an 
inland bill without protest (?«), the practice has become (piito 
us(dess. 

Expenses of noting and ])ostagi‘, incurred on the return of an 
inland bill, must be specially laid {?i), ''fhe Bills of Exchange 
Act, 1882 (a. fil, sub-s. 1), jirovides that “where an inland bill 
has been dishonoured it may, if theliolder think fit, b(‘ noted for 
non-acceptance oi' non-payment, as tlie (^ase may b{‘’'; and 

f)?, snb-s. 1 (e), provides that the damages for dishonour of a 
bill shall include the ex])enses of noting, or when protest is 
necessary, and the protest has )>oen extended, the expenses of 
fwotost. 

A party to a hill, who has l)een sued upon it, cannot recover 
i/he (josts of the suit, in an action against the party who is liable 
to him (o). 

A iiarty to a bill, who tmnsfers it without indorsement, does 
not warrant the solvency of the parties to it (y>), and no action 
can be maintained against liim if it is dishonoured {(/), He 
does, however, warrant it to Ir* such a bill as it purports to lie. 
Therefore, if it is forged (r), or if jirofessing to ])0'a foreign, it 
is really an inland bill, and therefore void for want of a stamp,, 
the transferor must refund the amount received, though be was 


(0 Oalr V. W'fdn/t, 5 T. II. 2:11) • Orr v. 7 Knst. , Jiills of 

Exchange Act, 1HS2, h, .'il, .sub-s. 2 Tlio of j))otc''t for better 

security cannot be ree(>vered, nor baTiker.s coiniiiission. Jtc hhuihah Hank 
of Jhvi r Plato, [ISOaj 2 (Jb. 438 . r,2 I . .1. Cli. .-STS. 

(A) Jlogerti v. Ktephons, 2 T. K. 7l.’{ ; as 1c> tlic'^e cireunishinces, *^00 
PicherdiJiv v. JioUmmi,2 Sin. L. (1. 8tli ed., ol. 

(1) llyles on Bills, 15th c<l. 21 <» Leftleij v. J//7/.V, 4 T. 1!. 17:i. 

('/«) Windle v, 2 B. A A. 01)0. 

(«) JJohliH V. Bylos on Bills, Kith c<l. 201 Koudnvli v. 

Lomaa', 2 & J. 105: JJmulo v. linden, [181)5] 1 Q. B 518; 02 L J. 
Q. B. 551). 

(<») See ante, p. 1)2. 

Penn v. liar risen, 5 T. If 757. 

ijf) Where, howevei, the holder of a bill ])aya))le to Ins order transfers 
it for value without eiidorhing it, the transferee has a right to have the 
endorsement of tiie tiansferor (Bills of Exchange Act, 1882, s. 51, 
sub-8. 4). 

(?•) Jones V. PgJe, 5 Taunt 188. 
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ignorant of the defect, and though the bill would liave been 
paid, notwithstanding the defect, only for the bankruptcy of 
the acceptor (s), or the laches of the holder (/). 

But a person who accepts a perfectly genuine bill, for the 
amount stated on its face when accepted, is not liable to any 
subse([uent holder who takes the bill after it has been fraudu- 
lently altered in amount, altliough at the time of his acceptance 
the stamp upon which the bill was drawn, and the space left 
befort the words and figures in its body, were such as facilitated, 
and were intended by the drawer to facilitate, the subsequent 
alteraiion {u). 


(s') Gompertz v. iSartlctt. 2 E. A I>. 849. 

(0 Wilson V. Yysav^ 1 Taunt. 28H. 

(w) Scholfirld v. Ead of Londesborovyh, [1890J A. 0.514 , G5 L. J. Q. It 
59a, in which the case of Yottv// v. Groie, 1 Bingh. 255, was discussed. 
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0. Actions on Covenant to pay 
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7. Attions on Covenant to deliver 
vp possession. 

S. Actions on ( *oi enant not to assiyn. 


In a previous chapter I examined contracts relating to tlie 
purchase or sale of land, and the damages which might arise 
from their breach. In the present chapter I propose to collect 
together those contracts which relate to the terms on which it 
is to be held. The most universal and important of these is 
the contraet for payment of rent. Others, such as covenants 
to repair, present important matter for consideration also. 
Covenants for title, quiet enjoyment, and against incumbrances, 
have been discussed before (ct\ as referring rather to the nature 
of the thing partC*d with, than the manner in which it was to 
be occupied. 

I. Rent is generally a fixed sum, reserved by a written 
instrument. In this case difficulty can seldom arise, as the 
jury have merely to give a verdict for the amount claimed for 
arrears, and interest upon it from the time due (ft). Where 
there was a lease of coal mines to the defendant, yielding and . 
paying yearly for every ton of coal that should be worked, 
raised, or got in each year, not exceeding 13,000 tons in any*' 
year, M, per ton, or yielding and paying that amount of 
money, viz., 433/. 6s. 8d. each year as fixed rent, whether the 
coal should be worked or not, and also M. per ton for each ton 
over and above that quantity ; it was held- that the whole rent 
was payable, though the mine was so exhausted that the lessee 


(a^ Ante^ pp, 21.5 et seq. 

(It) 3 it 4 W. IV. c. 12, s. 28. 
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could not raise 1 3,000 tons of coal in a year (r). The only two 
cases which ever admit of conflicting evidence as to tlie amount 
to be received are, where the rent is claimed in an action for 
use and occupation, and where a right to an apportionment is 
set up. 

1. Debt for use and occupation lay even at common low. Use and occu- 
although there had been a demise at a fixed rent, provided it 
could be treated as a mere agreement, and not a lease (d). 

But l>y 11 Geo. II. c. 10, s. 14, it is lawfijl for a landlord, 
when the agreement is not by deed, to recover a reasonable 
satisfjiction tor the lands, t^c., held or occupied by the defendant, 
in an action on the case for the use and occupation of what is 
80 held or enjoyed ; and if in evidence any parol demise, or any 
agreement (not being by deed) whereon a certain rent was 
reser^ed, shall a])pear, the plaintiff in such action shall no! 
therefore be nonsuited, but may make use thereof as evidence 
of the quantum of the damages to be re(*overed 

Where there has been an agreement settling the amount of Where therein 
rent, of course the case is clear, and such agreement may • 

proved for this purpose, though void as a lease by the Statute* 
of Frauds (e). Such an agreement, however, is only evidence* 
of the amount of rent to be ])aid, where l.he lessee has enjoyed 
under it. And where the lessee took under an agreement 
which he never signed, and the lessor failed to fulfil the agree- 
ment, in the jiriucipal point which had iiuliTc-ed the lessee to 
projiose becoming a party to it, the C^onrt held that he could 
scarcely be said to* have so enjoyed. Accordingly, the jury 
were at liberty to find any such value as they considered that 


(jj) Jiutc V. 111 At &,W. 4S7 Jf. v. Jfrd worth S Kiist, S87 

Jrretit V. TomltiiiMift, 1 II. iV N. J. Kx 11. in i\n .iclioii 

recently brought foi breach of ii covenant to dm an annual aiuouiit of 
not less than 1,000 tons of ]>ottcr\s clay, an equitable ]>lea that there was 
no clay, and theiefori* pcrtorinance was impossible, was held go(xl, the 
covenant not being coiiMdcreil to amount to a stijmlatioii for a minimum 
ivnt m any event . Lord Cltfford> v. U. K. o (1. P. 577 : 40 L. J. 

0. P. 30. Equity will not relieve a tenant from his liability to jiay lent 
after premises have been burnt down or otherwise destroyed, even though 
the landlord have received funds Irom an insuranee ofticti, and refusedto 
rebuild. Lo£t v. Dennin, J E. A E. 474 ; 28 L. J. Q. lb 168 Sotirr \. 

7 Cli. D. 81,*); 47 L. J. t4i. 267 . Manrhctdcr liondvd, ^VarrluMiHO 
V. Carr, n 0. P. I). 507 ; 40 L. J. C. P. SOO. 

Cthma V. AirJf, 1 Q. lb 850. 

Ur uUrdrna v. Pothn, Holt, 47. 
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which he had enjoyed to be worth ( /'). Even payment of rent 
at a luirticiilar rate is only evidence of an agreement, and will 
not he conclusive, where any facts show that such rate was not 
intended to be i)eniiaiient. A tenant was let into possession 
of land durinj»- the currency of a term, the rent thou being 
47/., with an agreement that at the end of the term he was to 
pay 80/. He paid the *17/., but. disputes arising on the new 
agreement, it was abandoned, and lie continued to occiiiiy. It 
was held that the jury nere to consider what was a fair rent for 
the continued holding, and that no necessary inference could be 
drawn from the former holding at 47/. (//). 

The question as to the value of the premises is of coui’se one 
entirely for the jury. 8ome light may be thrown u])on the 
principles which should guide them in cases of difficulty, by 
j'eference to cases decided under the Acts for assessing to the 
]»oor rates. It has been held for this purpose, that lands and 
houses are ratei^ble, not only with reference t-o what may be 
legarded as their present intrinsic value, but to any circum- 
stance which for the time increases the beneficial interest of the 
}>arty who enjoys them. Thus, where a small plot of ground was 
rendered valualile by a mineral spring, and the buildings upon 
it derived a profitable character from that circumstance, the 
lands and buildings were held to be rateable with the spring, 
at the profits which they produced in association (//'). So where 
any right is attached to the possession of a temmient, as a soke 
mill, which is entitled to the sole multure of all the corn and 
grain in the neighbourhood, or a canteen in a barracks, whicli 
naturally attracts all the custom of the soldiers and their fol- 
lowers (/). And so where machinery is demised along with the 
tenement, whether that machinery be real or personal pro- 
perty (h). Of course there is this difference between the rules 
to bo obsciwed in assessing for poor rate, and assessing for rent ; 
that in the former case, the entire value of the tenements and‘ 


(/) Tondinaon v. Da if, 2 B. Ai B. IJSO . Sivafiium v. AnihU‘t\ 8 Kx. 72. 
07) Thd/ord (Mifyorof) v. 'fyJer. H Q. B. »r,. 

(//) Jf. V 01*4 : Mrv»eif Dockn v. IJtmrd mu, 14 Q. B. 1). 

770, 54 J. Q. l\. 49. 

(/) Jf. V. Bvndford, 4 M. A S. .’117. 

(/') li. V. >sy. Nicholas (Ho'uvestrr, (’fildcc. 202 Ji, v. 1 T. B. 

721 : Jl. V. GnvHt, 7 A. & E. 951 Iteq. v. J/afdum, 17 Q 13. 220 * v. 
Ler, Jv. It. 1 Q. B. 241. 
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their adjimctB is to be taken into consideration, whether such 
additional value lias been conferred upon them by the act of 
the tenant himself or not ; but for the purjiose ol* ascertaining’ 
the rout due to tlie landlord, only such value as has been 
received at the time ot* the demise can be taken into account. 
.Otherwise the tenant ^^ould be paying a rent upon the outlay 
of his own ca])ital. But although the value of lands or tene- 
ments consists not only in the laud itself, but also in those 
things w^hich have been attached, so as to become part of it, 
the case is diifercnt where the incr(‘ased value arises from a 
contriict by the landlord, to do something whieh will be heiie- 
ficial to the occupier. For instance, to supply a public-house 
with ale at fixed jirices, or to provide a tenant with horses to 
be used on or ofi‘ the tenement as a moving ])ower, or with 
steam for the like purpose. The compensation for the po\\er 
can in neither case form a part of the value of the suliject of 
the occupation (/). This is clearly %maLter qnite independent 
of the demise, and in resjiect of which either part} ma\ 
maintain an action on the contract. 

The annual value is properly estimated at the rent whieh a 
tenant would give, he jaiying the poor rates and the c\])ense^ 
of repairs, and tlie other annual expenses for making the suhji^ct 
of occupation producti\e; if tlie subject of octaipation be of 
a perishable nature, or require an annual expense to secure 
its existeiie.e, an allowance ought to be mad& on that account . 
It is oil this principle that liuildings, machinery, canals, gas- 
works, &e., are rated at a less proportion tlum arable or other 
land {m). 

Wliere the tenant lias not come into possession under the 
jdaintiff, the latter can only recover for the time during whhdi 
he himself has had a legal title, although he may have had the 

(/) Per Parke, Vk, PohniAVff Learotjd, 7 M. A \V. 4K . Sumh-rland 
Pfjnx/t V. Sunderland rnton, a4 L. >). M 121. 

(///) //. V. Lower Mition, 9 I*. A (\S10 . AVv/. v. Ctnnhndge (ion Lajhi 
Hk, S a. a K. 72 Jl. V. AdanttH^ 4 I?. A Ad. (>1 . Pohlns v. (r. *1, P'a'ter- 
iror/fa, 0 App, Cas. ‘lil. An allowance should be made tor ”roLind-reut i1 
paid by the occupier . J^^^rher^. Prawn, I C. li N. S. 121 ; 26 L, J.C. P 
41, and for the annual rypaiis of ]>ensbablefarn»-buddin^s and machipei \ . 
and in resjieet ot their eontinj'ent or future lenewal or leeonstinction 
when past repair : JL v, IF/VAv, 1 j. U 2 Q B. 542 \s ease ot 

surface land with rnaehmeiy, fixtures, Ac , occupied by the owner of the 
mine uudenicatli. see flue/^f v. Lduf Pean^L.U.l It 221 : 41 L J. 
M. C. 129. 
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rACTIONS FOK RKXT. 

#* 

equitable estate, as assignee of the equity of redemption, long 
before (n), 

2. The general principle of law is, that there can be no 
apportionment of rent, except by the assent of the parties, 
eitlier in resjiect.of a portion of the time, or a portion of the 
property. Therefore where there has been a surrender or an . 
eviction in the middle of the period for which rent is payable, 
tlie landlord cannot recover rateably for tlie shorter period 
during which the tenant was in possession (r>). Nor cim he 
recover any part of the rent, where he Jias himself evicted the 
tenant from part of the land : but where there has been a sur- 
I’ender of part of the land, or the lessor has entered upon part 
for a forfeiture, or by special condition for entry, or the lessee 

evicted from part of the land by title paramount, the rent 
should be apportioned (p). And so, where the reversion is 
severed by a grant (»f part of the premises, the rent-service 
incident to the reversion shall be apportioned (//), Possession 
by a tenant, who has been let in by the lessor under a l('ase of 
prior date, and still in existence, is an eviction by snjierior title, 
su(*h as would create an apportionment of rent in favour of a 
subsequent lessee. But where such lease lasts for the entire 
term over which the subsequent lease was to extend, tlie lease 
is utterly void as to that part, and the rent is not apportion- 
able, and no distress can be maintained foi* it (r). No action 
will lie for use and occupation of a part, where thei'e has been 
an eviction of another part by the lessor (.s).. 

Various statutory provisions have passed, to remedy tJie evil 
which arose on the determination of ‘leases, by a death in the 
middle of the current halt-year. In such cases the rent for 
the fi’actional period was u holly lost. The party who made the 
lease, or his representatives, could .not recover, because the rent 
was never due ; and the jicrson next entitled could not recover, 
because the tenant had never been in possession of his land. 


(//) (\ihh V. 2 <‘am}). 1.’^. ii. 

(o) Wallxx. AfehoHon^ 8 Hing. 4S2 Hall \. .“i U. ^ i\ 882. 

(jj) Co. Lit. 14S, a ; 8 Rep, 22, aa/r, j). 228. 

C/) Co. Lit. 14S, a : 18 Kep. 57, a. 

{/•) Amir V. Marlirnzh\ 1 M. A: W. 7-17. 

llrerr v. 1 (!, M. A K. 3(i ; ovcrniling Stolirx v. (hoprr^ 8 

(^imp. 5] 4, II , rimtra. As to pleading eviction, sec 1 Wins. Saiiml. 204, 
n. 2 ; 1 Wins. Notes to Sauinl. 200, n. 2. * 
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By the joint operation of 11 Geo. II. c. 10, s. 15, and 4 IV. 
c. 22, 6. 1, in all cases in which a lease determines on the death 
of the lessor (althouf^h not strictly tenant for life), or on the 
death of the life during which the lessor was entitled, the 
representatives of the lessor in the former case, or the lessor 
himself in the latter, may recover a rateable ])ortion of tlie rent 
growing due. 

Thij next section of the last-named Act(/j, provided that in 
case of any rent-service reserved on a lease, made subsequent 
to 10 June, 182)1, hy a tenant in fee or for life, or person 
demising under a power, and also, in case of all other rents and 
fixed [leriodical ])ayments of any description, payable und(*r any 
instrument executed, or (m case of a will) coming into ojiera- 
tion after the same dati‘, there shall be an a})portionment, 
ther(‘of on the death of any person interested in such rents, 
&c., or on the determination, by any other nv ' ns whats() 0 \ or, 
of th(3 interest of such iicrson, so that he or his I’epresentatives 
shall l)c entitled to a proportion according to the period siiic(‘ 
the last payment. 

The relief givciy by these Acts has been extended by tlio 
Apportionment Act, l87o, JiJ & 2)1 Vict. c. 2)5. Sectimi I 
enacts, that all rents, annuities, dividends, and other periodical 

(/) l iSc 5 W IV. (• 22, h 2 This Art was lu*l(l (tih (<> .i])plv to rns( 
in which the niti'U'st ot llie ))Ois()H iiitCMCstcd m iciii^ Jind ]>nyincMt^ wa■^ 
(h'tci iiimcd t)y liis dctil h (*i the death ot anolhci prison, hid not to 
allow ail appui tuninu'iit to l)r mad(‘ h(*t\NOrn tlicieal and jx'i.soii.d Ji‘i)rr- 
t'Cntat ivrs ot a ti'iiaiit iii frr : Jhon/ic \ Harr. 17.'J Jiwr \. 

yy/YV, 12 V n tlo, 21 L J. C' r. 121 AV /Jurtr K X A r.SI) 

2(; Ij, tl. (’ll. ol.’l. Seriiiiuj^ly il applied <»idv to tlir death of 11u‘ ]>5iit\ 
entitled to the rent iii whose favoui it ^\as to be apfiort loiied, imt to lla^ 
dc.dli of the jiarty bound to ])ay Tlie (Xunt of (,}iieeii’s Rciieli expixs'^otl 
a stioii^ opinion lhat no ajipoi tionnient eoidd taki‘ pUuM' \\li(ie (lu‘ 
tenane\ laid been ])ut an end to’bv the art of t he hiralloid (Xdemhafr 
wJfidf, 12 A. E iVJO In no <*ase did the statute a])i)ly to payments 
which weic not due undei some lusliument luwiitinj^ AV Marhfnj, 1 
My. iS: Cv. 4S4 , v Armdd, 1 Johu^. A H. t;.”)! , 2S 1. J. Ch. :ir>2. 

It was held to apiily to suits aiisniij out of lenses made allei the pashiut; 
of the Act, but bvMrtue ot jiowcrs eontained in si‘ltleinenls or wills 
executed 01 counnfr into opeiation pieviousto that date Sei‘ /w>r7i’A. 
Dr Darffh, 1 De Cl iV Sm 470 ; 20 E. .1. Ch. IIS4 PUimmrrw W Inf dry, 
Jolms. HSf) . 2b Ij j (’h 217 , though in Flctrhrr \. Moovv, 20 E .1 jdi 
oSO, an opmioii to the*eontiai} was expressed by Kimlersley, V.-C. See 
further as to the opeiation of this Act, N7 Auhytt \, St OO E. 4 

Ch. bl7 ; 1 Drew. Ac Sm. Oil MXU v. Tnnupn, E. R 1 Eq. A71 ; and as 
to aniuiities, Trtiumrr v. Danhy, 24 Jj J Ch b7b • Rohntsoft v Ifobnisoif. 
2 It. i) E Jl 470 A moitgagee out ol jiossi'ssion is not an assignee ut 
the nioitgagor, nor eiilitliMl to an ajiportionmciil J*((yrf v Anylrn'y, 
Jj It. 17 Eip 284 ; 14 E. J.Ch. 447. 


Appoi iion- 
nu'Tit Act, 
1S70 
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])aymeiits in the nature of income (whether reserved or made 
payable under an instrument in writing or otherwise), shall, 
like interest on money lent, be considered as accruing from day 
to day, and shall be apportionable in respect of time accordingly. 
And by section 2, the apportioned part of any such rent, 
annuity, dividend, or other paymbnt, shall be payable or recover- 
able, in the case of a continuing rent, annuity, or other such 
jiayment, when tlie entire portion of which such ap[)ortioned 
part shall form part, shall become dne and jiayable, and not 
lietbre, and in the case of a rent, annuity, or other such pay- 
ment determined by re-entry, death, oi* otlicrwise, when the 
next entire ])oition of the same would have lieeii payable if 
rhe same liad not so determined, and not before (//). 

The legislature, with its usual anxiety to supjiort the in- 
crests of landloi’ds, has also enacted some provisions v^ith a 
view to secure 'the recovery of their premises, wlicn the period 
)f tenancy lias expired. 

By 11 Geo. II. c. 19, s. 18, if any tenant shall give notice 
of his intentioii to quit the premises holden by him, at a time 
therein mentioned, and shall not deliver up possession at such 
time, he sliall pay double the rent whicli he sliould otherwise 
liavc paid, and so during his continuance in possession. 

^Notice by the tenant under this statute may be by word of 
mouth (x). But it must state such an asci'rtained time as 
w’ould bind the landlord, and enable him to get another tenant. 
Accordingly where the notice was that lie would lea\c when he 
got another situation, which he did get, tin’s was held insuffi- 
(•ient (f/). And on tlie same priiicijile of reciprocity, the notice 
must be given by a tenant competent to determine liis tenancy, 
and at tlie projier distance of time nec’.essary to make such a 


(//) It has been held that this Act applies to all cases, whether tke 
insininieul under which the case aiises uini(‘ into operation befoie or not 
Till after the i)assiiig of the Act ('Ihtf a L R. IS Eq. C(m~ 

fttahJrw (\in,stahlr^\\ Vh. (ISl ; 18 Jj. -J. Ch. (>21. Also tliat in case of 
a devise of leal estate, the rents are apportionahle between the ex^'cutor 
and the devisees * (’apron v. ('apron, L. R. J7 E(i. 288. And so in the 
case of a hequest of stock, Uiat the dividends aip appoi tionabli*, first as 
between executor and devisee for life, and next l)etw(‘en devisee for life 
and residual y legatee , Polhwii \ iWA/c//. Tv R 18 Eq H2il As to what 
conics undci the teiiii “ dividentts," see Jonrs v. (hifr, L. R. 8 (hi. 11)2 ; 
12 L. J. (hi. :VM 

(^x') Tnn nn nf(\ . I/oa^h n.wn,:] Run. KJO.*) 'J'iieauafogoiis liisli Acijlntieo.lJ. 
c 8,s !)(li ), re(]uiied writ t(*u notice . FarrrI v. Donnelly, I Jr. L. R. (76. 

(y) Fur ranee v FAhuufton, 2 CJamj). 51)1. 
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notice valid. Therefore, where a tenant, who could determine 
his holding by a six months* notice, gave a shorter one, and 
then held over, the landlord was not allowed to distrain for 
double rent (-^). 

The 1th Geo. II. c. 28, s. J, provides, that whenever any 
tenant, or person coming into })Ossession of land under a 
tenant, shall wilfully hold over after the end of the term, and 
after notice in wiilinfi for delivering np possession from liis 
landlca’d or lessor, oi* the person to whom the remainder or 
revers.ou shall belong, he shall pay double the yearly value of 
the pieinises. This statute, being a penal one, is to be strictly 
inter} >reted. Where the defendant was tenant of a room in a 
mill, tlirough which the revolving shaft of a steara-iMioinc 
passed, it was ruled that in calculating the double value, the 
value of the ])o\\er of the steam-engine, which was siip})liecl 
by the landlord to turn the machinery by mea* . of this shaft, 
could not be taken into consideration. The C ourt said that 
although the rent jiaid was an entire sum, [lart of it was })aid, 
not for the value of the oceu})ation, but for the landlord’s iier- 
formance of a contract to do something beneficial to the tenant. 
If the landlord, by means of the tenant having luhl over. 
IS })revented from using the steain-jiowcr beneficially, and 
de}>rived of jirofit thereby, he has a remedy on his (jontraci 
with the tenant to give up at the end of the term, or for a 
tresjiass in contiiming to occu]»y, and may recover comjiensa- 
tion for his loss by way of special damage Ui). 

This statute, it will be observed, requires the notice to be lu 
writing (h). 

The action for double value must be brought by the })ersoii 
standing in the position of landlord or lessor. It (ainiiot, 
therefore, be brought by a })ersoii to whom tlie landlord lias 
granted a fresli lease to commence from the expiration of 
the former lease, and who is jireveiited from (coining into 
liossession (r). The holding over must be eontumacioiis, and 
not under a hand pde thongli mistaken claim of riglit 

Johfi,\fn/(r V. IluHdlcistoiK , -1 U. X ( \ 1122 

id) liohDiMitf ^r. Lrn roi/d, 1 M. A W IS. 

(Jt) Soc as to the icviuisites of .such a iioticM', Patfr v. Mmur, 1 *) (,). I» (»S4 
JUaichJord v Col(\:> (' U. N. S .'>14 2S jj .1 (' 1‘. 1 In. Sir ms to 
llie laiidloKrh ri^ht to ^iH*o\or iiom tlie old tlie eosls of .in m« lion 

hjoughi }'’Mi by the new lessee^ [> lot. 

{(1) . AVm/, oJi.xN ist, SIC. , hiJ. .1 ri;\ ;j;; 
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The landlord’s claim to rent is always liable to be reduced 
by the amount of any jiayment necessarily made by the tenant, 
in liquidation of a charge upon the land, or a debt due from 
the landlord. Of this nature are payments made in respect of 
ground-rent to the superior landlord (p) : interest due u])on a 
mortgage prior to the lease (/) ; an annuity charged upon the 
land(r/); property-tax(/0 ; land-tax and paving-rates (/). 
And it makes no dilference that the landlord was not really 
liable to the tax in question, if by his own laches in not estab- 
lishing his exemption, the tenant has been forced topay(/'). 
The amount so deducted must, however, be jiaid strictly in 
exoneration of the landlord. Therefore where the plaintiH* 
demised land to the defendant upon a building lease, at the 
rent of CO/., clear of all rates and assessments, the sewers-rat(^ 
and land-tax excepted, and the defendant, by building, increased 
the rateable value of the land to .lOO/. per annum, he was only 
allowed to deduct the sewers-rate and land-tJix updn the 
original rent, and not upon the improved \alue (/). 

Deductions of this sort are, /)ro lanlo, a i>ayment of the rent, 
and not a set-oif, and should be jdeaded accordingly {la). By 
the express terras of the statutes, jiayments of land-tax, paving- 
rates, and property-tax must be deducted from the rent due ; 
and if the tenant pays the rent in full, without making such a 
deduction, he is left without remedy ( // ). The same principle 
appears to be laid dovm by Park, J. (r/), as api)licable to other 
payments, as, for instance, of ground-rent. The reason is, that- 
when the entire rent is paid, where ])art only is really due, the 
surplus is a voluntary payment with full knowledge of the 
facts, and therefore not recoverable {p), 

(r) t<npnjovd> V. FlcfrJter, 4 T. K. 511. bee BmuUe v. Cambell^ S Sco. 
N. K. 104 , 7 M. & (1. m. 

(/) Jtdinwn V. 0 A. cV: E 800. . ^ 

{if) V. C Taunt. r>21. * 

(A/) Baber v. Davis^ 3 Camp. 474. 

(/) Aiidrno v. Ifaiwoch, 1 B. & B, 'M. See as to dccluotiii^>^ laiul-tax 
aftci Its redemption, Moodt/ v. Bran and Clmpfrr of Wrlln, 1 41. 40 , 

25 L. J.Ex.27:?. 

(/;) Siraf ma n, y . A)nhlrt\ 24 L. J. Ex. 185 
(/) Smith V. Jlirmhlr, 15 C. B. :121. 

(w/) Saprford y. Ft etcher, nbi tsiip. , Brnbij y Moore, 1 B. X, A 1211; 
Franklin v. (\uipr, 1 ('. B. 750. 

(/fc) Andrcio v. Jfaneoek, vht mip. : Stnbba y. Parsons, .*1 B & A. 5U1 : 
(belli in (tuf V. Bedboromfi , 15 M. & 4118. 

(r>) (\tiier v. (deter, 5 Biiig 100, 4l0. 

{ 'jt) bee 1 Sm. J^. ('. 163, 6th ed. ; lOtli ed.. p. 161. 
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II. Covenants to repair may throw that obligation either 
upon the tenant or tlie landlord. The tenant also may either 
contract to keep in repair during the tenancy, or to leave in 
repair at its determination. 

1. When the tenant covenants to keep in repair, an action 
may bo brought for brcacdi of covenant at any time during the 
continuance of the lease (</). And Lord Holt ruled that in 
such a case the measure of damages was the amount it Avould 
cost to i)ut the premises into repair (/). This view, however, 
lias hern departed from in later <iases, and it has been ruled that 
the measure of damages is the extent to Avhich the marketable 
value of the reversion is injured. Tins would be very great if 
the lease was near its expiraliou ; very small if it had a long 
time to run(.s). And this rule has repeatedly been atlirincd in 
very recent cases (/). It is also held to be the true ]u*inci])le for 
assessing damages, where the reversioner sues tenant upon 
a covenant, exiiress or implied, not to commit waste (//). The 
case of Manlotty, i^otlon as reported at Nisi iVius (r) seems 
opposed to this rule. The action Avas upon a contract to Kjpair. 
Plea that the premises Avere in good re]>air until they Averc 
accidentally burnt doAvn, and verdict for the defendant upon 
this plea. Damagi‘s aa’ci’c to be assessed (‘ontingently, in case 
the ])lca should be held bad, and Holfe, !>., directed nominal 
damages. He said that otherwise, as the actroii Avas brought 
during the tenancy, the plaintiff might put the money into liis 
pocket, and then bring another action for non-rejiair, in which, 
on tiie princi])le contended* for by the ])laintill', he Avonld be 
entitled again to recover substantial damages. Put it apjiears 
that in a subse(j[uent stage of the case this ruling Avas reversed, 
and that substantial damages were entered up(//). 

t//) JjU.vmorry. llnhaou, 1 T’>. iS: A. oSl. A coM'iiaiit. to pul. in ropaji 
<;aii only be broken once ; aiul when <laiii;iiros Imvc been once iccovercd 
in u*si)eol of that breach, no inoic can be iccovcivd (\nmrd v (rn’(ior}f, 
L. 11. 2 C. 1*. 153 ; 30 L, J. C. T 1. 

(r) Vtnan v. 2 Ld. Kayin 1125 

(.v) Dor d, Worrr,4rr Stdiool Truxlrrsy Jiofrhntd.^, h C. &: 1’ 734 Sindh 
Prat, 9 Ex. 101 , 23 L.-d. Ex S4. 

(0 MiUs V. Kdiif DomJon /'/non. \j U S I*. 79 .42 li. ,1. 0* 1*. 4(1*; 
Wdl/a/ns v. Wtllia/n/!. L. 11. 9 C. 1*. 059 : 13 L. .1 V. 382 * Jfr/ide/'son 
V. Thor//, ri893] 2 Q. B. at p. lOG. 

(w) Mlnth/nn \\ Kr/-xhav\ IG Q. H 1) G13. 

(.r) 3Ia/'rtott v. Cotton, 2 (\ k K. 553. 

(y) In Dell v. Tlayden.^ Ir V L. Ucpr30l wlu'ie substantial dsimagcs 
M.D. T 
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On the other hand, it has been said that the rule laid down 
in Doe v. Rowlands^ that the injury to the marketable value of 
the reversion is the measure of damages, is not of universal 
application. In a case which was much considered in Ireland, 
the lease, containing a covenant to keep in repair by the lessee, 
had, at the time of action brought, more than eight hundred 
years to run. It was argued that the lessor was only entitled 
to nominal damages, the measure of damages being not the 
amount which would restore the premises to their pristine con- 
dition at the date of the lease, but the amount ol* injury done 
to the reversion, and that one shilling laid out at interest would 
at the end of eight hundred years far exceed the sum which 
the plaintiffs could then claim. Mazier Brady, C., after 
expressing doubts both of Marriott v. Cottoii^ and Doe v. Row-^ 
laiidti, and remarking on the difficulty of saying what upon the 
authorities sliould be the measure of damages, refused to say 
that nominal damages only could be recovered, and left it 
generally to the master to useertaiu the amount of damage, 
sustained by the plaintiff in consequence of the dila))idations(c). 
And shortly afterivards in England, where a lessee sued his 
sub-lessee for breach of a covenant to keej) in repair, he was 
held entitled to recover substantial damages although he had 
no reversion, the lessor having ejected both lessee and sub- 
lessee for non-payment of rent. Bramwell, B., said, that the 
criterion of damage proposed, namely, the diminution in value 
of the reversion, was a very good test, but not the only test 
of the damages to be recovered;' and "Watson, B., said ^'the 
damages recovered are usually such as are sufficient to put the 
premises into repair. As a matter of fact it is never proved 
in evidence to what extent the reversion is damaged ” (a). 

It is to be observed upon this latter case, as Bollock, O.B.^ 
pointed out, that although the plaintiff had been ejected by his 
lessor for non-payment of rent, he still continued liable upon 

were recovered pending the term,0’Bnon, J., stated that he had procured 
from the oftices ef the Queen’s Bench in England, copies of the orders 
made in Marriott v. Cotta-n^ and that the case went to the court above, 
and the verdict for nominal damages was set aside, and a verdict entered 
for substantial damages. 

(z) Mnnumara v. Vincent, 2 Ir. Cb. Rep. 481. See as to damages for 
breach of covenant to repair by lessee under a fee-farm grant, m Ireland, 
where there is no reversion . Lombard v. Kennedy, 211 Ii. L. Rep. Ch. 1. 

(«) Daiueh V. Underwood, 2 H. & N. 570 ; 27 L. J. Ex. 113. 



ACTFONS ON COVENANT TO KEPAIR. 


275 




his own covenant to repair. The damages to which his lessor 
would liave been entitled, would have been the amount neces- 
sary to put the promises in repair ; for tliis amount would 
exactly measure the injury to his reversion. CTbviously, there- 
fore, he was entitled to receive exactly the same amount from 
his sub-lessee. As Watson, L., put it, “the true foundation of 
the action is, not that the reversion 1% but that it mr/// he 
damnilied by the conduct of the lessee.” The plaintiff was 
entitle<i to say to his sub-lessee, “ My reversion was substantially 
injured by 3’our failure to repair. The hxet that T have subse- 
quent!} lost the reversion has neither lessened the injury done 
to me, nor affected your obligation to pay for that injury.” In 
the Irish case, too, it is obvious that the length of the term 
was no reason why the reversion might not fall in at once ; 
e.//., from non-])ayment of rent, or other cause of forfeiture. If 
so, the argument for the defendant fell to the giound. 

In a recent case tlie question of damages, as between lessee 
and sub-lessee, arose in the following circumstances : Itousc 
took a lease for sixty-one years from 1H:>7, 'with eovonant 
to keep in rciiair and to deliver up in rejiair. In 1851 he 
demised to Oliver for a })eriod extending up to ten days of 
the expiration of his own lease, at an improved rent of lot)/, 
per annum, with identical covenants. The snJ)-lease gave full 
notice of the fact and terms of the original lease. An action 
for breach of covenant was brought by the representatives 
of the lessee against the .rcjiresentatives ot‘ the sub-lessee 
and the damages came on to be ascertained three and a half 
years before the termination of the lease. Evidence was 
given that when the lease fell in, the only profitable way of 
dealing with the ground would be to pull down the house and 
treat the land as building ground. The house, if repaired, 
would be worth 200/. more to pull down than if left unrepaired. 
It was contended that this was all the injury to tlie reversion 
which could he recovered by the original lessor against the 
original lessee, and therefore was all that could be recovered 
by the lessee against Ihe snb-lessee. The official referee hold 
that the original lessee might have to pay the full coist of the 
repairs under his own covenant, and assessed these at 1 ,5()()/., 
and, witli a deduction in respect of the time which would elajise 
before he could be called upon* to pay, settled the actual 
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damages at l,3()r)/. This finding was supported by the Court 
of Appeal and the House of Lords. Lord Herschell said that 
the actual cost of repair might or might not be the proper 
measure of daniages, according to the facts of any ])articular 
case. As to the case under discussion, “ If the premises were 
now 111 good repair, the re\ersioii of the resjiondents would 
secure them the improved rent of lOo/. a year to the end of 
the term, without any liability on their iiart, unless it were to 
the extent to whieJi repairs siibsecpiently beeame necessary. 
As matters stand, they can only receive tins rent subject to the 
liability of restoring the premises to good repair, so that they 
may in that condition re-dcliver them to their lessor. The 
difference between these two positions reiwcseiits the diminution 
in the value of their reversion owing to the breacli of covenant, 
<iud on this basis the damages seem to me to have been jiroperly 
assessed.” 

Referring to the evidence above stated, he said, “ The duty 
of the appellants, as bet\\eeTi themselves iin<l th(‘ respondents, 
was to fulfil the obligations of the covenant into which they 
had eiitei’ed, and to kcc]) tlie premises in re])air. If they had 
done so, the imisent question nonld not have arisen. Tlu‘y 
have broken their eoveiiaut, and when su(id for the breach they 
have, ill my opinion, no right to demand that a speculative 
inquiry shall be entered upon as to what may possibly hapjien, 
and what arrangements may possilily be come (o, under the 
speeial circnuistances of the case, when the siqierior lease 
exjiires by effluxion of time ” (h). 

When the landlord is forced to rejiair himself, in the middle 
of his tenant’s term, in order to save a forfeiture of his own 
estate to his head landlord, it seems that the damage he will 
he entitled to recover will depend upon the covenant on which 
he sues. If there is a covenant to rejiair after notice, and he 
has given notice to his sub-lessee, and the time has expired, 
and he has then entered himself and repaired, the measure of 
damages will be the cost of such repairs, so far as they arc fit 
and necessary. And it is not necessary for the plaintiff to 
prove that the defendant assented to the repairs being done by 
him, because, if there is no assent, the plaintiff' would be a 

(ft) V. Cuuqvoxt, [isynj 2 Vh. :i77 ; iiffd. [18%] A. (\ 4%; 

L.J. Hi. 808. 
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trespasser and liable to an action for the entry (f). Jn suck 
a case it would not operate in mitigation of damages, that 
the plaintift* had, before the commencement of the acition, 
assign(‘d the i)reinises to a third party, who pulled them 
down and entirely rebuilt them. The injury, was done when 
his breach of covenant com])elled the ])laintifi:‘ to lay out 
money (d). Hut if he sues upcm the general covenant to repair, 
after giving notice under the special covenant, but before the 
time fivcd by the notice has expired, it has been held that he 
can on'y recover nominal damages; because he cannot recover 
under :ho sj)ecial covenant, and under tlie general covenant he 
cannot show that thei*e has been any damage done to the rever- 
sion {( ). Probably in this case it w^as thought that the notice 
calling ii])oii the defendant to repair within two months under 
the special covoiiant, operat(‘d as an election to la-oceed under 
that covenant, and estopped the plaintilf from demanding sub- 
stantial damages iiiitd the expiration of the tm> ' tixed by him- 
self. Hnt I do not imagine that the existen(A‘- ol* a sjieeial 
covenant to repair after notice* vvonld prevent the landloid from 
recovering full damages in a suit upon Ike general covenant fo 
repair, if he chose to redy exclusively njiun it. 

The interest, in jiremises jiasses from the execution oT the 
lease, though the duration of the term may date from some 
anterior jieriod. Therefore, where the tenant cntcTcd njion 
tlie ])reinises in June, and the lease was executed in November, 
Jiabcjulnm from Jime, with covenant to repair : an action was 
brought upon the covenant, the breach being that he pulled 
down and altered the preinises between June and Novt*mber ; 
it was lield that only nominal damages could be recovered ( / ). 

Tlie assignee of a lease is, of eourst*, only liable for broach 
of covenants committed during his own holding. Hut- where 
the lease has passed through several hands, and the pi’(*niises 
are out of lejiair wdien the action is brought, and are proved 
to have been so when they were held by the defendant, it will 
be for him to show’ how much of the injury arose subsequent 
to his occupation. And in default of evidence by him, the 
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O') Collrt/ V. Sfrrrton, 2 U. A (’. 27:1 
(</) J hid. ^ uht .st/p. 

O') WtiitfiHt^ V. \\'tiitqnt,\, 1j n. 11 c. w ijv.i 1.1 L .1. c. 1* :iS2. 

(y‘) Shaft) V. /w///, 1 Kx. 112. 
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jury may assess the damage at the whole amount to whicli he 
would have been liable, had all the dilapidations taken place in 
his own time 

Oi‘ course strict proof must always be given of tlie {iinoimt 
of disrepair. Accordingly, where a county (^ourt judge told 
the jury that this action was not like one for goods sold and 
delivered, and that the ])hiint,itr might rest upon general 
evidence in support of his particulars of demand, without 
jiroviug every item, especially as the jury had viewed the 
premises with the particulars of demand in their hands, and 
would therefore be able to judge if the plaintiff had made out 
his case, — a new trial was granted (//). 

A vendor of real estate who has contracted to sell, is a trustee 
tor the purchaser to this extent at all events, that if he has the 
projicrty in his possession or under his control he is bound to 
keep it in a reasonable state of repair, so that the purchaser 
may take the t;liing he has contracted to buy, unless there arc 
some special circunfstanees which alter that obligation. There- 
tbre ir the vendor fails to give possession at the Lime fixed for 
completion, any injury accruing to the premises in the interval 
before actual possession is handed over may be recovered by 
the purchaser, either by way of damages, or (‘ompensation in 
the nature of damages (/). 

2. Where the fiction is brought upon the c^oveuant to repair 
at the end of the term, the damages are such a sum as will [)ut 
the premises into the state of repair in which the tenant was 
bound to lea\c them (j ) ; where, beside the covenant to repair, 
there is also a covenant to insure against tire for a specific sum, 
the defendant’s liability, in case ol’ the premises being burnt 
down, is not limited to this sum. The conditi< m is only intended 
as an additional security to the landlord (Z:). And it makes 
no difference that, owing to a change in the character of the. 


(//) Smtf/i V. a Ex. lai : 2.‘i L. J. Ex. 81. 

(/f) Siiifth 10 C*. 15 .’51. 

(0 Plvtllrpx V. Stlvvsttrr. 8 Ch. ITS : Ihyal Jindol IhuliUiuj Sonet tj v. 
Bomush^ ;55 Cli. D. aiH) ; .*>0 L. J. Ch. 841). * 
p‘) ^yooithwiO‘ V. II alkn\ Q. 15. 1). at j) 408 ; 40 1.. J Q 15. at p. 012 : 
Wkitham V. Kerxhfur, 10 Q. 15. J). at p. 010. hi a very recent ease it was 
considered i ight to deduct from this sum an amount wliich t he landlord 
liad recovered by acliou during the term, lint had not expended on 
repairs : JlemhrxoN v. 77/a/v/, [1898] 2 Q. 15. 10^ ; 02 L. J. Q. 15. 580. 

(Ar) Biffhy \ . At ktusoHj 4 (Janip. 270. 
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buildings or of the neiglibonrliood, the premises would let at as 
high a rent as before, although the covenant was not strictly 
complied with (/),nor even that the lessor had granted a lease to a 
third piirson to run from the expiration of the defendant’s lease, 
so that ill reality the performance of the defendant’s covenant 
was a matter of pecuniary indifference to him {pn). The 
obligation of the defendant to ‘perform his agreement cannot 
be affected by the circumstances external to himself, or 
arrangimients to which he was no party. The defendant, 
howev(T, is not liable to jiay for improved modes of doing the 
work, l»y means of which the parts repaired are more durable 
than they were on their former i)rinciple of construction in). 

When the covenant is only to repair the demised premises, 
the defendant is not hound to repair any buildings afterwards 
erected, even though lie was wrong in erecting them, and no 
damages can be recovered in respect of tlu^ disrepair into which 
they may have fallen {d). 

It is no answer to a claim for dilapidations, tliat the plain- 
tiff’s interest in the premises has ceased. The plaintifl’ may 
be liable over to his superior landlord ; but independently of 
this, the objection cannot be set ii]) by a iiarty wlio is himself 
in fault (/;).* 

A tenant who has failed to make the repairs to A\hich he was 
bound, is liable to his landlord for the damajLi;(‘,s arising from 
th(‘ time the landlord is unable to re-let the premises, even 
though there were substantial rejiairs which the landlord 


(/) Morfjan v JJardi/, 17 Q 11 D 770 at p 770, 7vvi‘rstHl on aiiotlior 
point, 18 Q. n. 1). (>40 ,'ia A. (5. ar.i , r>K l j. q. n. 44. 

(///) Joijner \. Wcrhff, f 1801] 2 Q P>. ai , (>0 L. .1. (^ 1>. olO. 

(7i) Soimnl V. Leqtfatl, 7 i\ A 1*. (JIH 

(o) JJtw d. Wo rccMer School 7/v/.s7/'/’\ v Honda nd'< DC’ AC. 7111. lOvi'ry 
such covenant must be constrneil aeconlinj* to its particuhu woids : 
CornUh v. Chafe, a H. A V 44(> . Ill L .1 Kx 10 , and sonictnn(5s a dis- 
tinction may exist between a liaialdy to lepair iiewly-erectecl liouscs and 
a liability to repair newly-erected additions ti> existing* houses; per 
Bramwell, B., Ih. 

(jp) ChntJ V. Jiroqden, 2 M. A (». Hi) : and see Daneti v. Cudevirood^ 
antc^ p. 274. In another ease, a lessor iccovered substantial damages for 
dilapidations, although at the expiration of the term the premises* were 
pulled down under a verbal arrangement foi that pin])ose made previously 
with a proposed new lessee. In this case the (’ourt laid stress oy the fact 
that the agreement with the pro])oscd new lessee was verbal •only, and 
therefore not binding on either party : Jlaivhnq^ v. Movqnn, 18 0. B. N. S. 
776 ; 34 L. J. C. P. 185 ; J>ut the case of Joynt r v. M W supra, shows 
that this fact was really unimportant 
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himself was bound to make. Because, if the defendant had 
laid out the money before he quitted, the plaintiff might 
have occupied the premises himself (</). 

Of course no claim can be maintained for any damages 
whieli do not flow immediately from the defendant’s neglect. 
For instance, the plaintift* held land under several covenants, 
one of which was a covenant to repair, with a right of entry 
by the landlord on breach of the co^enants, and made a 
sub-lease to the defendant with a covenant to repair, which 
was bi’oken by the defendant. The head landlord ejcc^tcd 
the plaintiff for breach of ail the covenants, including that 
violated by the defendant. It was held that the plaintiff 
could not recover from the defendant the value of the term 
’'O forfeited, since there were other breaches besides those in 
I he defendant’s lease, and it did not appear on which of them 
the ejectment had turned. And Manle, »)., and Bosaiupiet, »!., 
doubted whether, in any case, the sub-tenant could be liable 
in such an action for all the consequcnecs to his landlord of a 
breach of covenant contained in a lease to wdiieli he was not 
himself a party (r). 

In estimating the amount of damages, it is, of course, impor- 
tant to know what state of repair the tenant was bbund to put 
the premises into. Where the covenant is, “ to jmt the premises 
into repair,” this clearly means to jiut them into a better state 
of repair than the tenant found them in (-s). It has also been 
decided, however, tliat a covenant to “keep” in repair involves 
a covenant to jiut in repair. For tliey cannot be kejit in good 
repair without being put into it (/). But the amount of repair, 
of course, depends on the age and class of the liouse, and must 
differ as that may be a palace or a cottage. No one is bound 
to give his landloi’d a new house instead of an old one (//). A 


W(HHh V. Poit(\ (> (J Al P 7S2 : 1 JJingh. N. 4(>7. 

(/*) ('.lam V. Jhuuffhni^ 'uln 2 Sco. N. R .‘JC8, 31 1, S. 

(/() Jielchet' V Jf'JnUfth, 8 d Ac V. 720. 

(0 PatjKc V. Uanm, It) M. A: W. 541 ; Kmttan v 2 H. iV (’. t>7t) ; 

33 L. J. Ex. 31, 233, m Ex. Ch. . Pranilfoat v. ////rf, 25 (^. l>. D. at p. 50 ; 
59 L. J. q. H. 389. 

(?/) Per Aldersoii, B., Jielohrr v. Jl^Infan/t^ 8 (J. A J*. 723 ; Fry, J., 
Sauer v. Jhltati, 7 Ch. I), at p. 821 ; per Erie, C.J., v. Pratt, 33 

L. J. Ex. 233, at p. 235 , 2 H. A 0. ()7() . PontiJc,r v. Foard, 12 Q. B. D. 
152 ; 53 L. J. Q. B. H21 ; followed (Man v. PcHnett, 2G Ch. I). 161, at 
p. 166 J 53 L. J. Ch. 685. 
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house in Spitalfields may be repaired witli materials inferior to 
those requisite for repair! ni^ a mansion in Grosvenor Square (^). 
And, accordingly, where a lessee took premises, which at the 
time were old and out of repair, under a covenant to repair : 
and tliey were destroyed by lire, and it appeii^-ed that the cost 
of reinstating them would amount to 1,6:15?., but they would 
then ))e more valuable by tlOH/. than they were at the time of 
the fire ; it was decided that defendant was only liable to pay 
1,035'., that being the ainonnt which the plaintiff had really 
i3st(//). This is all quite clear ; but a more difficult question 
arises as to how far evidence of actual disrepaa , as distinguished 
from mere inferiority, may be admitted. The rule laid down 
ill iSlanlry v. Towf/ood (.r), and J/attii v. Got’ukj {a), and ap])rovcd 
of in Paifno v. Hainv{h), was that evidence might he given as 
to the age and class of the premises, w ith their general condition 
as to repair ; but that the defendanl could not prove in detail 
that such and such a part w as out of order. Bw v. Withers {i ) 
has been thought to go beyond this. There the defendant's 
counsel wished to cToss-exaniine as to the state of the premises 
at the time of his coming into jiossession. I^lie evidence w'as 
refused, aiul a new trial was granted in cons(‘qiieiice. J^ord 
Denman said, It is v«Ty material with a view ])oth to thf 
event of the suit, and the amount of damages, to show what 
the jn’evious state of the pi’einises w^as.” And in Bayiir v. Ifaiw , 
Alderson, 11., says, ‘‘The marginal uotc(<^?) oi^ liurdeltw, W dhers 
may b(‘ incorrect ; but the judgment is (piite riglit, and shows 
that a lessee who has (jontraeted to kcoi) demised [wemisi s in 
good repair, is entitled to pro\c wliat their general state of 
rejiair was at the time of the demise, so as to measure tlui 
amount of damages foi* want ot* repairs hj’^ relerenee to that 
state.” This reconciles that case w’itli the others inenTioticd 


(./') Per l*iirko, !>.. \. Ihnne, 10 IM A, W. .">45; y/f/* Ijoril Ehhor, 

M.n., 25 Q. n. j) j,.r>i 

(//) yatcH V. IJu Hater, 11 15 , 21 L. 4 Ex. 220. lUit was not this 

000/. soinctbiiij; which the jilaint itt' had coni i acted to ’ The covc- 
Jiant to repair implied that the jireniises were to Ik‘ made more laluablc, 
jicihapH by this \ery 000/ , than tliey had been Ih'I'dic. 

(i) S II. N. (\ 4. • 

C^/) 4 n. N. C. -151 
{h) 10 M. iV; \V. 545. 

Cc) 7 A. A E. i:i0. 

(d) “ The ileteudant tis entitleil to ])roie at the tiial what the sUit< ut 
the preinibcs was at the time of the iUmiiisc. ’ 
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before. The question, therefore, for the future will probably 
be, not so much as to the admissibility of such evidence, as the 
purpose to which it may l)e a}>plied. Since Payne v. Name, a 
tenant cannot justify keeping premises in bad repair, because 
they happened t,o be in that state when he took tliein. But 
eviden(‘e of this nature, like evidence of age, will be admis- 
sible to show^ how far they were* capable of being rei)aired at 
all, and what amount of repair could have been contemplated 
by the covenant (e). In other Avords, a house is like a ship, 
w’hich varies in class according to its original construction, and 
which descends in class by age and wear and tear, and general 
deterioration. A tenant is not allowed to say, ‘‘ I found the 
house out of repair, and therefore I left it out of repair, or put 
il into imperfect repair.” J>ut he is allowed to show that 
either by original construction or l)y lapse of time, the house 
was one of class C., and not one of class A., and that he had 
done to it such re])airB of an accessory character, such as 
tit ting and the like, as were suitable to class C., and such 
r<'pairs of a substantial and structural character as were 
sufticient to kcej) it in that class as far as possible. To do 
anything more would be to raise the house to a different 
class (/). 

The doctrine of f*ayne Haine will be peculiarly dilti(;ult 
of application- in the case of assignees of a term, \vhere the 
original lease contained covenants to rej)air. Each assignee 
is only liable for breach of covenant couirnittcd during his 
own holding. But if lie is bound, not only to keep the 
premises in as good repair as he got them, but to put them 
into better where theie is actual disrepair, he will in effect be 
liable for all the breaches of his predecessors. In the case of 
Hmiih V. Ppal{g), it is said he might be called to prove the 


(f) ISoe llneviH v. Jonvx^ I M. & Rob. 17a, and (Muitci'nhjo v. Mnmjards 
ih.^ ;i34, 330, wlicrc Tmdal, (\J., says, “ Where a very old building is 
ileinised, aiul tlie lessee enters into a covenant to repair, it is not ;iieant 
that the old building is to be restoieil in a new form at tlie end of the term, 
or of greater value than it w^as at the commencement of the term. What 
the natural operation of time flowriiigon effects, and all that the elements 
bring al)out in diminishing the value, constitute a loss, which, so far as 
results from time and nature, falls on the lainllord.” Liider v. Ijvtipy 
[18113] 2 Q. B. 212 (C. A.) ; (J2 L. J. U. r>S3. 

(/) See an able aiticJe in the Sobvitom' for 1875, p. 727. 

07 ) 9 Ex. lei ; 23 J.. J. Ex. 84. 
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state of the premises at the time oi* the assignment to him. But 
it is clear that that dictum must be taken with some limitation. 

The meaning of the words “tenantable rej)air ” was much 
discussed in tlie case of Proudfooix. Hart(li). There Cave, 
appears to have been of opinion, that a teriayt, under such a 
covenant, was only bound to execute such repairs as were 
necessary to keej) the fabric together, and Mathew, ^ ., said, He 
is not bound to repair what is \\orn out by age, nor to restore it, 
nor t{' replace anything that is worn out by age.” Accordingly 
they considered that painting, pa|)ering, whitewashing, and 
flooring Avere only obligatory for the pur]>ose of kc'oping the 
budding together. This view of the law was reversed on appeal. 
The term ‘‘good tenantable re])air”was defined as meaning- 
“ such repair as, having regard to the age, character and locality 
of tin' house, would make it reasonably fit for tlic ocenj)ation oi’ 
a reasonably-minded tenant of the class who would be likely to 
take it.” An outgoing tenant is not hound ♦ ' ]>apei% ])aiut. 
whitewash, Ac., for purposes of decoration, or for tlie puipose 
of leaving the piemises in the same new^ and clean condition in 
wdiicli he found them. Xor is he bound to do so merely because 
the paper and paint have W'oni out, and the ceilings have grow'u 
black, if an ordinary incoming tenant w’ould be content wntli 
them as they are. lie must execute sucli repairs if tlie walls, 
wood- work, Ac., would perish if they w^cre not executed. But 
even beyond this, if by wear and tear tlie condition (.)f the house 
has become such as not to satisfy a reasonahly-minded tenant 
of the class who w’ould he likely to take the house, then he must 
repaper and repaint, and execute all other kinds of superficial 
repair, so as to make the premises reasonably fit, within the 
definition, for the occupation of siicli a tenant.” 

Tlie expenses of survey are usually borue by the landlord, 
unless there be some sjiecial agreement to the contrary. There- 
fore, in an action for breach of covenant, by the dilapidation of 
premises, the landlord is not entitled to bo allowed the expenses 
he has been put to in ascertaining wdiat has been the extent of 
injury sustained («). 

• 

C/0 Q. li. 1). 42 : li. ,J. g. W. :isa. 

(0 I’uletl hy Field, J., Loffafi v. May, IS7<). The ease is iiofc 
reporletl, bill thcieanicci .hidiio has kindly allowed nif testate tlie rulmi,’' 
oil' his authoiity. J. I)! M. The expenses el sur\ey can however be 
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A tenant was not liable, on his general covenant to repair, 
for the repairs of the party-wall eftected under 14 (ico. III. 
c. 78 (/'), except so far as tliey were rendered necessary by his 
own default, and it was for the landlord to establish the eir- 
cuin stances under which he claimed to charge the tenant with 
any proportion of the expense so incurred (/). 

The landlord’s claim to recov er for brea(‘h of a cjovenant to 
repair may depend on the performance of some condition pre- 
cedent, such as putting the premises in repair himsclf(/yO- 
Such a condition when apjilied to a single house and premises 
is indivisible, an3 where the landlord has only repaired a part, 
lie cannot recover for non-repair by the tenant, even of the 
\eiy part which he has put into repair. Ihit ii* the covenant 
applied to two separate dwelling-houses, of which one might be 
completely enjoyed, though the other A\as not in a condition 
lor proper oeeujiation, the covenants w'ould be divisible, and 
the performance of one i)arfc Avoukl, it seems, entitle to an 
action for the iion-performancc of the corres[)onding part of 
the covenant (yy). 

AVheii one count of a declaration stated an agreement by 
jdaintitf and defendant to take certain iiremises, subject to a 
covenant to repair, and alleged non-repair; the second count 
slated, that m consideration that dclendant was tenant to 
plaintiff of a certain other messuage, he promised to use it in 
a tenant-Iikc manner, laying as a breach that he had made 
holes in the Avails, &e. : one demise only as to one house was 
proved ; it was held that damages could not be recovered on 
both counts, as they must be taken to I'efer to different 
messuages {o ). 

Covenants to repair on the part of the lessoi* [iresent no 
distinction as to the amount of damages that may be recovered. 
In an action by the tenant on such a covenant, it was held tliat 
he could not recover as sjiecial damage, rent, taxes, and other 

recovered ])y the landlord when the defendant oljtiinis relief nixler the 
Conveyancing Acts. See o.i A, 5r» Vict. e i:i, s. 2 [1<S‘I2]. 

ill) llepealed hy 28 Viet e. i)U, s. .*11. 

(Z) Mooiv V. Taunt DU. , 

(///) AVv/Zr ir» i). B. Dltt : (kmunul v. (hrijorjf^ Jj. K. 2 C. T. 

I.IH ; 8() li. J. C. l! See, as to the tenant's right to timher, Jirintol 
(JDoiin and (liaptvi ) w.JotwH, 1 K. A E. 4s4 ; 28 L. J. (^. H. 201. 

(w) yeah’ V. ltaivUft\ 15 Q. ]i. DltJ. 

00 Jltdfor,: V. Dnnnatt, 7 M. A W. :UH, 
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sinus laid out upon a house into which the plaintiff was Ibiced 
to move, while his own was uninhalhtable. Because, although 
the (l(‘lendaut eovenanicd to repair, he did not covenant to find 
him another lamse while the repairs were going on, any more 
than he would have been bound to do so if the premises had 
been consinned by fire ( />). But an allowance might be made 
for th'3 additional time during which he was obliged to be in 
another house, on account of defendant’s delay in commencing 
repail s(//). Where the defendant covenants to repair ])art of 
the premises only, in jury done to tlie other i>aiTs by the non- 
repair of the former may be recovered if it resnlt(‘d from 
neglect on the defendant’s ])art(r). It was ruled in one case, 
that if the jiremisi's became more out of rojiair after the 
commencement of the action, the ]ury might consider this in 
assessing damages (.s ). This, of course, only a[>pli(‘s where th'‘ 
defendant is still liable. 

In a later case the action Avas brought by the assignees of 
a bankrupt lessee against the representatives of the lessor, f(»r 
brcaches#of covenants to jmt premises in repair and kec[) them 
ill repair. 'Fhe defendants, ittfei aha, pleaded to the In-each of 
covenant to koo]) in repair, for a defence* on (‘([lutahle grounds, 
that the lessee had rei-overed a sum of 1,080/. in an action for 
bi'caches of the covemiTits to jmt and keep in rojiair, and that 
if he had expended that sum in jmtting the pri'inises in repair, 
the want of repaii now’ comidained of w-ould not have existed. 
Upon demurrer it -was held that this w’as a had [ilea, and that 
the matters alleged in it did not amount tc a bar of the action, 
but went in mitigation of damages (/). 

III. Building and Mining covenants. For breach of these 
the only criterion is the amount of damage the [daintilf has 
sntfered by the diminished value of the premises. .Plaintiff 
agreed to let defendant land for ninety-eight years, from 18;>r>, 
at a pepper-corn rent for three years, and afterwards at. 115/. 
per annum. Defendant was to build on the ground in three 


(y>) Gn'pu V. yiV//e.v,* 13 U. *-’25. 

(y) 11ml, 

( /•) lh\(K 

{/) Shorihnihjp v. iMWjtluqh, 2 liil. Iljiyni SOU , see p. 1 12. 

(O ('owanl V. (ffpf/ori/,, U. U. 2 (’. 1'. IMl. I5(i L. ,1. (' I* 1. F(ji a 
convorsi.* case of lessor ngamst lessee wIktc the Ics'^or had re»H.>\ered 
(luring tlie terni, sec IfcnderHon. lltovn, mat, p 27S, n. 
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Covenants 
to mine. 


years, and then accept a lease. There was a proviso for 
re-entry in case of default. Defendant did not build, and in 
18il9 plaintiff "ot possession of the land. He then demised to 
B. for the residue of defendant’s terra, at a pepper-corn rent for 
the year ending ]\Iidsumnier, 1840 ; 70/. for the next year, and 
1 10/. for the rest of the term. ’ He then sued defendant for 
breach of agreement to build ; and, amongst other things, 
claimed as damages the difference between the rent which he 
would have obtained uj) to 18J1, had the defendant kept his 
agreement, and that which he was to obtaip from the new 
t»mant : — Held, that the jury wore not bound to give him that 
difference ; that the real measure was the damage he had on the 
vholc sustained, and that m estimating this they must consider 
tbe new agreement he had enteied into. Accordingly they 
f mnd that no damage had accrued beyond iV., which had been 
piid into Court///). 

In a later case, the action was on a contract, by which the 
defendants agi’ced that if the plaintiff would surrender to his 
lessor the land then in his possession, they would, on obtaining 
a lease of it to themselves, sink a shaft to the depth of 180 
yards in search of coal, and if they found a vein of marketable 
coals, would pay the plaintiff 2,500/. The defendants never 
sank a shaft. Evidence was given that if a shaft had been 
sunk to the depth of 1 80 j^ards a vein of marketable coal would 
liave been found : the cost of such a shaft would have been 
2,600/. The judge told the jury that the plaintiff had a right 
to have a pit sunk to the depth agreed on at the defendant’s 
cost, and that they ought either to estimate the damages with 
reference to the expense of so doing, or might give the amouftt 
which would have become payable on the (jontingency. A 
verdict was given for 2,500/. A rule to enter nominal damages 
was refused. Pollock, C.B., Alderson, B., and Martin, Bf, 
gave no opinion as to which alternative in the judge’s ruling 
was most correct . Paike, B., inclined to think that- the 
expense of sinking the pit was a wrong criterion of damage, 
because the plaintiff could not go upon the land and make it. 
But at all events, he said, this was a case for more than nominal 

(^ic) Ohler»haw v. 12 Ad. A E. .51)0 : WigapR v. School for Jodiffcnt 

JiUnd^ 8 Q. 15. D. 3.57 ; .51 L. J. (2. 15. 330 : Marshall v. Mackintosh^ 
14 Times L. 11. 4.58. 
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damages ; and as the defendants had been instrumental in 
])reveuting the discovery of marketable coal, they ought to pay 
the plaintiff such an amount as lie had lost by their neglect to 
perforin the covenant (ir). If this had been a covenant between 
the lessor and lessee of the mine, Baron Parkers objection 
would of course fail, since at the expiration of the lease he 
could himself sink the pit. As long as there was any chance 
that !i mine might be found, he ^\ould obviously be entitled 
to tin. cost of the shaft, which the defendant had undertaken 
to make at his own expense. But suppose all possibility of 
a mine being found, and therefore of any advantage being 
derivable from the shaft, could be negatived, what would be the 
damages then ? None could be given in respef‘t of the pay- 
ment of 2,.")00Z., b(‘cause, by the hypothesis, it could never 
become due. Then the damages would be measured by tlu 
loss he had sustained by not having a shaft sunh free of charge^ 
in his own land. It is hard to see that more than nominal 
damages could be recovered for tliis ; since nere also, by the 
hypothesis, no damage could accrue from hreacdi of tlio 
coveiiant, as no benefit would flow from its ])erformancc. 

IV. TIkji’C are various cases in wdiicli tlie occupier of land 
covenants to make certain payments^ cuimeeted wuth his interest 
ill it, 

1. Covenants to ])ay renewal fine. Whcn'tlie plaintiff held 

an archbishop’s lease, renewable from time to time by jiayment 
of fines, and demised to the defendant for a term, the latter 
covenanting that he would fnuii time to time, and at every 
time during the said term, pay to plaintiff or the archbishop 
such part of the fine or fees which, ujioii every renewal of the 
lease by which plaintiff held the promises, should be paid or 
payable by plaintiff in respect of the premises deinised to 
defendant. Plaintiff reiie>Ycd for a longer period than the 
term demised by liim to the defendant, and it was ruled that 
the latter was only liable for a part of the fines commen- 
surate with the interest which defendant now acquired in the 
premises (y). • 

2. Covenant to Insure. In an action for breach of this 

(.r) Pell V. SheanHfin^ 10 Eic. 7(>tl. 

Cy) Charlton v. Prerer^ 2 !». A H. lU.'). 
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Chuvhi. r. 
Alt Hi. 


covenant, the plaintiff, who had himself paid the insurance 
premium, was held entitled to roc.over it back from the 
defendant as daina^i^cs, no special loss having occurred (.?). In 
this case the plaintiff was himself a lessee, bound by covenant 
to insure, and the defendant was his assignee wlio had taken 
subject to the original covenants, so that the payment by the 
])laintiff was necessary for liis own safety. Even in the 
ordinary case of lessor and lessee, the same rule would, it is 
conceived, hold good. If the plaintiff' has paid the insurance 
premiums, he ought to recover their amount ; because, as he is 
entitled to the protection of an insurance policy, he is also 
entitled to adopt such means as may keep it on foot. If, 
liowever, he has not paid the ])reminms, then the question is, 
how much is tlie reversion tiio worse by reason of tlie lapse 
or non-existence of such a policy ; no loss having as yet 
o 'ciirrcd? The answer to this 'would seem to be, that the 
logs to the reversion is measured by the amount which it would 
cost the plaintiff to put himself inio the same position as he 
'?\ould now bo in, had the defendant ke]it his contract. If no 
insurance has been effected, this amount would consist of the 
cost of entering into one : that is, all the charges which a 
party has to incur at starting, before his next premium falls 
due. If a ]K)licy has been effected, then the arrears of ])re- 
miuins (if tlu5 office will accept them) or the cost of a new 
])olicy, whichever is cheaper. It seems plain that this is all 
to wliich the plaintiff is entitled ; he can claim notliing in 
resjiect of the past risk, for this is over, nor in respect of jiast 
payments, for he has made none. The cost of commencing an 
insurance will, at any moment, secure him against risk till 
default made in paying the iireiniums ; and when this takes 
place, he may pay them liiiuself^ and recover their amount as , 
damages. 

Tliese views are to a considerahle extent confirmed by 
the Court of Common Pleas, in a case where the question 
incidentally arose. It was agreed by the terms of a eliarter- 
party, that the ehai’torers should ])ay onc-‘third of the freight 
in advance — the same to be returned if the vessel did not 
reach her destination — the charterers to insure the amount at 


(O JInj \ U'(/rh(\ 12 h J. Q. 11. s;i. 
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the owner’s expense, and deduct the cost of so doing from the 
first payment of freight. The cliarterers paid the one-third 
freight, deducting insurance i)reinium. The ves'^el and cargo 
never arrived. The charterers sued for a return of the freight. 
The owners pleaded tluit if the insurance liad been properly 
effected, it would have iudeinnified them against the loss of the 
oiie-third freight stipulated to be returned ; but that by the 
negligence of the charterers in deviating from the usual course 
of business in effecting the insurance, the insurance had become 
worthless. Consequently, that the defendants had a right of 
action against the ])laintiff<, to exactly the same amount as 
that which the plaintifis had against them. This, if true, w'oiild 
have made the ])lea good in avoidance of circuity of action. 
Jt was held bad, on the ground that the damages for negli- 
gence in insuring w’crci not necessarily the same as the fri'ight 
to be returned. Manic, J., said, f do iio^ niinh that the 
concludmg allegation sufficiently identifi(‘S tbe Mini mentioned 
in the [)lea wntli that sought to be recovered by the declaration. 
That whi(‘h is complained of in the plea Avould give the 
defendants a right of action against the ])lain tiffs, so soon as 
they were guilty of the negligence charged, and the defendanl 
was thereby damnified. That which liappcuied siibsecjneiitly 
does not necessarily dcterniinc the amount of damages tlui 
defendant would be entitled to. A jury migbf ^ia\e given 
exactly the same amount of damages before as after the loss. 
The question is, what damage has the party sustained at the time 
the cause of action vested iit him ? If nothing had ha])])encd, 
and a policy might then have beim effected, the jury would con- 
sider what was probable ; if the loss had then happened, they 
])erhaps might have given the full amount ; but they w^n-e not 
bound to do so. There w^ere a vai’iety of circaimstanees which 
th(iy might properly take into their consideration. Therefore, 
it is not a necessary and conclusive thing that tlic sum to he 
insured by the policy neither more nor less, is the sum which 
the plaintiffs would have to pay, but a compensation for tbe 
injury resulting from* their negligence.” “ Perhaps, after the 
loss, they would be bound not to give more than t]}\i amount 
of the actual loss, when no greater loss could ha]>])on ” (^). It 
• 

C</) C/iaflcs V. Alftft, IT) C. n. -Ih, <)r» , 23 1.. J ('. T. 107, 201. 

M.D. U 
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Whore a loss 
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will be observed tliat it was iioi necessary for the C^oiirt to lay 
down ])Ositively what the measure of daina<»os would be, where 
tlie action was brought before a loss had arisen. It Avas suffi- 
cient for their purpose to alum tliat tliey were not }i(rpsHanbj 
the full amount of the policy (//). This will account for the 
absence of any direct and ]>oshive assertion as to tlie rule of 
hnv in such a case. 

There seems, on principle, no i\‘asoii to doubt that affpr 
a loss had occurred, the measure ol‘ damages would be the 
‘‘xact value of the thing lost, which ought to have been 
insured. A later ease expressly decides the point. R., the 
owmer of a saw-mill, re(‘eived troiu 1>. timber to be saw'cd. 
An agreement was made as to its lunng ke])t insiii'ed by U., 
as to w’hich varying evidence wais given. According to one 
account the agreement was, that U. should hold all R.’s 
timber insurcij from lire, and should ]).\y its value il burnt. 
According to another account, tlu' whole substance of wdiat 
passed as to insurance was, that the goods should be always 
insured from tire No written memorandum was made — no 
particular office was mentioned — no tune for insurance w'as 
mentioned, ii<>r any paitieiilar amount. Xo insurance was 
etfeetod. The goods were burnt, and R. became bankrupt. 
R. applied to prove for the \aliie of the timber. His right 
(lepmided iijioii 'tlie (piestion, wdietlicr liis claim w'as foi- an 
ascertained amount, or for unliijuidated damages. It w'as 
d(;eided on apjieal to the JiOrds Justici's that his claim was 
admissible. The (hurt held that on tlu^ wdiole (‘Vidence they 
w^ere satisfied that thi*re w’as a contract on the jmrt of the bank- 
rupt to make good the \alue ol* tlie timbei’. Turner, L. J., 
however, added, “ In any e\ent it seems to be clear that 
there was a contract on the ]mrt of the bankrupt lu insurq^ 
the petitioner’s timber, and that this insurance w^as to "be 
made for the purpose of securing to the petitioner tlu; value 
of his timber, in ease it should be destroyed by tire ; and 
under such circumstances, I apjireliend, that tlie value of 
the timber W'ould be the measure ol* damages in an action 
for breach of the contract.” "J’liis being so, and the value 
of the timber being an ascertained thing in the market, the 


(Jf) So III V. DaiCJtn/i^ li (’. I>. N. S. ICO , 211 L, .1. C. ]’. 2r)Ii. 
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amount of the claim of course became a mci*c matter of 
account (r). 

Loans by insui*ancc companies are freiiuently sccurcnl by ijoans secured 
tlic assie-nment of a ])olicy eflected with the eompany by the 
borrower, who covenants to kcej) up ilie policy by [)ay in the 
])remiums. Upon his failin<jf to do so, companies lia\e claimed 
to be entitled to recover in an action for breach of covenant 
the amount of un})aid jireminms, but it lias been held that this 
is not tlu‘ iiroper measure of damaues. IT the eompany has 
effected a fresh insurance, and ])aid the ])remiiinis to other 
insureiR, they may be entitled to rcco\ er wdiat- tlu‘\ lia\e jiaid, 
but Im iui^ tlioinselves tbe insurers tbcir ivail damaj^o is llic* loss 
of tbe securiU. llow' tins is to be estimated has not, Ix^cm 
Mi^‘;j^e^U‘d, but in the absence of any expense shown lo Inivc 
b(‘en <‘aused by tbe breaeb, nominal damage's ha\(‘, lu'cn ludd 
to be alone rec'overable (</). 

Whore a deed by which the defendant assi^t'ed to the plain- I'oifeiiure of 
titfs a ])oliey of insurance upon his own life eontained a eovemmt 
that he would not do anythino; by which the policy slmnld ht 
forfeited, and a forfeiturt* wtis caused liv th(‘. defeiidaiii’s mnno 
b(‘yond tlie limits of Kuroiie w ithout the lieetiee of the assurers, 
the damaoes were assessed upon the iircseiit value of th<3 jM)liey, 
to he assessed by an actuary, takini; into eonsuleration that the 
defendant <‘o\enatitcd to ])ay and should ]>ay jiremiuins on Ilie 
luiliey (e). 

(^< ) I'U Jtdtt nui H. .lui 2(r> 2'> \j. A IUm y 111 hy 

Kilc, (' .). Jirtfr/r// v Shuftsht/, 12 (’ It N S at |) IH'I , .11 I; .1. (\ 1*. 

:it p, 1542. In rppci (’an.id.i it lias Ikhmi on this jninciph* laid down, 
that tlie nioiisiiK* ol damages js the \alin* ol tlie pin iiiiscs lost In th(‘ 

])Ianjlill dy tin- noLiicct to insiiK*. not o,\rtvdnn: tin- suni in wliicli tli(‘ 

<lcleridant was lo havo insmcd by his covenant Jinmfldss \ 

Id TJplioi Canaila i) H lid 

(f/) Asfsum’iKr ('n \. If \ \.d0.'», 27 L -1. K\ Ih 

Jlroir/ir v J*nrr, \ C IJ. N. S .V.IS 27 L. .1 V 2110 In this Iasi 
<*asL* the deed ]noudcd tliat iinjiaid pKaniunis paid hy the* plainiilK 
should b(* added to the pi iiieipal d<d)l and chai.uetl upon thi' land but 
eoritanuid no I'ovciunit by the defendant to lepuv i>ienninns paid hv 
them. See also M^irhinv/ v. yVrZvv, K. I‘» A K hi I 2S b. . 1 . (,). *11 :>i\. 

Ill bx. Cdi. A niort^aj^j'c eamiot insure and add the pieninnus t*‘ his 
mortgaj^e debt, in llie absence of an expi(*ss contiaet authousiiiir him 
to do so • Bnwhf v. Sfom, ‘A4 J. .J (Mi. 251 

FO J/fffvJnntt V (hult]nir.st, 5 11. A S :U:i , SA b .b Q. b. 11)2 An 
exeeutoi who dropjied a policy on the tile ol a, dcbtoi to the t<‘st doi 
estate, without consulting those bent‘lieially lulciosti'd, w'as held liable 
tor the whole sum ^AMll<•h w'ould have 4iecn r(*r‘o\eic<l it he had kept up 
the policy ('fV/v/e/* v. J/acr/', 3 Drew, 277 , 21 b. 4. (Mi. (»S7. See as . 

U 2 
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pay rates. 
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covenants 


Covenaiii to 
deliver up 
possessioii 


COVENANTS TO PAY RA^ES AND GIVE I^P POSSESSION. 

o. A covenant to ]>ay rates is broken as soon as tlie rates 
,are tine, thoiiji^li no demand has been made (/). I can find no 
ease in which any rule is laid down about the measure of 
damao'es in sncli an action. There w'onld of course be a broad 
distinction, according]; as the rates were jiriniardy ])ayable by the 
person who eovenants to ]»ay them or not. fkn* instance, if the 
landlord covenanted to ]>ay Avhal was usually tenant’s taxes, this 
t\ould l)(‘ similar to a covenant to ])ay oh incnmbrances, and 
the whole amount of the tax would he reeoverable, e\eti though 
none had been jiaid by the tenant ( g). On the other hand, the 
tenant may eo\enant to j)ay his (mn taxes, for wliieh the 
l.iiidlord is not lialde at all, except by means of legal process 
against hi^ house. This would seem to he analogous to a 
(ovenant to repair, and the measure of damage would he the 
rijury to the reversion, by having arrears of taxes due, distresses 
) lit ill, and the like. 

Where there are alternative covenants, and plaiiititV declares 
tor a breach of botli, if money is ])ai(l, and accepted in satis- 
faction of one, the pluintilf is only entitled to nominal damages 
in respect of the other (//). 

4 . In an action for breach of eo' enant to gne.up jiosMJssiout 
at the end of a term, the plaintiff can recover only the actual 
damage ivhicli lie has sustained. This was ruled in a (‘,ase in 
which the defendant i\as tenant to the plaintilV who was the 
owner of the equity of ledeinption. The lease eoiitained a 
covenant to deliver up the ])remises and all fixtures therein 
at the expiration of the term. Tli’e term expired on tlie 1 st 
April. The plaintiff demanded jiossession on the loth, hut it 
was not given. On the Idth April the mortgagi^e gave notice 
to the plaintiff to ]>ay the rmit and deliver u]> the lu’emises to* 
Inin. The plaintiff sued tlie defendant tor breach of covenant' 
111 not delivering u]) the tixtare.s and tlui defendant jiaid 
o/. into Oourt, which the jury found to he snllicicnt to cover 

to tlio hieach of an airieciuoiit by a umii to insiiro liis life toi llu* 
bciuitit ot Ins faunlv, where the life had hecoine lunnsinahle hefou* the 
time for efiectin^ the policy had expired * l(r AiUna, 14 Ob. D. 0011 ; 
10 J.. .1. Cli. r>r>0. Ah to the mule ot estnnatniji; tbe \abie of a policy 
in a life assurance coinjianv in course of lupiidat ion, m*(‘ J/nl(f}rfi\\ 

L. n. 14 Eq. 7:i. 

(/) JJanx V. Jturrrll, 10 (‘. 11. 821. 

( 7 ) See Lethbrulffp v. Mytton, 2 Jl. X: Ad. 772 : anie, p 22r>. 

Q) Foley v. AddcnhrooJte, i:i M. ^ W. 174. 
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tlic actnal flaiiiagc sustained by tlie plaintitV being dqirived 
of the ])()sscssion of th(i fixtures for three days. The })laintiff 
claime<l to liave tlie vei’diet entered for Jiim for tlie full value of 
tlic fixiU7*cs, but a rule to that effect Avas discharged, Martin, B., 
said that tlie absuid result would follow froivi the ])lain tiffs 
rejisonmg, that w1h‘i-(‘ a person hired a chattel and agreed to 
dclivei if; n[) on a certain day, but did not do so, and it after- 
wards turned out that the chattel was stolen, and the true 
oAvner demanded posst‘ssion, the person wlm huit it might 
recovc' the whole value of the stolen chattel. Xo doubt he 
might maintain an action, l)e(‘ause tlui person who hired the 
chattel agreed to deliver it up on a certain day, but he would 
only bf eiitith‘d to nominal damage^, in an actum on a cove- 
nant m a h‘ase to deliver up l\\r land the sum to be neovered 
would not be tin* \alne of the land hiil the real damage 
sustaiiKMl ( / ). 

b. In an jiction for breaeli of co\cnanr ma to as^io^^ nil (Vweuaiil not 
arinirator in assessing dtnnages was directed to find such a sum 
as Would, as far as money (ionld, ]mt the ])laintilf ni tin* same 
position as if he had still the d(‘fcndaiii's liabilit\ fur the 
breaches of the other covenants, instead of the liability of a 
jicrson of inferior abilily, and to take into consideration 
breticlu's both jiast and future (/' )• 

In a roct'iit cast* (/) a tenant who was under c.tncnant not to 
assign or siibltit without Avritteii consent, with ti ]>roviso that 
such <‘OUseiit should not be nnrejiRomibly or capriciously with- 
beld to a resjionsible assignee or sub-tciiant, sublet, without 
asking pennissiou to a. ])ersoii who intended, as he knew% to use 
the jiremises as a turiientine distillery. The ]U‘emi^es wtiv 
burnt down by a fire arising fnmi their use as such distilleiy. 

The tenant was sued for breach of his covenant, ami it w’as 
lield that he was liable in damages for the full loss caused by 
the fire. breach of covenant earned Avith it the \ery sort 

of danger against which the covenant Avas intended to guard. 

If, however, the premises had been subU‘t for the ordinarv pur- 

])(>ses of occupation to a. tenautwdio was not known bvjirevipus 

• 

(0 I) (itfttuf V. Lunr, 11 K\. 7(}!l ; '2‘> L. .1. Kx lol Sec Jlrudm^oti 
V. SqunT, j.. U. 1 i). IJ. 170 , as L. ,1. 11. 7a 

(/.') WaJuuitii V. L. U. a 9. U. 7a0 , i* 11. A. S. 710. 

(/) Lepiu V. liotjrrx. [isoaj 1 IJ.^ai. 
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experience to be reckless or dangerous in liis habits, noniiiial 
damages would in any case be recoverable, but not full damages 
resulting from an accident which was not the reasonable* or 
probable consequence of the breach complained of. 

Covpant Covenants no^t to exercise specified trades, or to do acts wliich 

nSioustriule. im^ht be an annoyance, a nuisance or a danger to the inhabi- 
tants of the neighb(»urhood, will generally be enforced ])y 
injunction, and such injunction will be granted even though 
no pecuniary loss can he cstabiislied (ui). It is obvious that no 
amount of pecuniary damage would bo iiii adequate form of 
redress against a tenant who eliosc to oi)en a gin-palace in 
(•rosvenor Hquaic. If tlie lessor sued for damages, lie would, 
cd* course, on the princqiles already stated, he entitled to such 
(iamuges as would represent the injury to his r(‘versioii by 
l overing the character of his premises, and of the iieiglibour- 
l>ood. If he had other proiierty adjoining or iii the vicinity of 
t ic i»reinisos, he would also be entitled to sucli damages as lie 
would suffer by the diminution of value of such property. But 
even if lie had no such property, it is suggested that he would 
be entitled to sulisfantial damages, iiulejiemlent of the loss to 
the reversion. The object of the (•(nenant is absolutely to 
forbid the act, not only in the interests of tin* lessor but lor 
the benefit of the neighbours. Th(*v cannot sue iijKin the 
covenant but the lessor can. It w’ould seorn, thej(‘iorc, that 
as regards one ol its principal objects, the covenant w’ould he 
nugatory unless the only person who eould enforce it. w^as able 
to Vccover such sulnstaiitial damages as would prcNcnt its 
infraction. It raigiit w’ell he tlial* a breach of the coveuaiit 
would notainoiuit to such a nuisance as would entitle strangers 
to any remedy against the prohibited acts. 


{ni) Tod-JlcdiJ tj V. JiinhdiH, lo Gli. J). SO , ."*8 L. (‘li. Sli. 
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Til i: cxteiis?i\ e coniiiK-nMal tvaiiMictioiis of this eouiitvy rendoi 
contracts for the coiivcnaoco of goixls a matter of <rroat and 
daily importanc'c, and the ductiinc of damau:es, arif'ini; out of 
such C/Ontracls, ])rosent8 some peculiar considerations. 

There are some distinctions, princijially statutory, between 
the liability of carric'rs by land and sea, but th(‘ whole snbjcci 
may withoui confusion be examined in a sm.i^le viewx 

Actions may be brought ipion a contract of carnage, either 
by the carrier or by the owner of the goods. Tlie former imiy 
sue for tile cost of carriage, or ibr breach of the contract to 
employ him. The latter inay sue for a refusal to convey the 
goods, or for their loss or injury. 

T. Actions hy carriers. 

1. Actions for the price of carnage are generally mnch le^s Land 
complicated where the carriage is by land than by sea. A 
fruitful source of discussion, how^ever, has sprung up between 
the railway companies and other (airriers, on the subject of the 
charges made upon the latter for carrying goods, collected by 
them from various customers. One })oiut of controversyarosc 
out of the packed parcel (juestion, \iz., tke right of the railway I’** 
companies to impose peculiar terms upon the carriage of largo 
packages of goods, in which a number of smaller packages were 
contaiued. These cases arc so involved in the particular 
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wording of the private Act, authorising tolls to be taken, that it 
would be imix)ssible to attempt a statement of the facts. The 
general rule, however, is laid down beyond doubt, that where 
the company carries such ])arcels for any of the public*, they 
must carry them for all on the same terms, and that the hict 
of their haAdng issued orders, stating that they would no longer 
carry them, makes no dillerence, if, as a matter of fact, they 
do continue to carry them for some. Any overcharge may 
be recovered as money had and rcjceived to the use of the 

] plaintiff (rO* 

Actions for On the other hand, questions of nicety very often arise in 
freight. ’ actions for freight due, on account of the various modes in 

w iicb contracts for carnage by sea aie formed, and the uncer- 
tainty that may prevail at the time of the contract as to tlie 
s} ocics of goods that are to be conveyed. 

Where entire Where the entire ship has been engaged at a sfiecific jiriee, 
ship engaged. ^ cargo has been loaded at a sc'ttlcd jmee ])er ton, of 

course the matter is simple enough, in tlie former ease, the 
whole sum will be pa} able, though the merchant only fil"< jmrt 
of the ship (/>). 

Where the covenant was to pay lor liides at so per 

pound net weight at the scales, and it appeared ^''^t the 
jiackages ^v ere wrapped in hides of an inferior qualitji^,‘Vhich 
are generally somewhat damaged, and the evidence varied as 
to A\hetlier freight was jiaid for them or not, or \\hether 
they paid duty -Held, that they must jiay both freight and 
duty (r). 

When puy- AVhere an entire ship, of a certain specilied biirtlieii, is hired, 

ment IS to lx; chaitercr agrees to nav a certain sum for every ton of 

mode by the ^ 

tou. 

(//) J*ailirr v. (i. IT Jltf. fW., 7 kIv. 253 . 11 (’. U. • ICihruvtU 
Y. a. 11 . 1{,J. fh, 11 (*. n. r>8S : (h-OHrh a. y. %. re., a Ex. .">5« : 
i'roHrk V. L. X. U’. My. 1-4 (5. H. 255 : Iiu.iT»daJp G. 11^. My. 6V., 
14 r. B. N. 1 ; 32 L. J. C. V. 225 , .'ind 10 B. N. S. 137 : 33 h. J. 
(’. r. 137, in Kx. (3i. : Ma.reu(lalc v. L. d* N IE. My. ('o.^ L. U 1 Ex. 137 ; 
35 L. J. Ex. 108 ; 4 JH A: C. 130 : Sutton, v. G. W. My. Go., 3 H. \ C. 800 ; 
35 L. ,1 Ex. 18 ; affirmed L. 11. 4 H. L. 220 ; 38 L. ,1. Ex. 177. t’ach^r 
the Regulation of Railways Act, 1808, 31 Ac 32 Vict. e. 113. s. 17, 
lailway companicK are Ixumtl upon ajiplicatioii to furnish accounts 
showing how much of their charge is for conveyance of goods upon the 
railway, and how much for collection, delivery, and other expenses 

(^h) Abbott on Shipping. 410; 277. 5th ed, ; 546, 13th ed. Mobinson 
V. KnhjMn, R. K. 8 C. P. 465 ; 42 L. J. G. P. 211 : Movlull v. Wnybi, 
14 App. Ca. 100. 

(c) MooPHoio v. Poyp. 4 (’amp. 103. 
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goods which he sliall have on board, hut does not agree to supply 
a full cargo, he is only liable for the actual amount carried (</). 

On the other hand, where he does agree to supply a full 
cargo, his liability is not limited to the tonnage expressed in 
the (;hjirter-party ; and the burthen being desewbed as 1^61 tons 
or thereabouts, whereas tlie ^essel would really have held 400 
tons, It was hehl that the merchant must j>ay for the eiitiie 
amount he could have stowed. Of course, if there was a 
fraudulent representation it would be different {f>). If part of 
the caigo has been delivered to, and received by the ecnsigiKMJS, 
freight is pa\Hble upon it, even though the rest has not been 
delivered, and though it lias not been landed at the p(»rt named 
in till’ eharter-part}, but at some other port to \vbi(‘h the 
consignee directed the eaptaiu to come(/). 

In the absence of any sjiccial contract, it is said I hat freight 
pa\able by weight is to be calenhitcd n|)oii the net weight, as 
asein’taiiied at the king’s landing scales, and ml according to 
that expressed in the bill of lading (//). But where the bill of 
lading was of loo lasts of wheat, in 2,00:^ bags, iijum which 
freight was to be paid at l-l/'. sterling per last ; the bill of 
lading bore date Dantzie ; no evidence Avas given tliat tlie corn 
was measured at Dantzie by either party, Imt it apiicared that 
the Dantzie last was much larger than tlie l^higlisli, and that, 
the English last was the one by wliieh the dcfeiidaiil liad pur- 
chased. TJie idaintitf Uiercforo sought to he paid fi'cight tor 
100 lasts, Avhich the (;argo was believed to amount to in English 
measure and wliieli Avere expressed m th(‘ bill of lading. The 
defendant, on the other hand, claimed only to pay freight on 
such a reduced number of lasts as the Avhole cargo Avould 
amount to if measured by the Dantzie scale. — TTold, that no 
evidence Avas admissible to vary the Avritten cmitraet, Avhicli 
stated the number of lasts to be 100, and that the plaintitl'‘s 
mode of calculation AV'as the true oiuM/O- 

ijl') ii) V. Imlm ('o. AbUott on SlH|)|)iMjL; 412, 27i), 

:>lhed.: 583, IDthcd. 

{r) f/ffuicr V. Fnf,2 0. iS. A. 421 TJnniia*> Sunk. t.i2 : 

JSarher v. Wni<1h\ G li. 075; 25 L. .) kb 0. 8411 

(/) (1nu}<ttj y, l{(m\ 1 Taunt. 800. in that cast' tbi' noii^-tiirivar at 
tlie right port, and the noii-delivcry nf the I'cst of the cargo, alo^e 
from rcKtramt of princes, a peril exta‘j)te<l agani'jt 
(tD (iemldva V. JDoiumni, Holt. N. P. 84G. 
ijt) Molin' V. Linufj^ 4 Taunt. 102. . 
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(loods sometimes change in bulk or weight during a voyage- 
or after delivery. In such cases it has been laid down that, 
special contract and usage of trade apart, freight is to be cal- 
ciliated and paid on that amount only which is j>ut on board, 
earned tlflrougl^out the whole voyage, and delivered to the 
merchant (/). Thus, where w’heat increased in bulk from 
being wetted during the voyage, freight was recovered on 
the quantity slujqied, and not on that delivered (/•). And so 
where cotton shipped in compressed bales ex])anded on being 
unloaded (/). 

A case which has on several occasions caused a good deal of 
d<)>ate is that in which the rate*of freight has been fixed with 
a vunv to certain articles, and either none or only some of tliese 
h ive f'cen actually carried. The question has then been. What 
height was jiayable on tlie remaining articles ? The rule seems 
now, however, to be eslablislied as follows : — Adhere a ehaiter- 
purty provides for tbe carriage of various classes of goods at 
specified rates, and gives no I'cnnission for the substitulion of 
o:her goods ; or permits, but does nut ])rovi(le a scale of pay- 
iiicut for such substituted goods , in eitlier ease, the freight 
payable in respect of them is caleiilaled upon an average of 
what would have been earned by ca’ning a similar amount of 
all the eniimeiated articles in eipial qiiantilies (y//;. 

l>ut where some of the enumerated articles are limited as to- 
the amount wdiieli may lie earned, and that amount has been 
reached, the freigiit ol the non-eiuinierated articles can only he 


(/) (rth\ 0 H wSfunir lo <>22: 21 L .1 K\ 121 Jitn/ih'W Anooju 
J. n 2 Ex. a.n , aa L »I. K\, 22.5 m Ex. Cli. in both ol these cases the 
cai^'o lijul inciease!! iii bulk. WjHcs. ,). m Ins elaboiate iiRlgineiil jil 
Ih/t.ui V. Ojlvy, IT) (’. 15 N. (>1<5 ; E J. (' 1’ 1I*j, alter menlionmg 
i1k iiilo as applicable to eas-( s lieic tbe cargo lias aecKUnital! v .swelled, 
speaks (»t it as ])eihaj)s ’* ai>phing ^^lleH‘ Ibe eaigo lias (Imniuslied and 
(liaws attention to some aibitiury piovisions in ioieign codes respceti-qg 
luv.N (.tliquuK. In the West India tiade. freight ol sugar and m(>JaK.ses is 
said to be* reguhiieil liy the eight <»t the casks at the port of delivery, 
the loss of treig-ht by leakage tailing on the owners ol the slop. Abbott 
on Shi])ping, i>. 2‘.M5,* rbli ed. , o71t. Kith ed. Tins would seem to*follow 
natmally Iroiii the lule hud down in (fth,son v. >SVwy’yr, that toeoUHtitnte a 
tit le to tieight, thecommodity must be .dupped, eairied and delivered.” 
(/') Gihstu! \, Stunje, ♦ 

(/) JJiiMe V. JCiwiip, f^upHt In lliat case it W’as found to be usual to. 
shij) cotton at Boniliay lu eoiiqu'esscd bales. In (nulthurd v, Smrt, 
E. ll ] C. P. theie w-erc express w'oitls making the freight payable 
per ton, nett weight <leli\ered.” , 

(w / ) Ca 2 > 2 )cr v. Ahr>>trr^ 3 li. N. C, 93^. 
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calciilatod on an avcra|f>c of tho reinaining articles (//). And 
in all cases where a particular class of goods are to bo caleii- 
lated according to a particular scale of bulk, &c., that scale 
must be applied in estimating the freight, though were it not 
for tlu‘ agreement, it would furnish an incorrect standard of 
ineasurenieiit io), 

TJic facts of the above thrco (dasscs of cases wei'c these : — 
1. A charter-party jirovided that tlic merchant should ship a 
full Jin I comj)lete cargo of lawful merchandise, which was to be 
(Ivlirci 'd uji on bennj [HiUl ft vhjht as foUutrs : viz., for gum, 
bees’-vax, ivor}', and j)alin-oil, 1/. per ton : hides, 7/. jier ton : 
rice, o . per ton. A full cargo was not shipped, and it was 
held (Ui the authority of Thonats v. Clar/.c(p) that tla* same 
lulc should be applied lo a delieient cargo as to a full cargo, oi 
to none at all, and that the shortcoming should be calculated 
by an average of ^\ha( miuht have been shipped of all tin 
articles specified (7 1. 

•J. (^)veiinnt to haul a full cargo of wool, lalloNv , l)ark, oi 
other legal inerehandis(', the entire (piantity of baik not to 
exceed lOO tons, an<l tlie (puintity o( talhov and luJcs not (o 
exceed <S(b to be delivered up (ot hruaj /told liriijlil (f,s foKitif s : 
ju’essed wool lb/, per j^oiiud ; uiijiressed, per pound, 

tallow, o/. per ton ; bark, M. pei ton ; and liid(‘S, 21 . j>er ton , 
the latter not to exceed 20 tons, wuilumt the consent of tlu- 
ca[)ta!n. She brought home less than the stipulated (piantitx 
t»f som<‘ of the articles, mon* of others and some not named at 
all : — Held, that the owuiers W’ere entitled to jiayiuenl as if she 
had brouglii home the hill amount of the enumeiated goods, 
\iz., loo tons of liark, ()o of tallowy uiul 2o of liides, and the 
remainder w'ool jiressed <u' impressed (/ j. 

o. In the last case there was a pri'Viso for shipment v»f a full 
cargo of produvp., freight to be })aid at ami after the rate ol 
o.s*. i}(L ])er barrel of Hour, meal and naval stores, and 1 lx. ])cr 
quarter of I80 pounds of Indian and other grain. The cargo 
was not lo consist of less tliaii .‘»,000 barrels of Hour, meal, or 


specified 

JlltlclC'j 
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(//) ('ttrhlmrn v. Alr.i ndrr (5 I’ 0 710 IS L .1 C 71. 
i^o) Wc/r/ru \ S (' 0 SOU. Ill L. •! t' I*, t-i* 

(/>) '2 Stai Iv 

p/) ('itpprr V. t’orisfn;. .‘J U. X. (' D.lS 
(/q ( v( khnrtt \. Ali\r(tn<}rr nhi 
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naval stores, and not less flour or meal than naval store s was 
to he shipjiod. The full amount of flour, meal and naval 
stores was not shipped, other articles Avere ; amouf^ them !2,(M)0 
bushels of oats. A quarter of the latter weighed less, and 
oecnj)ied more , room, than Indian corn. It w^as held that 
the oAvner Avas entitled to freight, as if the stijnilated amount 
of flour, meal, and naval stores, in their respective })ortions, had 
been put on board, and the remainder of the space bad been 
111 led with grain, averaging 4S0 ]>ounds to the (quarter, and 
paying 1 l.v. (s). 

Where there is an agreement for a specific freight, no 
e\ idence can be given of a deficient ]»crformaiice of contract 
not amounting lo breach of condition ])recedent, Avith a vuiw 
t( I’edncc tlie damages ; though it AV^onld be otherAVisc if the 
ai tion A\(*rc on a qua/titnn mennl. For instanc(*, evidence 
cMiiiot be oflered of a deviation Avliich caused delay and 
e''pcnse(/). Nor of injury caused to tlic contents of some of 
the packages by the negligence of the master, in not ventilating 
tJ em sufficiently (//). And wdierc the freighter engages a sluj) 
for a certain time the owner to kec]) her in repair, he cannot 
claim to deduct from the freight any time during which she is 
under rejiairs, and, therefore, lying idle (./*). So, Avlien* tlu‘re 
is an agreement to ])ay pilotage and port charges, for an entire 
voyage, and only jiart of the cargo is delivered' if this is 
received, the whole of the charges must he ])aid, and there can 
he no apportionment (//). Nor can tlie value of missing goods 
be (l(*ducted from the freight payable in resjiect of uoods 
delivered (’). And where the entire ship is engaged for the 
carriage of a cargo, and a lump sum is agreed on as freight, to 
he paid after entire discharge and right delivery of the cargo, 
if I art of tlie cargo is lost from fire, jierils of the sea, or other 


(a) W'nrrnt v, Pntinuhjs S (J B «S00. 

(t) Jiornwann \. J (’anii). 1177. 

(//) I)(iu(hoii V. 12 East, .‘ISl. A sel-off i(»r calpabli* (liVmaLCC 

111 ail action Inr freight is allow'cd in sonic of tlic Uint«*(l States : l)<ihni v, 
lo C. Ji, X, S. at p. <>(j7 ; 33 L. J. (’. V. at ]>. 120, /frr Wilks, ,1., 
citing 1 Carsons Mercantile J^aw, 172 n. If tfec damage amounts to 
absolute destruction, the shipowners ar(‘ not ready to deliver, and there- 
loic cannot sue for freight : Duthir v. Ihlfou, Ij, K. *1 (\ P. 13S. 

(./ ) J/arp/ork v. 10 East, o.'ir) : lUplvij v. Sea if o B. aSc ('. 107. 

(//) (Itriidify, AW, 1 Taunt. 300. , 

CO Meypf V. Jh-PHHPV^ 10 B. N. S. 046 ; 33 I.. J. (L P. 280. 
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cansc, not attributable to master or crew, the shipowner is 
entitlotl to his entire freight, without any tleduetion ibr 
the portion that has been lost {a). 

But damages for injuries which are not strictly mnttei*s 
of set-olf or deduction can now bt, recovered l>y piojier 
counter-claims. 

'2. In actions for supplying no cargo or an incom[)lete one, 
the measure of damages is the difference between what the 
plaintilf would have earned it the contract had been fiilfilled, 
and that whicli he has earned, notwithstanding the breach {h) 

The amount wliich he would have earned is o])en to the same 
ijucsti< ns, and decided upon tlicsame principles, as the amouni 
of freight payable (r). Upon tins point, IMaule, J , says in 
Corhlnu'H V. Ale,i(niiJvr {d ), “It may Ik; that in eases of tins 
sort, different amounts might, under tlifferent slates ofeireum- 
stances, be the proper measun; of damage.” *‘lf you could 
show that there were goods winch the charterer might havi 
obtained, then the pr(»])er measure of damages would be the 
non-sliipmeiit of that cargo. But if there were none, it may 
he that in aseertaiiiing tlie damage an avfTage is to he taken 
of all kinds of goods. It is in that way I tiiink that Lord 
Tenterdeii arrived at the opinion he expressed in Thintia>> \ 
Cliirl(\ viz., that where tliero is no cargo at all to he had. the 
average is to be taken of all ]K>sRihle kinds of cargo ; that is. 
that you are to assunie, contrary to the fact that there are 
goods of (‘aeh of the kinds ciiniiierab*d, he(;aiise the obtaining 
goods of any one kind, wheic mme are in trntli obtained, cannot 
i( priori be eonsidered as more probable than the obtaining 
of any of the other. lUit whate\er may h(‘ the default made 


The Aorfi'ftjf. a V. (!. N. S. 24r» Hohniaon \ A/uffht't, h It 

8 j*. n;.") ; 42 L ,1. I’. 211 : Meirhant SlnpjHHi/ (\k w Aewtfatir, 

\u U. 1) Q. r>. {)5I ; 4a L. .1. It. 21. Sei*, too, Stetetu't v Uotjvrxon, Ji 11 
(> (t r. 424, where it ^^as liclil, that on a retiisal to aoceja eargo (he 
njeasiire «»f damagOh ^\as tlie full freight i)a\ able : and tliat this would 
not, be'affeetod even by a sub^eciuent iiiabdity to dcli\er the eargo • 
ih) Jhtntrr v. Fnp 2 It. iX A. 421 424 ri ftetf. In ealeulatmg iii*^t 
Ciirniiigs, the I'.Kjienses uuiht be <ledneted Smtfh v. Mrdmre. 11. iX 
or>4 ; 27 L. J. Kx. 4(5.”) ; McLean v. Ffe/nim/, L. U, 2 Sc. eVy I). 12S 
JIorri,s V. Lerrmi, I C5. P. 1). 1.”).") , 45 L. J. L. I’. 400. 

(f*) See as to eases ^^lu‘ro a scale of fieight is tixed for eiMt.iin arta les 
wliich are not ai'tuallv eflria^jl, or not to the siipulated extent . Thoiaa.\- 
V. (^larhe, 2 Stark. 450. and ante, p. 200. 

(d) 6 C. B. 814. 
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])y the charterer the captain is still houml to do his best to 
obtain freioht, and where breach by the defendant he lias 
i*efnsed an offei*, the nicasure of damages is wliat the charterer 
ought to ^have, paid, minus wlnit the owner miglit liave got. 
Rut he is not bound to acce])! any oiler l)elbre the final br(*aeh 
by the defendant (e). 

The following curious case illustrates both branches oi' the 
al)Ove rule. ]}y a ciiarter-party which contained the usual 
e\ce])tion as to fire, the defendants bound tliciiiselvos to load the 
pliiintitl“s shi]> at Calcutta witli a iiill cargo of bales of jute, 
the freight on which, as between owner and chartcicr, anus to 
b“ 1/. IT.''*. i\(L i)er ton. A full (;argo would ha\e consivird of 
1 “>,oC)l hales, the freight on which at the above rate would have 
b'‘en r),r47/. 17.s. The cliartereis ])ut on lioard 7.ol5 bah^s, 
o'Avhich .5,4oH were burnt immediately after shii>nu‘ut. This 
caused cousiderable delay, and the (hart(‘r(‘rs refused t(» sn])[)ly 
any furtlicr cargo, for reasons which were admittedly nnsoiind. 
1 he owners then filled up tlie entire shij), first with the *J,0S7 
iiuburnt bales, and secondly with other cargo on theii* own 
account, for which t h(*y recei \ ed freight amounting to 2 ,^ 152 /. 7^. 
Jt w’as admitted that tlie chart* rers were not liable to 
fi eight for the bales wdiieh were burnt, and that they were 
liable for freight on the hales which they had never sliipjicd. 
They contended, however, that in estimating tlie damag(*s they 
W(‘re entitled to dediuit the entire sum earned by the owners on 
their own account. It w’as admitted that they were so entitled 
as regaids tlie space which they liad n(‘\er attempted to till. 
As regards the space occupied by the bales which had been 
burnt, it was lield that they wwe not so entitled ; the latter 
space was taken out of the contract by the file, and the exemp- 
tion ajijilyiug to it. It became a space which the (‘harterer was 
not bound to fill up again, and out of wlii(“h tlic owner could 
derive no benefit under tlie cbarter-iiarty. Any freight, earned 
by filling up that space, W'as his own. 

(/') J/arrH‘.s v. lUhuonda. 1 (J iSc K. (ISO, *Pju k(*. 11 (n Snnth v. 
MrGuhr nln Mai tin, B., <Ioc]ijjc<J to .sii> that the caijtain was 

Ixiiuid to look for cmjjlovinent. For Ins shi]), thougli vvliatovor the ship did 
earn the (Icfciidant would be entitled to have deduct'd. It has Ikm^ii 
said that it the captain’s eontluct has been nnU'asonablo, the jury nuiy 
<liiiiitiish the <lainagcs on that account . II7/.ve// v. /Itcha, 20 L. J. Ex. 
242 ; (ffitr. p. 180. 
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Upon the application oi* these ]>rinci])les, a further <] nest ion 
arose as to tlio calculation of (laina,<!;es. 'J’he actual freight 
payable* by the consignee uj)on the bales originally shipped 
before the fire was 1/. .O.s*. per ton. To make up the value 
agreed upon, the remaining sj)a(;e would liave liad to be filled 
up witli bales wliich would have earned a freight in eveess of 
1/. 17^ (k/. per ton, sufficient to bring up the entire freight to 
an average which would have produced o,r>T7/. 17.9. {)(!. This 
cx(!ess (^aine to 12S/. frciglit on the burnt bales could onlv 
be call ulated at 1/. o.s. Tlierefore, notwithstanding the fire, 
the entire IL^S/. w’as due in respect of the space originally 
filled. Tlie actual calculation of money due to the owners 
was made up as follows : — First, freight actually received on the 
uhburnt l>ales, plus 12S/. Secondly, freight at 1/. 17.^. (J//. per 
ton on the space left \acant before the tire. Tin idly, eomniis- 
siun on procuring tlie freight witli which this f tter s])aee was 
filled up. From tlie aggregate of these sums the freight 
actually received upon the vacant space wms to be deducted, 
the freight for tin* burnt out sjiace remaining the absolute 
pro[)crty of tin; owners ( f). 

AVliere the charter-party allows the freighter to load M'veral ('luaceo 
different sjiecies of goods he ma\ fill up the load 
with any lie ])leases, though in the way l(‘ast heneficial to the 
owner, provided he does not exceed the limits s[)ecificd, if any. 

Of course, if he does exceed those limits, he may pay as if the 
cargo in excess w*as of a nature ]»ermitt.ed. Fo^enant to take 
on board a lull cargo of copper, tallow, and ludi‘s, or other 
goods, but not more than oO tons of co[>pcr and talKnv, nor 
more than lo tons of cojiper ; c(»venaut to furnish a full cargo 
of copper, tallow, and hides, or other goods, as above lueiitioned 
at certain rates. Defendant provided a ijuantity of tallow', and 
as much hides as the vessel could carry, but no cojiper. In 
consequence, she had to kee]> in her ballast, the ]>lace of which 
might liave been supplied by the cojiper, and lost so much 
freight, for which the action was brought. Lord Ellenborbugh 
said, “The parties' very likely intended that copper should 
necessarily form a part of the. cargo, but they liave not said so. 

The covenant leaves a latitude to the freighter to furnish u 


(/) Atfk<‘n V, Ermthauiivn^ t Q- b* 77)5. 
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cargo of ' copper, tallow, hides, or oilier ifoods,'' Therefore, if 
the slii]) had as large a quantity of tallow and liides as she 
could take on board, 1 tliink the covenant has been per- 
formed” (//). It will be observed that the ])laintiff sought to 
obtain not onfy a full cargo, which he had, but something 
more, viz., to turn the ballast, '^liicli is generally waste weight, 
into productive freight. Now, as Tindal, C. J., remarked in 
Tivine v. Ckgij (/i), “it is the duty of the owner to find proper 
ballast for the ship.” And any agreement which would have 
the effect of transferring tliis obligation to the charterer would 
b( interpreted very strictly. In the last-named case it wa& 
agreed that tlie freighter should ship a full cargo of certain 
Sjceified goods: tons of rice or sugar to he shipped 

jaevions to any other part of the loading, to ballast the vessef.” 
T ie 100 tons were shipped, but were not sufficient for ballast, 
and tlic owner had to take on hoard .‘lO tons of stones. It w'as 

c 

la id that the freighter had done his duty in loading the !()(► 
t< ns, that the agreement with regard to them was for tlie 
benefit of tlie owner in ensuring him a freight for what would 
otherwise be unproductive, but that (‘xcept so fiir as the special 
agreement extended, it left his obligation to find ballast just 
as it wa.s at first (/;. 

Where a charter-party provided that a shij) should load “a 
full and comjilete cargo, say about 1,100 tons” ; it was held 
that tliese were not words of ex[)ectation but of contract, and 
meant that if the ship held less than l,IOo tons the charterer’s 
obligation was to be satisfied by loading a full cargo, but that 
if she was of greater capacity than 1,100 tons, the shipowner 
would be content with about 1,100 tons as a full cargo. Tlie 
capacity of the sldp turned out to be 1,:^10 tons, wdiile the 
charterer only provided l,OH0. The shipowner claimed 
ment on tlie difference. The Court applying the above con- 
struction td* the contract, ruled that o per cent, above the 


(//) MmtrKom V Paifc, 1 Camp. 

(//) 1 n N. c. r>:i. ' 

{») 1 n. N. (’. .“ja. .*>8. And see Sovthampfon Shuim ('olltcrif ('o. v. 

Ctarlt(\ I;. li. 4 Ex. 7.‘1 ; tiH L. J. Ex. .*>4 ; afliimcd in Ex. Cli. L. K. (i Ex. 

r>:j ; 40 Ji. .1. Ex, 8. WiieflitT in addition to ihc oargo fh(‘ chartortT i.> 
bound to fill uj) with broheu stowage, clopendH on tlie terms of tlie charter- 
party : role V. J/ee/r, 15 C. H. X. S. 705 ; .‘h'i L. J. C. E. 18:t : Du r heft v. 

I^itterjield, J.. li. 3 C. l\ 227 ; 37 L. J. 0. T. 144. 
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1,100 tons was a fair allowance to be made in favour of the 
shipoTOer, and that he was entitled, not to the full amount, 
which he claimed, but to a freight calculated on the difference 
between J,08o tons actually loaded, and 1,13J> the estimated 
capacity of the ship ( /). 

If there is a known and recognised custom of loading, at the 
port to which the cliarter-party refers, this custom will, accord- 
ing to ihe well-known rule of evidence (Z), be incorporated in 
the contract, and, if departed from, to the loss of the owner, 
damage ‘8 will be estimated accordingly (/). Accordingly, where, 
by the practice of the port, cotton bales for exportation were 
always comi)ressed by machinery, the furnishing a cargo of 
uncom]>ressed cotton bales was lield not to be a compliance 
with the contract to load a full cargo. Tlie same charter-party 
gave the freighter an oj^tion either to load the whole ship with 
(lotton at a high freiglit, or part of it with coiton, and the 
remainder with rice at a lower freight. The latter, if loaded 
at all, would have to bo put on board first. It was held that 
by beginning to load with cotton, the freighter had elected to 
furnish a full cai*go of it, and that damages for not supplying 
such a cargo must be estimated at the higher freight, (m). 

Sometimes there is a stipulation that in case the charterer 
cannot find a cargo, he shall pay a certain sum, and in such 
cases questions often arise as to his right td be allow’cd for 
freight subsequently earned by the ship. It wwld appear 
from the cases, that wdiere the right of the shipowmer to the 
sum specified has once absolutely vested, he may earn as much 
as he can, and retain it, over and above the payment from the 
charterer. A ship was freighted for a voyage to Petersburg 
and hack at so much per ton measuremeut. She wa^ to take 
a single cargo of lead out, and to bring home a return cargo. 
If from political circumstances she should remain forty days 
at Petersburg without the oiiUviml ran/o hehuj vnloaded, and 
consernfenihj williovt the return canjo honuj loaded^ the captain 
w'as to return to England, and be paid a gross sum, which 

( /) Morrtx V. Lcriiton, 1 C. 1*. U. R- 409. • 

(k) Tayl. Ev. s. 1161. Sec i). i)S6 ct 8th eel.; p. 726 ct seq., 
9th ed. 

(0 Wallarc v. Small, cited 1 R. N. C. .'55. 

(7ff) JicHitonY, Schneider^ 7 Taunt. 272. And sec linvkli v. Knoop^ante^ 
p. 298 : Pust V, iJiuvir, 6 R. A S. 20 ; L. J. Q I**. 1"2. 
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was less than tlie money payable per ton. The cargo could 
not be unloaded, and the captain returned as agreed, bringing 
back the lead, but on his way home he obtained further 
freight and earned money : — Held that lie was entitled to 
retain it. On the whole construction of the charter-party it 
was considered to amount to an alternative agreement, eitlier 
to load a return cargo, and pay so much per ton, or to pay a 
gross sum for the conveyance of the lead to Petersburg and 
back again. In the latter event there was no reason why the 
cuptain should not eaam what else he could by taking other 
people’s goods on board for his own benefit (n). On the other 
hand, where, under a similar state of things, the master, 
mstead of bringing the goods home, sold them at Stockholm, 
and brought home another cargo upon which he earned 
freight, it was held that the amount so earned must be 
deducted from the amount payable by the freighters (o). 
With regard to this case, Mansfield, C. J., says(/?), “For 
aught that appears the means which the captain had of 
obtaining any freight at Stockholm might arise from tlie use 
he made of the lead there ; and on that account perhaps the 
Court of King’s Bench might think that the captain, who 
had not been authorised, or directed, to act thus, hut had 
done all this for his own benefit, should not be, entitled to 
that profit, leavilig the underwriters to pay the whole 2,r>(i0/.” 
Should such a case recur, the (juestion will probably be, 
whether the captain was bound to bring back the cargo, as it 
seems to have been assumed in the* above cases he w'as. If so, 
any money earned by not bringing it home would clearly be 
earned for the benefit of the freighters, if they chose to ratify 
his act. If, however, there was nothing to pre\'ent him putting 
the goods on shore, or throwing them overboard, unless received,-’ 
from him, it is bard to see what difference it could make as to 
the freight of the goods substituted, that they had been sold 
instead of cast away. 

If, however, the freighters have not followed tlie agreement 
in such a manner as to entitle themselves to pay the stipulated 
sum in full discharge of all damage, their case will return to 

(/i) UHl V. Puller ^ 2 Taunt. 285. < 

(o) Puller y. Stanifmih^ II East. 2:I2. 

ip) 2 Taunt. 300. ' 
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the ordinary rules, and while they on tlie one hand may become 
liable to pay more than that sum, so the owners may be entitled 
to demand less. The defendants chartered a ship to New 
Zealand, and it was aji^rced that they were to load her there, or 
by their agent to give notice that they abandoned the adven- 
ture, in which case they were to pay r)()()Z. On the ship’s 
{irrival there was no agent of theirs, either to supply a cargo, or 
to abandon the adventure. Tlie captain waited the prescribed 
time, and then went in search of freight, and ultimately 
obtained a cargo far more remunerative than that which the 
defendants were bound to suj)ply. He claimed to retain the 
freight and to recover the r)0()7. also. It was held, however, — 
1st, that if the defendants had given due notice of abandon- 
ment, tlieir obligation to pay the 500/. would have become 
absolute, and that while the jdaintitf could have recovered no 
more, whatever his loss had been, they could ha\e claimed no 
reduction on a(*count of his gains, ’indly, that as no notice of 
abandonment had been given, their right to close the transac- 
tion by iiayment of 500/. had never attaclied, nor on the other 
liand the right of the plaintiff to demand this sum. Therefore 
the contract remained as if there had never been such a stijni- 
lation. If the plaintiff had lost more than 500/. he might have 
recovered more ; but as he had in fact lost nothing, he was 
only entitled to nominal damages for the breacli of contract (^). 

If the charterer himself consents to the owner's making any 
profit of his ship, as for instance, by taking an intermediate 
trip between the outward ^nd homeward voyage, no claim to 
a reduction of freight can be set np on this account, even 
though the result of the indulgence may he that higher freight 
is payable by the defendant (?). 

8. Claims by the shipowner against the charterer for im- 
proper detention of the shi]) are generally provided for by the 
clause regulating the rates for demurrage (.s). In cases not so 
covered, the questions will be : first, what did the charterer 
undertake to do ; secondly, what was the natural result of his 
failure to do it. A*charter-party provided that a ship^ should 


iq) StaiufoHlt V. 7 Ring. KU*. 

(?*) Wi(j(iinx \,Johnist(fn, 14 M. & W. (JOO. 

(ft) 8ee Sanguhwtti v. Pacific Steam A'ar, /h., 2 (J. r». D. 2118 : Krench 
V. Oerher, 2 C. P. D. 24 7. 
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go to a foreign port for cargo, and there, in the usual and 
accustomed manner, load in her regular t urn /’ When her turn 
came the defendant was not ready to load her, and she was 
detained eleven days. AVhen her turn came round again the 
defendant was read}', but the wind coming on to blow, and the 
harbour being crowded, the harbour master refused lo allow 
the ship to go up to load, and she was delayed three days more. 
The plaintiff sued on the charter-party claiming damages for 
the detention. It was lield that the ])roximate cause of the 
detention for the three days was the default of the defendant 
in not performing his contract to load in regular turn, and 
that he was liable to pay for the three days as nell as for the 
eleven (/). 

Where a charter-party provided liu* the arrival of five 
steamers, as nearly as possible a steamer a niontii, the agree- 
ment containing clauses excepting perils of the sea, and giving 
each steamer liberty to tow and assist vessels in distress, and 
providing that the charterers should present cargo within 
twenty-ibur hours after notice of the ship’s readiness to receive 
it, the following facts arose i\o. 2 steamer arrived about a 
fortnight late, owing to perils ( f the sea. No. *1 arrived 
jmnctually. WJiile No. 2 W'as being loaded, there was not 
sufficient labour at the port to load two ships at once, and 
No. o was delayed till the loading of No. 2 was completed. 
No. 4 aiTived three weeks late in consequence of having towed a 
ship in distress; it being found by an arbitrator that the towage 
was not such as to frustrate tlie adventure as between the 
charterers and owner. The charterei s were not ready to supply 
cargo oil arrival, and No. 4 was delayed from liUh December to 
3rd .Fanuary when delivery began. It was held that both delays 
on the part of the ship w^ere provided for by tlie charter-party/ 
and that neither furnished any excuse for tlic omission to tender 
cargo, and that the charterers were entitled to the demurrage («/)• 
Dangerous 4. There is an implied undertaking on the part of shippers 
of goods oil board a general ship that they will not, without 

(t) Jonea v. 1 Kx. D. GO ; L. J. Ex. G4. See for a some- 

what similar case : Jfnrrtit v. Jaeohn, ir> Q. J5. D. 247 ; 54 L. J. Q. 15. 402. 
As to delays caused by strikes, sec Htrli v. lirn/inofid, [1893] A. C. 22 ; 
G2 L. J. Q. 15. 98 : Cutilegatc S, jS. Co. v. DempHcif^ [1892] 1 Q. B. 854 ; 
G1 L. J. q. 15. G20. The Alno Holme, [1893] P. 173 : G2 L. J. T. D. A. 51. 

(t/) Vottf^r V. Jhirrcll, [1897] I Q. 15. 97 ; GG L. J. Q. B. G3. 
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giving notice, sliip packages oi* a dangerous nature, which the 
servants of the shipowner may not, on inspection, be reasonably 
expected to know to be of a dangerous nature. In case of such 
a shipment causing damage, the shipowner must compen- 
sate th(‘ ship])ers of other goods sustaining dagnage, and will 
have a remedy against tlie shi])pcr of the goods which have 
caused tiie calamity (/’). And so if personal injury is caused 
to the carrier or his servants, and it is the probable consequence 
of not giving notice, the sender is responsible ^ 

30 Viet (*. (>9, carriers may refuse to receive goods declared to 
be specially dangerous, and penalties are imposed on persons 
sending them without notice. 

11. Actions against earners fall under the heads of actions 
for not carrying at all, or for d(‘lay in carrying, or ibr loss of 
or injury to the goods or persons carried. .Many of the 
decisions upon th(‘se points have already bei^n cited and 
commented upon. 

1. Damages against tlie owner of the ship for not taking 
a cargo are regulated, on exactly the same principles as tiioso 
against the treighter for not supplying it, hy tlie amount of 
damages actually and necessarily iiiciuTcd (,/). If tlie freighter 
could not procure any other ship, the damages would of iH)urse 
be measured by the injury suffered, from luiMiig Ins cargo left 
on his hands; bearing, however, in mind, that in all such 
cases the damages suffered must be such as tfie contracting 
parties were led to contemplate (//). If another ship could be 
procured, the damages would be measured hy the increased 
rate of freight payable (.:),*iind if such freight was m fact less 
than that contracted for, tlie damages would of course be 


(r) 7/m.v.N V. MmtlnmU (» K. cX V> 170. -lS:i , 20 J.. J. Q. !’>. VX Tlio 
shipper's duty was, ])y ih-oiiijiloii, .1., InnikHl to the oldisiitioii to take 
proper eare not to delner <laicjjerous .L»oods AMtlioiit notice. When the 
owner ot the vessel has .an opportunity <if luspceting the teiideied 
for sliipnient, and they ha\e no eoiiee.'iled defeets wliieli would prc’veiiT 
his foniiin'^ an ojiinion of theiv titiuss to be eaiiied, no warranty of lit- 
ness can be inferred on tlu* part of tlie owner of the goods v. 

3 Kx. 1). 2H2 ; 17 I.. .). Kx. :>(){*. 

(?/;) JTairaNf v. 11 1’, N. S .’>■>:{ : :il I-. .1. V. V. 137. 

(a-) J/unfrr v. Fru, 2 IS. iV: A. 121. 427 • II <iltou \. FothenitllS t'. &*1*. 
3il2. 

0/) IfaiUctf Jt((.i'ehdah', tl K\. 311 . 23 L. d. K\. 170. 

(r) Jflu/t/nMm \. SO Ma^-h. HJ.X Frntht‘r*.ton n. W dl{uuo)U I- it. 

8 Ex. 122; 42 L. d. Kx. 7S. 
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merely nominal for breach of contract («;. Iii all cases, how- 
ever, the damages must be the necessary and immediate conse- 
quence of the breach committed. A sliip’s husband covenanted 
to load brandy on board a ship, and ]>roceed with it to Madeira, 
and the merchant covenanted to pay freight for it there, and 
load it with a full cargo home. The merchant arranged at 
Madeira to barter the brandy which he expected for fruit, 
which was to form the cargo home. Xo brandy arrived, in 
consequence of which he was unable to procure a cargo. The 
ship’s husband sued and recovered against him for not supply- 
ing cargo. He then sued the sliip’s husband for not bringing 
the brandy, laying as si^ecial damage that by reason of his not 
doing so, ])laintitf had been unable to procure a return cargo, 
and in this way ho claimed to recover the amount paid in the 
former action and its costs. It was held that such damage 
was too remote, and Tindal, (?. J., said, if I contract to transfer 
stock and do not, the party with whom I contracted has no 
right to tell me a month afterwards that if I had transferred the 
stock he could have bought an estate ^\ith the money. There 
was the case of a man wlio brought an action against the keeper 
of a ferry-boat for refusing to carry him across a river, in con- 
sequence of which he sustained loss by not being able to keep 
an appointment. But it was held that he could not recover 
damages on any such gi’ound ” {b). 

If, however, the plaintiff, in order to pci-form a contract, is 
forced to buy other goods at an increased price, in conscipience 
of the non-arrival of those which the defendant had contracted 
to bring, this, it seems, is sucli a natural result of the defendant’s 
neglect as to entitle him to recover his loss {(). 

And so where the defendant agreed to carry tons of 
coal from the Tyne to Havre, and by tlie custom of the colliery 
trade the plaintiff was not allowed to secure a cargo till his 
vessel was ready, and the defendant made default, and the price 
of coal rose before tlie plaintiff’ could charter another vessel : it 
was held tliat the defendant was bound to make good the loss 
occasioned by the difference of price, as it did not appear that 
there was any corresponding rise of jn’ice Jtt Havre {d). 

(a) llornr v. Jhmjh, L. R. 1) C. it p. L. J. V. W 70. 

(p) Wf/lhut V. Fothergdl, 7 C. & V. :iai. 

(6*) Walton. V. Foiherfjill^ uhi Hvp, * 

(jF) Feathrrdvn v. Wilkhmn, L. R. 8 Ex. 122 ; 12 E. J. Ex, 78. 
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In the case of carriers by land an absolute failure to carry 
goods, in the sense of never commencing the carriage, seldom 
occurs. In the well-known instance of the war waged by the 
railway companies against carrying packed parcels, it was inti- 
mated by Martin, B., that very heavy damages ipight be given, 
if it were established that the defendants designedly refused to 
take parcels which they were bound by law to take, for the 
purpose of getting a monopoly in their hands, and destroying 
the plaintifl's trade («). The declaration, however, did not 
admit of the point being decided. 

In a case in Ireland a railway company had contracted to 
carry bay at so much per waggon, and to sup])ly a particular 
description of large waggon for tlic purpose. They failed to do 
so. The plaintift* delivered five tons of hay, which they carried 
in the ordinary small waggon, thereby causing increased cost 
to the owner. The plaintiff kept back the remainder of the hay 
for some time, and then sold it, after notice to t>ie company, at 
less than cost price. It was held that the plaintiff could only 
recover the extra cost of conveyance arising from the freight 
being calculated upon a waggon of less carrying power. That, 
as he had only sent five tons, the damages could only be assessed 
in reference to this quantity, and that he was not entitled to 
claim either for loss of profits which he would have obtained, if 
all the hay had been carried to its destination, or for the loss 
incurred by selling the hay where it was, instead of sending 
iton(/). 

Where the contract is to carry jiasseugers, a failure to do so 
entitles them to iTocure another conveyance, and to charge the 
defaulting party with the expense of the substituted convey- 
ance, and with all other exiienscs necessarily and properly 
incurred. A shipowner and emigration agent advertised ships 
to sail on fixed days, for which written guaranties would be 
given. The plaintiff paid half the passage-money for himself 
and his family by the ship appointed to leave on the ^otli 
August, but neither asked for nor got a written guaranty of 
the date of sailing. On arriving at the port of departure the 
plaintiff was informed that the vessel would not sail till the 3yd 
September, and he then took a passage by another ship which 

00 Crouch V. Ih/, 6k, 11 Ex. 712 ; 25 L. ,1. Ex. VAT, 

(/) Irrifie v. Midland Gt, Western Ihj, (5 L. R. Ir. 55. 
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was to leave on the 1st. It was lield that the advertisement 
amounted to a guaranty of the date of sailing, and that the 
plaintiff was entitled to recover the passage-money he had paid, 
and the expenses he had incurred during his detention (//). 
And on the same princiide, whci’e a railway company advertises 
that they will run trains in such a manner as to enable pas- 
sengers to reach a particular place at a particular time, if a 
passenger takes a ticket, or is ready to take a ticket for that 
place, and the company fail to carry out their part of the 
contract, they will be liable for the reasonable consequences 
of their default ; such as hotel expenses, or the expense of 
j»rocuring another conveyance, if the circumstances are such 
that it would be proper for the passenger to take another con- 
leyance instead of waiting for the next train (/'). And mere 
inconvenience will be a ground for damage, if it is such as is 
capable of being stated in a tangible form, and assessed at a 
money value (/g But circumstances which could not have been 
foreseen, and are therefore not the natural result of the breacli 
C'f the contract, cannot be made the ground of a claim for 
damages ; as for instance, that the passenger caught a cold 
from having to walk, or lost jin appointment by not arriving 
in time to apply for it (y). 

2. Damages for delay in carrying passengers or goods will 
be governed by the same principles. Where the result of tlie 
delay is absolutely to destroy the goods, as in the case of fruit, 
fish, flow'ers, game, meat, or the like, if their nature was 
known, the whole value would be recoverable (Z). And it ajqiears 
to be now settled, that in the case of goods sent by land which 
are, or may be su])posed to be consigned for immediate sale, 
the defendants would be liable to make good any diminution in 
their value caused by a fall in the ordinary market price. But 
in the case of goods sent by a long sea voyage, no such ground ' 
of damage would be allowed, nor any damages occasioned by 


(//) Cramstim v. MarxhuJJ^ 5 Kx. 39r> ; 19 L. J. Kx 340. 

(/O Denton v. (i, N. Jh/, Co., 5 E. & li. 860: 2:> L. ,1. (}. U. 129 : 
JlamVni v. G. K. lly. (h., 1 II. k N. +08 : 26 L. J. Ex. 20 Le Dhtnehev, 
L. N. W. lly. Co., J (J. V. J). 286 ; io L. J. C. Y. 521 : seo ante, p. 19. 

(i) Ilamlni v. G. N. Ittf. Co., uhl sup.: JJohhs v. L. S' K W. Dy. Co, 
L. R. 10 Q. B. Ill ; 4+ L. J. B. 49. 

(,;) See 2^er Cockbum, C. J., in Jlohha v. L. S’ S. B'. Dy, (\t., nhi sup. ; 
ante, p. 49. 

(k) Margetson v. Glynn, [1892] 1 Q. B. 337 ; 61 L. J. Q. B. 186. 
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the mere fact of detention, beyond interest on the invoice price 
of the goods (Z). Nor can damages ever be recovered in con- 
sequence of the loss of a special contract, by virtue of which 
the goods were to be I’esold on arrival at a rate higher than the 
genera] market rate, unless such special contract was com- 
municated to the defendant, and he had contracted to be 
answerable for such special damage (wz). 

So also other ex] senses, ju’operly and naturally arising from 
the detention of goods, will be recoverable as damages in an 
action Ibr negligence. As, for instance, the fair and reasonable 
cost of searching for the goods, such as cab-hire, messengers, 
postagi', and the like ; or of purchasing similar goods at the 
place of their destination, ^Yhere they Averc required for use. 
But not special outlay incurred by the consignee in waiting at 
the place of destination to receive the goods (>/.), or in removing 
the goods to another apd more jirolitable market {o). 

Lastly, it is to be remembered, that a c’arrie: can never be 
held ros])onsible in damages for loss resulting from his delay 
Avhere such loss arose not from tlic delay alone, but from the 
existence of other circumstances unknown to him, A\diich made 
the delay be specially injurious. And it seems also that even 
knowledge of those ciivumstances Avoiild not create a liability 
to reimburse the loss AVithout a contract to that effect ( p). Nor 
in any case where the delay is not the proxiiiiate cause of the 
injury coniidained of, but only a secondary or remote cause (17). 


(/) The 2 1\ 1). IIS, ante, ]». 'The Xoftietf IhU ‘.1 

l\ D. lO.A : .*>,*1 Iv. -1. 1*. D A A if ilson \ Lanetish He A' Yerhslnee litf. 

AUL. J. (’. I\2:{2 ColhudwS K Uif, Ce.l H. .V N. 
70 ; AO L. A. Ex. ADA . aeie, j). LA. 

(///) Horne v. Mnlland llfi. Co., li \l 7 (\ 1*. ASA . 41 L. A. V. \\ 2(14 ; 
aftirmoU, L R. 8 (\ 1*. lAl ; 42 L A. <’ J*. AD ; rnde, ])}> 2D, A.*! Kodoean- 
aeht V. Mdhnrn,!^ Q U. 1). I>7; Au L A.(,) Y 202 

00 ^Toodf/er v. C. U’. Jh/. Co.. L. U. 2 C W A18 : M) L. A. C.. 1^ 177; 
Milieu v. J{ra,sk, 8 Q. U. D.' AA ; A1 L. A. 0 11. lOG : rcvcisccl on aiiothci 
point, 10 Q. 11. J). 142 ; A2 L. A. 11. 127. 

00 lUaek V. JJa,nefidtih\ 1 K\. IIO ; 17 L. A. Ex. AO. Sec the remarks 
of Rovill, C. A., upon this oast', L R. 2 1*. A2L 

(/;) //udIet/\. Jta^rndale, Ex. All ; 2A L. A. Ex. 17D, ante, }>. 11 : 
Gee V. Jytneanhire A* Yorl'fdta'e Jhj. (^o., G 11 tV. N. 211 ; AO Ja A. ]il,x. 11, 
ante, j). 2G ; 6’. IF. Rtj. Co. v. Redmaifne, L. H. 1 G. Ik A2D, ante, p. 27 . 
llaJeitY.L. ,S’*X W. 'Ufj. ('o.. 4 It. k S. GG . A2 L. A. Q. II. 2D2, ante, 
p. 28 ; Jinftfih (\dnmhin Sow Mdla Co. v. J\ettle,^hi/). L. 11. A^?k I*. IDD ; 
A7 Jj. A. C. P. 2AA, ante, p. Al. See Snnpxon \. L. <'|* -A. II. Ri/. Co., 
1 Q. 11. 1) 271 . 4A L. A. Q. 11. 182. ante. j). A7. 

Oj) J/ohhx V. A. S. II . R,/. Co.. L. II. 10 <.) 11 111 . 14 L. A. (,) 11. 4D, 
ante, p. 4D. 
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ACTIONS AGAINST CAllKIERS. 

Where the charter-party contains a penalty, which is not 
liquidated damages, a larger sum than the penalty may be 
obtained by suing, not for it, but for damages for the breach 
of contract (r). 

The damages in actions for loss of or injury to the goods 
are generally confined to the value of the articles lost. And 
it makes no difterence tliat thhy have got into the hands of 
third parties who are also liable to tlie onner. For instance, 
the defendants, a railway company, delivered the plaintiffs 
goods by mistake, not to the right consignee, but to «T. S., who 
bad been in the habit of receiving the plaintiffs goods as his 
factor. J. S. sold the goods, as he fancied he was aiitliorised 
to do, and rendered an account of the sale to the plaintilf. He 
subsequently stopjied ])aymeiit. The jdaintiff sued the defen- 
d.ints for the goods, and it was held that he was entitled to 
r»*cover the amount for which they sold* and that he was not 
prejudiced by having tried to obtain the jirocecds of the sale 
from J, 8. This was no mtification of the defendant’s act (n). 
I’he only question then will be as to the mode of estimating 
this value. It will be in general the market value of the g(»ods 
at the ])lace and time at which they ought to have been 
delivered (/), independently of any circumstun(*>es peculiar to the 
plaintifl’ (ti). If from the smallness of the ])lace or the scarcity 
of the article or other reasons there is no market price, the real 
value at the time and ])lace must be ascertained, as a fact, by 
the jury, taking into cousideratioii the circumstances wliich 
would otherwise have influenced the market jiricc, if there had 
been one, such as price at the jJaco of manufacture, costs of 
carriage, and a reasonable sum for importer’s profit (p). If 
goods damaged on a voyage, are landed and sold by the master 
without the assent of the owner, where such assent might have 


(/•) V. Trimmer. 1 AV. 1*1. 119.’) . /Iarri,\on v. 11 rights 1.‘4 East, 

3414 . Maglum, v. JSornK, 2 D. A L. 829. 

(j<) Sanquer V. L. >V. If'. Kg. Co., 1(4 C. 14. 1(4:4. 

(O Uice V. Kthrendalc, 7 H. N. 9(4 ; 140 L. J. Ex, 1471 : Wilmni v. 
La ncaiiJn re Vm'k^hire Kg. ante^ p. 14 : Srlntlzc v. Ct. JCaMerii Ky. 

(h., 19 Q. 14. I). :40 : .r,a L. J. Q. 15 . 442 . v. S. K. Itg. Co , ante^ 

p. 15 : (Xllanlan G. ir. Kg. Cn.^ (4 14. A S. 484 ; :4t I*. Q. U. loi^antef 

p. 18. 

(«) G. W.Kg. Co. \. Kedmagnc, E. li. 1 ('. I*. ;429. ^(jo per Ld. Esher, 
Kodoeanachi v. 3Jilhvni, 18 Q. B. D. at p. 77 . .■i<4 li. J. Q. B. 202. 

(r) iXJhinlati v. G. TP. Ky. Co., nbt svp. 
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been applied for, the incasure of damages is not what the goods 
sold for, but ^^^lat tliey would have been worth to the owner if 
they had not been sold. Xo counter-claim can be set up for 
freight pro rata Hiaeris (fr). In an action against shipownei-s 
for loss of goods. Lord Ellen! )orough said thf\t the plaintiffs 
were entitled to recover the value of the goods on board at tlie 
time she was captured, by means of the deviation, lliat in the 
absence of any other evidence, that vahie could not be taken as 
more tlian the cost price and shipping eliarges, and that the 
in6uran<*c premium could not be added, as no new value was 
given to the goods by insuring them (./*). Where, however, the 
cargo was conveyed to its proper destination, and there handed 
over to a person who was not entitled to it, it w'as decided that 
Its value at the ])ort of discharge was the projier measure of 
damages. Parke, J., said, ‘‘The pliiiutifls are entitled to he 
put in the same situation as they would iuue b'-eii in, if the 
cargo had been delncred to their order at the rime it Avas 
delivered to Ib ; luul the sum it A\onkl have fetched at that 
tune, is the amount of loss sustained by the noii-per form mice 
of tlu‘ defendants contract (//). In a recent case when' the 
ownei* of the ship was sued for the loss (»f goods, it appeared 
that they had been sbi])ped under a charter-party, wlncli pro- 
vided that the freight should be paid in advance, subje(‘t to 
deduction for interest and insurance. I1ie ^freight was paid 
accordingly, and tlio amount insured. The goods w'cre sold to 
the plaintiffs at a price covering cost freight and insurance. It 
was licld that the plaintiffs were entith'd to recover t he advanced 
freight. If there had been no insurance this would have been 
part of the jiru^e oi* the goods, winch they could have recovered 
as damages, and kept for themselves. Being insured, they 
were entitled to sue for it on behalf of the insurers, who were 
subrogated to their rights in respect to the freight {z). Where 
no evidence at all can be given, the (piestion of value must be 
resolved by the usual rules upon which presumptions of this 
sort arc governed (a). ]f any evidence of value is withheld by 


(^w) ^irafOfS V. a Ex. D. 2S:J , 17 L. J. Kx. r»(Ul. 

(./') Pat'her v. Jain(% -1 Camp. 112. 

(//) Ihunnlt V. Jtowlhn, - 

(*) JJif/o/o‘rrt V. Q. R. J). 117**1 , .All L, J Q. 11. 11>7. 

CO V. Funitvorth, :» Q. 11..1). 117 , lU L. J. Q. i’». 34(1. 
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the defendant, the goods, as against him, would be presumed 
to be of the highest value articles of that nature were capable 
of (h). Unless any such circumstances existed, the jury would, 
no doubt, as in a former case, be directed to give damages pro- 
portioned to ^yhat they might consider to be the fair and 
probable value of the articles in (incstioii ; ‘‘ and not to pare 
down the amount of damages, because the articles could not be 
distinctly proved” (c). AVhere the plaintiff is not himself* the 
owner of the goods, but lias only a (|ualificd property in them, 
he W’lll be entitled to recover their uliole value from the 
carrier, if he is himself liable for their value to the owner ; 
and it is not necessary that he should have actually paid the 
( wner (d). 

Cases of special damage accruing from loss of goods, injury to 
them, or delay in their delivery, are governed by the j)nnciples 
1 lid down above. 

The same question as to the mode of valuing goods that have 
been lost to the owiier, often arises in a different way. 

When goods is the primary duty of the master of a ship, acting for the 

have been sold (»wner, to coiivey the cargo to its ])lace of destiiiatiou in the 
^ same ship, and in case of damage to repair it. To accomplish 
the latter object, ho may, in cases of urgent necessity, sell the 
cai'go, which is, in effect, borrowing from the ship[)er through 
the medium of a sale. Such a proceeding raises an ini}>lied 
contract of indemnity from the owner, for whose benefit the 
act was done, in favour of the shipper (c). The question then 
arises, at what value are the goods to bc^ taheii for the ])urpose 
of this indemnity ? Where the ship has arrived, the merchant 
is entitled to the amount which they would have 1‘ctched at the 
port of destination (/ ). If, however, the go(»ds have actually 
been sold for a higher price than they would liave been w^orth, 
if delivered, it does not seem quite settled whether the owner*' 
can claim this sum. In one case, wdierc goods had been sold 

(ft) Armorff v. J)rhtnih'if‘, 1 Stra. “>0.'). 

(6*) Jhiflcr V. Jhiituuj, 2 C. A T. Oi:!. Set* to I lie effect, of tlie bill of 
lading in establishing the actual quantity of caigo shipped : Lhftma/t v. 
Chrutie. ly Q. li. D. ; 5(J h. J. Q. H. 

(d) Crouch v. L, A". U'. Ity. Co., 2 C. A K. 7811. See as to toits, 7 ;tw^ 
p. 416. 

(c) licumii V. Duncan, 1 Kx. ^ Ex. 644. 

(f) Alers V. Tobht, Abb. Ship. 272 ; 24.‘>, .‘ith od, ; 4.‘U, 12tli cd. Tlallctt 

V. \Vtgram,^ C. U. .^»80. 
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ill this manner, Lord Ellenborough decided that the owner 

might deduct the sum whicli they had brought from the 

entire freight due (//). It does not ap])ear, however, whether where ship 

the o\\ner lost or gained by taking this standard. In another arrived. 

case, \Nhere tlie selling price w’as decidedly higher than what 

they A^ould have fetched at thcii destination, and an arbitrator 

adjudged the selling price to be due, the Court refused to set 

aside tlie award, saying it did not clearly appear that it was 

wrong Holioyd, J., seemed inclined to think it was right. 

He said, There is strong reason for contending that the 
owner of goods should receive a compensation for the goods 
sold a(‘Cording to their highest value. If the master could get 
money by other means, he had no right to sell : and if he had 
sold tlic goods, the owner ought to be entitled to the actual 
proceeds, for the onner of the ship, in the event that has 
happened, ought not to he allowed to make any profit by such 
sale (//).” 

Where the ship has never arrived at her destination, but has wuc# Mup 
been lost since the sale, it is now settled that the goods cannot 
be taken at their price at a ])lacc which they never could have 
reached. It is not decided whether, in such a case, the owner 
would be liable at all(/). The foreign eod(‘s and jurists are 
at issue upon the point. Lord Tenterden, in his treatise (/.), 
consid(Ts it to be tlie most reasonable doctrih(‘ that the mone> 
should only he payable in case of the sate arrival of the ship, 
as the merchant is not thereby placed in a worst situation than 
if his goods had not been field, but had remained on board tlie 
ship. On the other hand, the shipowner is clearly in a better 
situation than if he had furnished the money himself, or it had 
been borrowed on his credit. It seems curious that a case so 
likely to occur in a mercantile country should never have been 
decided (/). 

The care which a shipowner is bound to take of goods carried Obl.gatioa 
by him involves an obligation, not only to protect them against 
injuries incidental to the voyage, but also to take active 

(j/) Camphrll v. Thompnon^ 1 Staik. 41H). 

iji ) Jtichardnon v. JVofO'itc, J U. ic A. 237. 

(O Atkinm)i v. Sfophemt^ 7 Ex 5<i7. 

iji') Abb. Ship. 372 ; 24(;, 5th ml ; 434, i:Uh ml 

(0 It has been said that the mci-chaMt may neat the niorieyas a forced 
lonu ; Hopper v. JJurnens, 1 C. V. D. 137 , 45* L. J. Q. lb 377. 
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measures, so far as they are reasonably practicable under the 
circumstances, to check and arrest loss or <leterioration arising 
from accidents for which he is not otherwise responsible. A 
shipowner received beans for carriage. During the voyage a 
collision occurred, which caused the beans to be wet. The ship 
put back into port for repairs. During the delay so caused Uie 
beans might have been put on shore and dried at a reasonable 
cost, and if this course had been adopted tlu* decora])osition of 
the beans would have been arrested. In consequence of no 
such steps having been taken the beans suffered a further 
damage, beyond that which w^ould ha\c {iccrued if they Inid 
been taken out and dried. It was held that the shii>o\vner was 
liable to pay for this additional loss, after allowing the estimated 
expenses of unshipping, diying, and reshi})ping (?;/). 

Undue Where a railw’ay comjmny grants an undue preference to one 

pi-efeixjncc. customer over another, this is an injuiy to the customer to 

whom it is refused, exactly in jiroportion t he would 

have derived if it had been accorded to ’ * ct an 

overcharge to that extent. He is, therefo ver 

from the company a sum equal to that have 

been saved, if the same advantage® had hec n (n). 

Liability of The liability of shipowners for loss nol ) tlieir 

for^Scried default, has been restricted by stat cases, 

by pilot; The Merchant J?l)ip|)ing Act, 18:>4 (o), s .es, that 

no owner or master of any ship shall be ible to any 

person whatever for any loss or damage occasioned hy the fault 
or incapacity of any qualified pilot, acting in charge of such 
ship, within any district where the employment of such pilot is 
compulsory by law. TJiis section will only jirotect the owner, 
<fec., where the loss occurred wholly from the fault of the pilot ; 
and if it was, or may have been, partly the fault of the maatef 
or crew, the liability continues (p). This clause differs from 

(m') jVotara v. Ih'ndermm^ L. i(. 7 Q. R. 225 ; 41 L. J. Q. B. *^<^0 
as to loss to cattle by receniiig tlieni m an infected sliip : TnftcnaJl,\^ 
National S. S. Co., 12 Q. H. T). 297 ; 53 L. J. Q. II. 332. 

(a) ErrmJicd V. A. 4* A*, ir.i/,//. Co., 2 g. H. J). 251 ; 4(1 J.. J. Q. H.289. 
(c) 17 18 Vict. c. 104 : this and the anicudiifg Acts apply iii favour 

of a railway company which carries jiasscngors and goods partly by rad* 
way, and partly by their own ships, whcjc tlic dainiige coinplamoti of has 
occurred during the transit by sea : L. 4‘ A'. W. Jhf. Co. v. Jamea, L. U. 
8Ch. 241. 

(/>) The Iona, L. U. 1 P. C. 120 : The VelaK^/itej^ J.. R. 1 P. C. 494 ; 
4 Moo. P. 0. N. S. m ; m L. J. Adm. 10 ; The Oeean Ware, L. R. 3 P. i\ 
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the correspondiDg section of G Geo. IV. c. 125, s. 55, which 
extended the immunity to cases where a pilot was acting <n 
charge of the ship under any of the j)rovisions of the Act. 
Accordingly it was held, under that section, that the owner was 
not liable when the pilot was taken op board *under circum- 
stances which did not make it compulsory on the defendant to 
employ him, though lie was bound to go, if required (^). But 
under the Merchant Shipj)ing Act, 1854, s. 388, the owners are 
responsible for the negligence of the pilot where they are not 
under compulsion to put him in charge of their vessel (r). 

No owner of any sea-going ship, or sliare therein, shall be 
liable to make good any loss or damage that may hai)pcn, with- 
out his actual fault or privily, to any goods by reason of any 
fire on hoard ; or to any gold, silver, diamonds, watches, jewels, 
or precious stones, by l•(‘a^()n of any robbery or embezzlement, 
unless their nature and value has been inserted ic the bills of 
lading or otherwise declared in writing to the master of the 
shij) at the turn' of shipping (.s). 

But where the cause of action arises out of a wrongful sale 
of goods by the master of a ship, the wdiole value of the goods 
may be recovered in trover (/). 

The ^Merchant Shipping Act Amendment Act, 18G2 (25 I'c 
2G Viet. c. (>3), s. 51, further ])rovide8 that the owners of any 
ship, whether Britisli or foreign, shall not; in cases where 
without their actual fault or privity, loss of life or personal 
injury is caused to any person, being carried in such ship ; or 
damage or loss caused io goods, merchandise, or other things 
on board such ship; or where by reason of the ini])roper 
navigation of such ship loss of life or personal injury is caused 
to any person carried in any other ship or boat, or loss or 
damage caused to any other ship or boat, or to goods, 
merchandise, or other tilings on board any other ship or boat, 


oi by lire ; 


or robbery in 
ccM'taiii cavs. 


Wi’oiiirful 

Mile 


Limitation of 
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205 : StuaH v. larmom/rr. 4 Moo. V C 11 llummonti v. Ro(fon\ 7 Moo. 
F. (^. 170 : ltodri(juo» v. Melhumh^ 10 Kx. llo ; 21 L. J. Ex. 20. 

Lneoy v. 1 tty ram, 0 M. k, W. 302. 

(r) Thr Lion, L. R. & 1*. C. 525 : Thr tSfeffin, l>r. k Lush. 190. The 
pilot need not b(‘ compulsorily emph>yed at the spot where the atroidOnf 
happens, if he lias been compulsorily employt.‘<l within the district where 
it happens : Grnrrnl Steam Co. v. /{nfiith and Cotonial Steam Xar. 
th., L. R. 4 Ex: 238 ; :niL. J. Ex. 97 ; in Ex. (Ui. 

W 17 & 1 8 Viet. c. 104, s. 503. 

(0 Morris v. llohinson, 3 h.k 0. 19(>, 205. 
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Costs of suit. 


Foreign ship- 
ment. 


be answerable in damages, in respect of loss of life or personal 
iifluiy, either alone or together with loss or damage to ships, 
boats, .i>oods, merchandise, or otlier things, to an aggregate 
amount exceeding 1 5/. for each ton of their ship’s tonnage ; 
nor in respect of loss or .damage to shi])s, goods, merchandise, or 
other things, whether there be, in addition loss of life or personal 
injury or not to an aggregate amount exceeding 8/. for each 
ton of the ship s tonnage. The tonnage is to be the registered 
tonnage in the case of sailing ships, and in the case of steam 
ships the gross tonnage without deduction on account of engine 
ro(»m ; and a mode of ascertaining the tonnage of foreign ships 
is prescribed (/O*. 

The cost of recovering compensation, either by suit against 
the owners, or by process against the ship may be recovered 
beyond this extent (j). And so also may interest on the limited 
amount from the date of the injury (?/). 

Under the section which requires the value of certain articles 
to be stated, it has been held that if the shipment is made in a 
foreign countr}% it will be sufficient to state their value at that 
place in the coin of the realm. J>ut Lord Abinger, C. B., 
doubted strongly whether the Act applied at all to shipments 
made from a port which is not governed by the law of England. 


(?/) Fiulcr t lie repealed sections of Ihcloiniei Act, 17 A 18 Vict.c. 104, 
ss. 504, 505, the slnpownerV liability was icstncted to the \aluc of ship 
and freif^ht, to Ixi taken in case of loss of life or ])ersoiial injury, at not 
less than 1 5/. jicr rogistcicd ton l>y s. 500, which is still in force, the owner 
is liable for loss and injury ari'^ing on, distinct occasions, to the same 
extent as if no othei Iosh or injiiiy had arisen. As to the jiowei ot the 
Court of Admiralty over freight since the Act of J8(>2, sc(‘ TAr Orpheuic, 
L. R. A. k K. H08 ; 40 L, J. Ailm.21. 25 A; 20 Vict. c. (ill. has operation 
on tlic high seas, and apidiea both to Riitish and foreign ships* T1u‘ 
Amoha, 82 L. J. Adm. 101. It may be mtntiimed hero that Lord Camp- 
bell’s Act (0 Ac 10 Viet. c. 03) was at one time held to (‘xtend to a cjwe 
where the person in respect of whose death damages weie sought was bfti 
alien, and at tlietimeof the collision causing death, was on board a foreign 
vessel on the high seas : The E^jjlorcv, L. 11. 3 A. k E. 280, Imt this has 
been thsapproved of since: Adatn v. and Foreign S. Co,^ 2 

Q. B. 430 ; 07 L. J. Q, B. 844. The Court of Admiralty has no’ juris- 
diction over suits for personal injury resulting in death : Smith v. 
Frown ^ L. R. 0 Q. B. 729 ; 40 L. J. Q. B. 211. By the Merchant Shipping 
Act, 1854 (17 Ac 18 Vict.c. 104), s. 512, no actioivcau be brought in case 
of loss of life, or personal injury, against the owner of a ship, until the 
Board of Trade has held an inquiry or refused to do so. The statutory 
limitation of liability can be exclmlcd by agreement as happens some- 
times in yachting races. Clarhe v. F, of Fun raven, [1897] A. (J. 59. 

(.») Ex parte Jtagne, 1 Q. B. 982. 

(y) The Northumbrian L. R. 3 A. k E. 5 : Smith v. Kirby, 1 Q. B. D. 131. 
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At most, he said, the statute could only apply where the shipment 
was made to England (z). 

None of the clauses above cited extend to small craft, lighters, inhind nart- 
boats, gabbets, &c., concerned in inland navigation {a). Nor satum. 
does the immunity from loss by lire protect against losses 
arising from a fire on board a public lighter employed by ship- 
owners in transporting cargo to a ship, which would itself be 
within the statute (b). 

The Lt'gishiture has also interiered in the case of carriers by l.iability of 
land. Tiie great extent of their liability at common law, 
which was held to amount to a contract of insurance u])on law. 
goods entrusted to them, had naturally caused an ctlbrt on 
their part to reduce it. This they used to do by noti(;es in 
the shapii of advertisements, handbills, placards in their offices, 
and so forth, stating that they would not be liable for any 
property beyond a certain value, unless paid foi at an extra 
rate wlien delivered. This amounted to a special contract, 
binding on the owner of the goods, when brought home to his 
knowledge. It fell short of tlieir iiiteiition, however, in two 
respects. In the first ]»la(‘e, it was ahsoliilely necessary to 
show that the notice had come to the knowledge of the piam- 
tili*(r'), though no proof of an agreement to it on his part 
was required {d). In the next ])Iace, it was decided that even 
a notice wdth which the [ilaiiitifl* was proved fo be acquainted 
would uot protect the defendant, when the loss occurred from 
any act amounting eitlier to a misfeasance and utter renuncia- 
tion of his character as carrier, or even to what tlie Courts 
termed “gross negligence” {e). 

To remedy this state of things the Carriers Aet(/) was (^nrnersAct. 


(r) Gihln V. Poilcf, lo M. & VV. 70 ; (IcckUhI on 20 (too 111. o. 80, s. 11, 
similar in terms to 17 A: IS Viet c 104, s OO.'l Such a ihsci iptioii of 
goods as “one box, conUuning abont 248 ounces ol gold dust,” is not a 
declaration of the true naliii e aiul value WilhatH,s v. Ainran Steam Sh \p 
Co,, 1 H. & N. ,*100 ; 2G L. J. Lx. 00. 

{(i) Jl'iinter v. APCowen, 1 Bligb, 580. 

Morewood v. Pollolt, 1 E. A: B. 742 : 22 L. J. i) B. 250. 

(c) Km'V V. Willan. 6 TM. A: S. 150 : Wallivi' v. JuekxotK 10 M. k \V^ 
161. 

(d) Nichohon v. WUlan, 5 East, 537 : Mayhfw v. Karnes, 3 B. & C. 601. 

(e) Pirkett v. Willan, 2 B. Ac A 360 : Garnett v. Wdlan,, 5 B. Ac A. 53;^ 
SUat V. Faqg, ibid., 342 : Owen v. Jhirnett. 2 C. & M. 353 : Loioe v. IJoutiC, 
J3 Price, 320. 

(/) 11 Oeo. IV. and 1 W. lY. c 68. 

M.D. Y 
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passed. It enacts {g) that no common carrier by land (/t), for 
hire, shall be liable for the loss of or injury to any gold or 
silver, whether manufactured, unmanufactured or in coin, 
precious stones, jewellery, watches, clocks, timepieces, trin- 
kets («), bills, bank-notes, orders, notes or securities for payment 
of money {k\ stamps, maps, writings, title-deeds, paintings, 
engravings, pictures (/), gold or silver plate or plated articles, 
glass, china, silks, manufactured or unmanufactured, wrought 
up with other materials or not (m), furs (w), or lace (o), con- 
tained in any parcel, when the value exceeds lOZ., unless its 
value has been declared (;?), and an increased charge paid at 

' w "s; r 

(/d) A contract to carry i)artly by land and partly by sea is divisible, and 
a> to the land journey, the carrier is ]»rotected ; J^i (hnfvur v. L. Sc S W. 
Jhf. Co., 6 B. & H m ; L. R. 1 Q. B. 51 ; 1.. J. Q. B. 40 . Pianrianiv. 

i^me, 18 C. B. 22(5. 

(i) A |?old chain used for an eye-glass held not to be a tnnket : Parey 
^ . Mason, Car. Ji M. 45 ; but it has since been held that articles of use or 
necessity, such as shiit-])ins, bracelets, brooches, port (‘inonnaies, or smell- 
ing-bottles, if so much ornament is superaddecl as to make their main 
object ornament, aie tiiuketb : Jiermtein v. Jfawrndalr, G 0. B. N. S. 251 ; 
28 L. J. C. P. 205, 

(/i) Where an instrument was lost, bearing a bill of exchange stamp, 
and drawn in the follow mg form . Three months alter d.'ite ])ay to me the 
sura of IIZ. 10.'?. value received. To Mi . C., Ao ” And written across it was 
an acceptance by C. The parcel containing the instrument was addressed 
to A., a creditor of C.,with the intention that A. should put Ins name to it 
as drawer, H(‘ld that it was not a bill, as it had lu'ither drawer nor payee, 
nor a note, as it contained no {iromise to jiay. That it was a “ writing,” 
but not of any value at the time i^f deliv(‘i>, as no one but A. had power 
to complete it : Stoessfgor v. S. lly. f h , 3 E. & B. 5411 ; 23 1 j. J. Q. B. 293. 

(Z) Where a picture is framed, t lie f ramc, as foi mmg jiart of t he picture, 
is within the Act : llendersoji v. L. ^5* N. W. liy. Co., L. R. .5 Ex. 90. In 
a previous case, whore a packing-case contained a lace design, in a gilt 
frame covered with glass, was lost on its way to an ecclesiastical art 
exhibition, the owner, tlioughthc lace came within the Act, was allowed to 
recover the value of the frame and the packing-case, the frame being 
considered not a constituent part of the lace design, and the packing-case ‘ 
being accessory to the frame as much as to the iace : Ireadiom v. O, JS. 
Ry. Co , L. R. 3 C. P. 308 ; 37 L. J. C. P. 83. . 

(ni) Lord Abingcr ruled that silk dresses made up for wear were iioti 
within the Act : JJarey v. Mason, Car. A M. 45 ; but this must now be 
considered as ovcrrulcii : see Rernsfr^n v. Baxondale, 6 C. B. N. S. 251 ; 
28 L. J. C. P. 265, where silk guards were held to come within the Act ; 
and Brunt v. Midland Ry. Go., 2 H A C. 889 ; 33 L. J. Ex. 187, w^here 
the same was held of elastic silk webbing. So Flowers v. S. E. Ry. Co,, 
16 L, T. N. S. 329 ; W. N. 1867, p. 155. 

(n) Hat bodies, composed partly of the sofPsubstance taken from the 
skin of rabbits, partly of the wool of sheep, were held not within this 
section : Mayhew v. Nelson, 6 C. A P. 58. 

(o) By 28 A 29 Viet. c. 94, s. 1, this is to be construed as not including 

machine-made lace. * 

(p) As to what 18 not a sufficient declaration of vitlue, see ante, p. 321, 
note (z). 
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the time of the delivery. A notice of such increased rate of 
charges, lixed in the office in legible characters, is to bind all 
parties sending parcels, without proof of their knowledge (^). 

But the carrier will not be entitled to the benefit of the Act, 
unless such notice is affixed, or in case of his refusal to give a 
receipt for the parcel insured (r). The common law liability 
of carriers for articles not enumerated above cannot be limited 
by a mere notice (s), but it may by a special contract. The 
extra costs of insurance may be recovered as damages in an 
action for loss or injury to goods (t). On the other hand, the 
declared value will not be conclusive against the carrier as to 
its real worth (u). The Act does not ])rotcct the carrier from (’ isos to 
liability to answer for losses or injury arising from the felonious 
acts of any servant in his emjiloy ; nor does it protect the api)ly. 
servant Irom liability on account of his own neglect or mis- 
conduct (.y). Therefore wluire goods, within the t^rms of the 
Act, and not insured, have been lost by felony of a servant, it 
is sufficient, in answer to a ])lea setting up notice of an extra 
charge wliicdi was not })aid, to reply the felony without averring 
negligence. ‘‘Under the statute felony by a servant is a 
sufficient answer to the defence set up by the carrier, and 
negligence has nothing to do with it ; and, on the other hand, 
under the carrier’s notice negligence is the sole question, 
felony is immaterial ” (//). AVhere there has been a special special con- 
oon tract in sufficiently wude terms, no negligence, however 
gross, will make the defendant liable (j). The fact of goods 


iq') S. 2. (r) S 3. (.s) S. 4. 

(0 «. 7. (/O S. ‘I. (^0 S. 8. 

(:y) 0\ IV. By. (\). V. BnurJl, IS 0 15 at p. 585 ; 27 L. J. C. U. 2U1 : 
per Jervis, C.J., explaining BNtt v. fr U' By, 11 0. B. 140 , 20 L. J. 
C. P. 241 : so Treadwin v. (i. B. By. Ci», L U 3 C P. at ji. 310, 
Willes, J. The felony must be brought lionu* to the carnci’s servants, and 
it is not sufficient to show tliat some one must have stolen the goods: 
Metcalf V. L. li. Sf K C. By.. 4 C, U. N. S at p. 311 ; 27 L. J. C. P. 333. 
At least facts must be proved winch make it more probable that the felony 
was committed by some one or other of the company’s servants, than by 
any one not in their employment. • VanghUni v. X. 11^* 

L. R. 9 Ex. 93 ; 43 L. J. Ex. 75. The greater opportunity of committing ' 
.a theft which the coinpsftiy’s servants have, will not alone make, out a. 
primdfacif* case against the comiiany : McQueen v. G. \V. By. L. R. 
10Q.B. 669: 44 L. J. Q. B. 130. 

(z) Austin V. Martchestcr By. (b., 10 C. B. 454 ; Carr v. Ijnncashirc 
By. Co., 7 Ex. 707 : Morfillc v. G. N. By. Ck, 2) L. J. Q. B. 319 : Peelt 
V. Korth Staffordshire By. Co., 10 H. L.-C. at p.494 ; 32 L. J. Q. B. 
at p. 250, per Blackburn, J. For examples of contracts held not to relieve 

Y 2 
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Temporary 

loss. 


Trovisions ol' 
Ilailway and 
Canal Trail ic 
Act. 1854. 


being received by a common carrier, under a special contract, 
does not deprive him of the protection of the Act unless the 
terms of the contract arc such as to be inconsistent with the 
goods liaving been received by him in his capacity of a common 
carrier {a). 

Where a carrier would be protected under this statute from 
damages incurred by the actual loss of the goods, he will be 
equally protected where there has been only a temporary loss, 
even though the detention arising from such temporary loss 
causes damage to the owner, which is not made up for by the 
ultimate delivery of the goods to him (/>). 

The length to which the decisions upon this iioint had gone, 
caused the Legislature to interfere. Accordingly it is jirovided 
by the Railway and Canal Traffic Act, I So4, 1 7 A 1 8 Vict. c. 31, 
s, 7 (r), that every notice, condition, or declaration by which 
any railway or canal company shall limit its liability for loss 
caused by its owm neglect or default shall be void, unless 
deemed to be reasonable by the Court or judge before whom 
any question relating thereto is tried. They are only to be 
liable, however, to the extent of 50/. for a horse, 15/. for neat 
cattle, and 2L for pigs and sheep, unless they have been paid 
for on an additional value. Proof of value is to rest upon the 
owmer. All special contracts must be signed by the party to be 
bound by them. Nothing in this Act is to affect the privileges 
of the company under 11 Geo, IV. and 1 Will. JV. c. 08, as to 
articles enumerated in it. 

Upon 17 & 18 Vict. c, 31, s. 7, it has been decided that the 


from liability to make good loss arising from cx])ccfced pei ils, where cauRcd 
by the cairier’s negligence, sec PhiYltpn v. 2 ('. li N. S. 166 ; 26 

li. J. C. P. 168 : Mavtui v. (ilrmt Indum PviintnHUi ////. li. R. 3 Kx. 
0 ; 37 L. J. Ex. 27 : Czech v. Gvn. Steam jXar. Co.^ L 11. 3 C. P. 14^; 3? 
li. J. C. P. 3. As to what constitutes a special contract, sec Attdermn V% 
ChcMer JJoltfheMd Ktf, Co., 4 Ir. V. E. U. 435 

(tf) liaicendale v. G. E. Ily. (\k, L. R. 4 Q. li. 244 ; 38 L. J. Q R. 137, 
in Ex. (/h. 

(/;) Mdlen v. Eraidi, 10 Q. B. D. 142 ; 52 L. J. Q. B. 127 ; reversing 
S. C. 8 Q. B. 1). 35 ; 51 E. J. Q B. 166. Kee, as to wind is a detention of 
goods : Gordony. Gt. 8 Q. B. I). 44 ; 61 L J. Q. B. 68. 

(c) Extended, as far as applicable, to trattic cnri ied on by railway com- 
panies m steam vessels by the Railway Claufecs Act, 1863, 26 & 27 Vict. 
c. 92, s. 31. By the Regulation of Railw^ays Act, 1868, 81 & 32 Vict. c. 119, 
s. 14, a railway company contracting to carry, partly by railway and 
partly by sea, may limit their liability during* sea transit by a condition 
conspicuously published at their booking office, and printed on the receipt 
or freight note. 
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conditions capable of being imposed by railway companies in 
limitation of their liability as common carriers, must not only 
be in the opinion of the Court or judge just and reasonable, 
but must also be embodied in a special contract in writing, 
signed by the owner or sender of the goods {d),. The railway 
company cannot set uj) the want of a signature, the proviso 
only applying to cases where tlie railway company is claiming 
exemption from liability by reason of there being a special 
contrait, in which case the other ])arty is not to be bound 
by a cc'iitract which lie or the jierson delivering the goods has 
not signed The statute exjiressly apjdies to injui'ies done 
in the receiving, forwarding, and delivery,'’ therefore where 
a horse brought into a raiKvay company’s station yard for the 
purpose*, of heing sent by tram, was, before any contract for 
carriage had been made, injured by the sharp edge of some 
girders left there through the negligence of the company’s 
servants, the eomiiany were held jiroteeitcd fro;n liability for 
any greiater damages than ho/., although the usual practice at 
the station was that a ticket sliould he got after the horse had 
been jmt into a horse-box (/*). l>ut the Act only extends to 

\. Tjf! 'tratih n'(‘ ////. (o I 11. N . 2S L J. K\. 

11.“) 3, m K\. ('ll ‘ J*u‘h \ JS'orth Sta jfoi (Lslntr Ihj ('o, 10 11 L ‘1711, 
32 L, J (^. H 211 ; per Loid W'cstlmiy (’..and [.old \Vcn^l(*^d.l]c, N/w/ow-s 
V. O. ir. y///. (V IS (' n sn*i 2(> L ,I. ('. l* 25 miimnous cjiscs 

111 wlncli C(mditi(iMs liaM- bctai held n*a'<(H»ablo <>i imn‘ahuiiablc, will be 
loiind (•(»ll(>ct(’d in tin.- null- tu \ Jicnund, I Sniitli'h Li-.idiui? (^ases 

at]). 213, lOtlind, No bvttc-i j^enuial luluhas bi-en laul ilow n than that 
stated in the opinion ot niacUbum, .1 . in Doin, Tioi- (/■'/W.* v. Xo/tli 
Siajjonhhtrr J{ij, (o^ 1() JI. L at p. oil , 32 ii J. 0 2.’)2), that a 
condition exempting i-ai i icms \\ bollv iioin liabilit\ lor the iief^leet and 
default of their sen ants, is pnntd Uivu- unreasonable , but d +lie caiiiei 
is willin.iir to Cciriy loi a leasonable lenmneiat ion, but at. the sain«. tnne 
offers in the alternative to (-any on the teiins tliat he sliall haM- no 
liability at ay., and holds forth as an indueeinent a reduction oL the priee 
below that \\lueh would be leasonable leniuneial loii tor eaiiVing at 
earner’s risk, or some additiotnil ad vantage which he is not bound to give 
and does not give to tho^e w-ho ein])loy him witli a eouinion law liability, 
the condition may be leasonable. addition, Umth v. N. E. Jit/. 

Co., h. R. 2 Kx. 173 , 3() L. 3. Kx 83 ) in 7/tti‘n.wtt v. X. Ji. A* -S’, f ' -C)/ 
6l>.,2 B.cV:S.122;3l 1 j., 7.(^1{. 1 1.3, Kile, (\.) , and Keating, J., held that 
the oiierjition of the section w’as conliiu-d to losses caused by miscoAduct 
on the jiart of the rniUvay eoinpany, and not to los^es oeeurring through 
pure accident ; but the •judgment ol the Court w'tis not given ppon this 
point. See as to injuries to dogs received for transport : Dtehaon v. Gt. 
Northern lltj Co , I's Q. B. Jk 177 ; ah L. J. Q. B. 1 11. 

(0 liaxvmlalo v. G. K. Jftj. Co . 1.. R. 4 (^ B. 214 ; 38 L. 3. Q. B. 137. 

(/) Jfodijman v. Mtdhittd lit/. Co., 5 B. & S. 173; 33 Ij. J. Q. B. 
233 ; attirnied in Kx. Cli. (I B. A S. ,*3r> L. J Q. Ik 85. 


Decisions 
upon Railway 
and Canal 
Traffic Act, 
1854. 
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Meaning of 
word ** loHs. ’ 


Value must 1 m* 
declared in 
the first 
instance. 


the traffic on a company’s own lines, and not to a contract 
exempting a company from loss on a railway not belonging 
to or worked by them(^). The statute does not apply to 
articles deposited in the railway company’s cloak-room^ 
because the company do not receive tliem in the capacity 
of carriers (4). 

The word “ loss ” in 11 Geo. TV. and 1 Will. IV. c. 08, only 
refers to cases where the chattel is either abstracted or other-^ 
wu'se lost from the personal care of the carrier, or from the 
place where it ouglit to be, and by reason of such loss is 
incapable of being delivered at the proper time. It does not 
jirotect the carrier in all cases wdicre the owner of the article 
suffers damage from the neglect of the defendant to carry. 
Therefore, where the declaration stated that, through the 
negligence of the defendants, his luggage was delayed a long 
fime, during which he ’was deprived of its use, a jdea which 
merely alleged’ the fact of a notice being affixed, and no decla- 
ration of the value of the goods in question, which was above 
10/., W’as held bad. It should have gone on to allege such a 
loss as is described above (/). 

The declaration of value must be made in the first instance 
by the sender of the goods, whether they are delivered at the 
office of the carrier, or at the sender’s house, or on the road, 
or elsewhere. In no case can the sender recover, unless he has 
taken the step which the Legislature intended he should take 
in the first instance (A). And he must make the declaration 
with tlie intention that it shall be understood as a declaration 
of value, and for the purpose of insurance (/j. But when he 
has declared the value it is for the carrier to demand the 
increased rate to which he may be entitled, and if he does 
not do so, and the ordinary rate is paid, lie is not protected by;, 
the statute from his ordinary common law liability in cas6 of 
loss or injury happening to the goods during the journey (w). 


(r/) J^unz V. N. L\ Ily. Cak, L. R. 4 Q. R. 539 ; 3S L. J. Q. li. 209. 

(//) Van Toll v. S, K Jty. Co., 12 C. R. N. S. 75 ; ,31 L. J. C. I’. 241. 

(i) Ilearn v. S. W. Ihj. Co., 10 Ex. 723 ; 24 L, J. Ex. ISO. See UdUn 
V. Brafth, ante, p. 324. 

(A) Uart V. Baxendale, 6 Ex. 769, in Ex. Ch. 

(0 Itohlmon v. L. N. W. By. (h., 19 C. R. N. R. 51 ; 34 L. J. P. 
234 ; decided upon 17 A: 18 Viet. c. 31, s. 7. 

(7/i) Behrens v. G. N. By. Co., 7 H. & N. {)50 : 31 L. J. Ek. 299, in 

Ex. Hi 
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Even in cases not within the protection of the Act, the Fraud m con- 
plaintiff cannot recover the value of the article, if he has used 'value, 

fraud in concealing its character (n)- Upon the same principle, 
if he makes an untrue statement of the value, upon which the 
contracit between himself and the carrier is based, he is not 
at liberty afterwards to deny the truth of the statement and 
show that the leal value was greater (o). Where the contract 
is to carry a particular species of goods, such as passenger’s 
luggage, the carrier is not responsible for injury to a perfectly 
diflereiit species, such as merchandise, which he may happen 
to be carrying with him, and which the i)laintiff, even without 
fraud, procures to be carried, without notice to the carrier of 
its nature {p). If, however, the defendant?, with full notice 
of its character, choose to treat it as luggage, they will be 
responsible for its lo88(^/). 

The character in which Electric Telegraph Companies Telegraphic 
receive and undertake to forward rnessagts, and their 
responsibility for loss occasioned by error or delay in trans- 
mission, have of late years given rise to much discussion, 
especially in America, ^^h(*re most conflicting opinions have 


(w) Gihhon I l>urr 22118* Utitf^onv. Donnuin^A 1>.AA. 21 

Walket* V Javkwn, 10 M A W KiJ. 

00 v. L X W, II t/, (\} , 3 H A C. 31:1 , :U L. J. Ex. 211, m 

Ex. Ch. 

(/O Jiclfttaf ,S' liallymena Uy (\kw il L •(\ Tjod. 

G. N. lly Go. v. Shephord, 8 Ex. 20 ; mid see. as to amount ot 
notice, Hoys Pink, 8 (). A P. 2r»l, The mere fact that a package looks 
like increhandisc ami is marked “glass,” l^ iiol enough to tix the cairier 
witli responsibility Galull v. L. A. U'. Jiy. (h., 10 B. N. S. 154 ; 
20 L. J. 0. P. 280 ; affirmed iii Ex I’h. 12 C\ P». N. B 818 ; 21 L. J C. P. 
271. It has been held that pcneil sketches do not form pait of the 
ordinary luggage of an artist . J/ytfon v Midland It y, 11. A N 615 ; 
28 L. J. Ex. 285 ; nor title-deeds to he produced at a trial, nor bank-notes 
for the expenses of a tiial, the oid naiy luggage ot an attorney Phelps 
V. L, ^5’ N. ]V. Ity. Go., 19 (" 15. N. S 221 ; 24 L. J. 0 P. 259.; nor a 
rocking-horse that ot a fathei going home to his eliildren : JIudston v 
Midland Ity. (h., L. II. 4 15. 266 , 28 L. 2 Q. B. 212 ; but in a more 

recent case it has been said that ordinary pcisonal luggage must be 
construed i datively to tlie habits and wmits of different classes of 
travellers, and thus may include the gun-case or lislinig apparatus of the 
sportsman, the easel of the artist on a sketching tour, or the bookip of a 
student, and other articles of an analogous character, the use of whid^is 
personal to the traveller, and the taking of which has aiisen from the 
fact of his journeying : Maeroiv v. G: ir. Ity. L. B. 6 Q. B. 612 ;’40 
L. J. Q. B. 300, Where a servant took with lam the luggage of*his master 
who was coming by a later train, the company were held not responsible : 
Pecker v. G. P. Mi/, (h.^ h. R. 5 Q. B. 241 ; 29 L. J. Q. B. 122. See as to 
liveries, Meno' v. Gt. Pastern My., [181i5] 2 Q. B. 287 ; (54 L. J. Q. B. 667. 
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ACTIONS AGAINST TELEGRAPH COMPANIES. 

been expressed. In England, the Court of Queen’s Bencli, 
after considering the American cases wliich were brought to 
their notice, Ijave refused to recognise any analogy between 
the consignment of goods through a carrier and the trans- 
mission of a telegram. They accordingly held that the 
message having been by the sender on his own account, 
and not as agent for the pc'^son to vvliom it was addressed, 
there was no privity between the latter and the company, and 
that he could not he said to have any ])roperty in the message 
any more tlian lie would have liad if it laid been sent orally by 
the servant of the sender, and that the obligation of the coni- 
]iany to use due care and skill in transniission was one arising 
« ntirely out of the contract between them and the sender (r). 
'The telcgiaph companies in general limit their responsibility 
by s])ecial conditions, which by some of their incorporating 
Vets must be reasonable (.s'). Under the 'JYdegraph Acts, 
1808, 1809 (/b telegrajihic messages aie now carried by the 
Postmaster-Ceneral, who is not a common carrier, nor respon- 
sible for the neglect or niiseonduet of his inferior officers (?0. 
N’or is the sender responsible for mistakes made in trans- 
mission, the Post Office authorities being only his agents to 
transmit the message in tlie terms in AAlueh lie delivered it(a*)' 


Plaijford v KitHfdoiu Elrctiur Tvlvqvtiph K 4 Q 15. 

700 ; as Jj J. Q. 154 210 J)trh'\o/( \. Urn rr'x Trlrqrnph f'o. 2 C\ 1*. i). 
02 ; 40 L. J. C. P. 107 ; aftiiriuHl a (’ l\ 1) I . 47 L J C P 1. * 

(x) A condition tliat the company would not he ]esj)()nsihle forunie- 
pcated niessa^rcs has lK*en lichl lea'^onnhle * Mac Andrew v. Elcctnr 
TeJeqraph ('o , 17 15 a; 2"i L. d P P 20. 

(0 ai & 32 Vict. c 110, and 32 & 33 Viet, e 73 

{ 1 /) Lane \ ('otIonA IaI. llayniohd, (>40 WlntficUl Lord Venpeneer^ 

2 (?owi>er, 754. The pniieipal American cases will bo found loferred to 
in c. 30 of Shearman and Iledlield on the Law of NcjujliL':cnce (^the authoia 
of which work still mamtain the opinion that tcleji^iaph eornpanics are 
common carriers of messaj’es), and in anotet<>tiic 7th edition of Sedgwick, . 
on Damages, vol. ii., p. 122 , c. 20, 8lh cd. It would seem that the 
rules respecting remoteness c»l damages should lie applied as in the case of ‘ 
other contracts * and in Lnidithrrfjrr v. Maqnrtic Telegraph Vo , 32 15|0.rb. 
oHO, the bupreme court of New York ac^ed upon the rule laid down in 
Hadley v. lia^wndale^ and (injfin v. ('ohn\ Hi N. Y. P,)4. So Sherenson 
V. Montreal Telegraph ](» Up. Canada Q. 15. 530 : Sanders v. Stuart^ 

1 C. P. D. 32(5 ; 45 L., J. C. P. (5H2 ; a?ifc^ }). 47, et seq, 

(.r) Jlenhel v. l^ape^ L.R. (5 Ex, 7 ; 40 L. J. Ex. 15. 
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OONTKAOTS OF SUKETYSIIir. 

1 fimi-aiitiCK. I 7/. i„,j,i;ed Imlrmnil ij. 

3 Actuinn hjj Principal ('rcditor ; 

lujaind the Surety | Poheten o! J nun ranee. 

2 Aettoiif! hy the Surety ayainut 1 1 Life Tuku ranee 
the Principal Pehtor , 2 F/re Insuranee 

it Aetiona hy the Surety ayainst | 't Mantnue Jn<inanee. 
hi» (\i‘fiUrity. j 

' IV. (tcneral Aietaye. 

Thk liabilities discussed in tlie previous chapters were all 
of a direct nature, arisinii: from the inimediaie dealings of the 
parties with eai*li other. In tlie present chapter J shall 
examine a miinber of collateral liabilities, whicli spring from 
a contract by one person to guard the other against the acts 
or default of some other party or agent. Under this branch of 
the subject fall the four well-known heads of liifc. Fire, and 
Marine Insurance, and General Average, as also the ordinary 
cases of guaranty and indemnity. It will be more (convenient 
to take the latter first, us embodying the general pnnciides by 
which the former are regulated. 

L A contract of guaranty or indemnity involves the rights 
of three persons, — the iirincipal creditor, the principal, debtor, 
and the surety. The action may be by the jirincipal creditor 
against his immediate debtor, wdiich of course is no way 
affected by the fact of the guaranty ; or by the same party 
against the surety ; or by the surety against the principal 
debtor, or against the co-sureties, if he is fortunate enough* to 
have any. • 

1. x^ctions by the principal creditor against the surety. 

Damages in this action are of course the amount of the debt 
owing to the plaintiff, or of the loss incurred by him, to the 
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extent to which the defendant has consented to be answerable 
for it ; and where the debt bears interest, as a bill, the surety 
will be liable for the interest also (a). 

The plaintiff must prove strictly the amount to which he 
has been injuved. Where the plaintiff was surety for a 
collector of taxes, with an indemnity, and ' sued the party 
indemnifying him, assigning as a breach that the collector 
had received money which he had nob paid over, in consequence 
of which plaintiff had been forced to pay it, the defendant 
admitted the receipt of the money by the collector, but not 
its amount ; it was held that the plaintiff could only recover 
nominal damages, unless he could show what suras had actually 
been received by the collector, and that judgment signed against 
him for 500/. at the suit of the Receiver-General, was no 
e\ idence of the amount of tliis damage, as the defendant was not 
a party to it, and it might have been obtained by collusion (/>). 
So where the defendant had covenanted that the debts of a 
certain firm, into which the plaintiff was about to be admitted as 
a partner, did not exceed a specified sum, and that if they did, 
the defendant would pay on demand of the plaintiff the amount 
by which they exceeded that sum, this was held not to be a 
covenant for liquidated damages, but a contract to indemnify 
the plaintiff from any loss he might suffer from an erroneous 
statement of the debts, and that it was for the jury to consider 
to what extent his position had been altered by reason of the 
defendant’s breach of covenant (c). 

The plaintiff must prove not only the amount of his loss, 
but also that it arose from the cause against which the surety 
agreed to protect him. The plaintiff and S. entered into a 
contract that S. should perform certain works at a fixed sum, 
receiving from time to time payment for three-fourths of the 
work done ; the remaining one-fourth to be paid a month after 
the completion of the whole ; if S. should fail to complete the 
works, the plaintiff was to employ others, and deduct the 

(a) Achermaim v. Ehrenxherger, 16 M. & W. 91). 

(ft) King v. Norman^ 4 C. B. 884 : Ex jfarte Young ^ 17 Ch. 1). 668 ; 60 
L. J. Cb. 824. In Grerille v. Gunny 4 Ir. (J. L. llep. 201, sureties for a 
land agent undertaking that he should duly account to his principal, 
were held liable for the taxed costs of a cause petition to compel him to 
do so, 

(c) Wal1u‘r V. Eroadhurttty 8 Ex. 889 : Ex imnte Eroadhurnt, 2 De G. 
Mac. & G. 963. 
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expense from the sum payable to him. Defendant was surety 
for the performance of this contract by S. S. abandoned the 
contract when partly performed. The plaintiff at the request 
of S. had advanced him a sum which exceeded the whole cost 
of tlui works then accom[)lished, but was less .than the whole 
contract price. Plaintiff then had the works completed, at a 
cost which, added to the price of tlic work actually done, was 
less than the contract price ; but added to the money which he 
had advanced was more than that sum. He sued defendant 
on his guaranty, and it was held that he was only entitled to 
nominal damages, as the loss had arisen from his own act in 
advancing more money than he ought to have done, not from 
the refusal of S. to go on with the works {(i). It was also held 
in the same case, that this defence was properly set up in 
mitigation of damages, under 7ton est factum, and could not 
have been pleaded ; deleiidant could not have pleaded perform- 
ance, because the contract was broken ; nor that the oblige*e 
w^as damnified by his own wrong, because this was not a damni- 
fication of that sort, but one not arising on the contract at all. 

Where a debtor, whose whole debt is covered by a guaranty, 
becomes bankrupt, and a dividend is received, the creditor can 
of course only recover the balance from the surety. Where, 
however, only a portion of the debt is so secured, the creditor 
cannot apply the dividend to the unsecured portion, and 
recover the wdiolc of the residue from tJic surety. The latter 
has a right to have the dividend applied ratcably to the whole 
debt, and a i)ro[)()rtionate deduction made iroin the amount 
for which he is liable. And so, if the difference between his 
liability and the entire debt is covered by the guaranty of 
another person, each surety may claim a rateable deduction, out 
of each pound of the amount of debt to which their respective 
guaranties extend. The plaintiff cannot apply the whole of the 
dividends to either part of the demand at his own election, and 
thus vary, at his own pleasure, the extent of the responsibility 
of the two sureties {e). 

Warre v. (^alrVrt, 7 A A: E. 1 ; ainl see Tanner v. JT'i W //«*/•, S 

Ex. 482. 

(/f) BardweV v. Li/dall, 7 RiiVu:. 489 : Itathat v Todd, 8 A. K. 84(J : 
Gee V. Pacii, ;ia 1^. J. Q. B. 49 : Thornion v. MrKeiran, 1 JI. & M. 52;> ; 
32 L. J. Ch. 09 . J/ohhni v. Jiann, Ij. R. (> 792 : Gray v. iierlthum, 

li. R. 7 Ch. 680 ; 42 L. J. Ch. 127. * 
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In all tltesc cases the Court construeil tlie coutracL by the 
surety as beiujif a p:uaranty of a limited portion of the debt, in 
which case tlie surety who pays that portion lias, in respect of 
it, all the rights of the creditor, including the right to a divi- 
dend (/). A difliereut case, however, arises where the surety 
undertakes to be liable for the whole of the debt, subject to a 
limitation that he is not to be called upon to pay more than a 
specified amount. In su(*h a case the creditor is entitled to 
redeem the whole debt by any dividends he can olitain, and then 
to call upon the surety to pay the balance, to an amount not 
exceeding the sum for which he has become I onnd. This wjis 
Jaid down in the case of EUis v. L'nimanurJ {(/), whcjv- all the 
preceding decisions were examined. In that case one Ethcivdge 
ovved the ])laintift‘ a debt of 7,000/., and several persons, of 
whom the defendant was one, made themselves jointly and 
s< verally liable to the ]>laintii!‘ for the ])ayinent of the said 
debt, with a limitation as regards Ihe defendant tliat he was 
not to be liable (wbether by reason of a joint or of a several 
action or demand) for a sum or sums exceeding alt()g(‘tlier in 
debt or damages 1 ,3O0/. {Similar provisoes limited the liabilities 
of other sureties to sums of 700/. and 4oo/. respectively, all 
these sums iiiakii g up exactly 7,000,. Etlieredge i)aid 1,000/., 
and then became bankrupt. Under bis baukruptey the plain- 
tiffs received f**. *2(1. in tlie ])ound, amounting to 2,73!)/.. and 
one of the sureties paid 405/. and interest. There remained 
due 3,000/. The jilaintiff claimed from the defendant I,3oo/. 
towards the balan(*c. The defendant maintained a right to 
deduct from his l,il00/. the 405/. ])aid by the surety, and also 
a dividend of O.s. 2d. on the 1,300/. The Court of Ajipeal, afiirni- 
ing the decision of the original Court, held that he w'as liable 
forthew’hole 1,300/., but that if this payment exceeded his due 
proportion of the amount left unpaid out of the 7,000/., Ire 
would have a right to contribution to that extent from the other 
sureties, on the ground that they were all liable for the same 
debt. On the other hand each surety might have limited his 
guaranty to 1,300/., 700/., 400/., &c., parcel of the 7,000/. In 
such a case the creditor would be bound to" apply all payments 


(/) See /?i'r I/ord Ilathciicy, Hohmn v. l)<m. J%. U. (> Oli. at n. 71)4. 
(jj) 1 Ex. I). U1 ; 4(i L. J. Ex. 25. 
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by the principal debtor rateably in discharge of the several 
portions of the debt guaranteed by each surety, and there could 
be no contributions between the sureties, because tlicy were not 
liable for the same debt. Blackburn, J., after examining all 
• the cases on the subject, said: “Iii^ every dne of them the 
limited suretyshi}) was to secure a floating balance. And I 
thinlv these decisions establish that in such a case the surety- 
ship IS, jfr'nuff fach at least, to be construed as a security for a 
part only of the debt. And 1 agree with what is intimated by 
Lord Hatherley in Hobson v. /kfss (4), that if a creditor, taking 
a limited security for a floating balance, means it to be a 
security for the whole of the debt, and not merely for a part, 
he should take care that this is clearly expressed, for thoy;r/wd 
farte construction is the other way. But there is no case that 
1 am aware of which lays down that where the suretyship limit(‘d 
in amount is for a debt already ascertained wimjh exceeds that 
limit, it is puma facie to be considered as a security for part of 
the debt only ; and 1 have faded to sec any principle on which 
such a prima fade construction ought to be adopted. I think 
in such a case it is a (iuestion of construction on which the 
Court is to say whetluT the intcnti(»n was to guarantee the 
W’holc debt with a limitation on the liability of the surety, or 
to guarantee a part of the debt only ” (/ }. 

Upon a diflereiit principle from that whioli i^ stated in these 
cases, a surety is entitled in equity to plead by way of set-otf a 
debt due from the creditor to the principal debtor, arising out 
of the same transaction out of which the liability of the suiety 
arose. In such a case AVilles, J., said, “A surety has a right, 
as against the creditor, when he has paid the debt, to have for 
reimbursement the benefit of all securities which tin* creditor 
holds against the principal. This alone would not-lielp the 
defendant here, because he has not, nor has the principal, 
actually paid the creditor, and in our law set-olf is not regarded 
as an extinction of the debt between the parties. The surety, 
however, has another right, viz., that as soon as his obligation 
to pay has become absolute, he has a right in equity to be 
exonerated by his principal. Thus w^‘ have a creditor wlio is 
equally liable to' the principal as the principal to him, and a 


(^) L. R. () (Ui, at p, 7iH. 
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(0 1 Ex. U. at p. 16S. 
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surety who is entitled in equity to call upon the principal to 
exonerate him. In this state of things we are bound to 
conclude that the surety has a defence in equity against the 
creditor ” (7r). 

Some distinction must be observed as to the time at which , 
a loss occurs, so as to entitle a plaintiff* to sue and* obtain 
substantial damages. Where the defendant’s promise is an 
absolute one to do a jiarticular thing, as to discharge or acquit 
the plaintiff from such a bond, an action may be brought the 
moment he has failed to perform his contract, and a plea of 
mm damnijkaim would be bad(/). Therefore where a party 
entered into a covenant to pay off incumbrances on an estate 
by a particular day (w), or to take up a note («), it was held 
that an action might be brought, and damages to tlic extent of 
the incumbrances and note respectively might be obtained, 
though no actual injury had been sustained {p). 

Where the covenant is to indemnify or save harmless, no 
action can be brought till some loss has arisen ; so it is also 


ill) BrehcrvaMC v. Lewis^ L. R. 7 G. T. 372, at p. 377 ; *^1 L 3. C. P. 
161. 

(Z) 1 Wnis. Saund. 117, <7, n. 1 ; 1 Wms. Notos lo Sauiid 13t 
(w) LHhyndge v. Mytton^ 2 R &; Ad 772 • JicJjidd \ Jfatyht, 27 
Connecticut, 31. 

(7^) LooKpmorc v. Jladford, 9 M. & W. (>57 

((i) iSo where the defendant's jiromisc was to b(‘ aiiswciablo for all the 
costs, damages, and eipenses, which the plaintiff might sustain by reason 
of his trying an action ngainst a third person coninienci^d at the «lc‘fen- 
dant’s request, it was held that costs for wliicli tlio jilaintiff was liable to 
his attorney might be recovered, althougii urqiaid, the Coint ti eating the 
liromise as an engagement to find the money, and not merely to indem- 
nify — not merely to repay, but to take care that the plaintiff should not 
be called on to pay : Spurk v. Ileslop, 1 E. & E. .503 , 28 E. J Q. R. 197 ; 
distinguished on this ground from Collinge v. HeywootK pod, p. 335. 

In a recent case the plaintiff, devisee of an esiate, conveyed it to the 
defendant, subject to payment of a legacy of 200/ to A R , on attaining 
twenty -one, or to his personal representative, on his death under age, the * 
<lcfendant covenanting to pay the legacy accordingly, and to indemnify 
the plaintiff against all liability consequent on non-payment. A. R. 
died under age, and his administrator filed a bill against the plaintiff to 
enforce payment, but the plaintiff being advised that on the true con- 
struction of the will, the legacy, on the death of A. R., ceased to be a 
charge on the estate, resisted the claim, and the bill was dismissed. The 
plaintiff then claimed the 200Z. from the defendant, and sued him for 
breach of covenant, and was held entitled to recover the whole 200Z. : 
Hodgson v. Wood^ 2 H. & C. 649 ; 33 L. J. Ex. 76. A case of substantial 
damages recovered for breach of a covenant to do all things necessary to 
corroborate a deed of appointment, or at the expiration of six months to 
pay the full value of the interest intended to be invested in the covenantee 
by the deed of appointment, without any proof of actual damage, will be 
found in Crommdin v. DonegaUj 3 C. L. 434. 
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where the covenant is to acquit from damage by reason of a 
bond or some particular thing ; and in either case the proper 
plea is non damnificaius {p). The question then will be, what 
was the loss against which the plaintiff was to be secured ? 

When the plaintiff at the request of the defeildant prosecuted What 
an action of replevin, on receiving an undertaking to indem- 
nify him from the said distress, actions, costs, damages, and 
expenses, which are now, or may be hereafter, commenced or 
otherwise incurred by reason of the claim of the distraining 
party, he incurred costs in the replevin suit, and his oivn 
attorney delivered him a bill on account of them ; it was held 
that he was not damnified till he had paid the bill, though it 
would have been otherwise, if the agreement had been, in terms, 
to indemnify when the bill should be delivered {q). Here it is 
plain that the mere delivery of a bill by a man’s own attorney, 
which he might not be bound to pay at all, or not to its full 
extent, was no injury to the plaintiff. 

J^nd where the contract was to indemnify and save harmless 
the plaintiffs against all sums of money, costs, and expenses, 
which they should pay and incur by reason of becoming bail 
for the defendant, it w’as held that the bond w^ould not be 
forfeited by the mere commencement of an action against the 
plaintiffs upon their bail-bond ; but that if the defendant, after 
notice, did not immediately take uj)on hiirvsolf the defence of 
the suit, but let them })ay tlie expense of it as it went on, this 
was a damnification, and that the right of action arose when 
any such payment was made (r). 

It has been laid down in some old cases that liability to a liiability to 
suit is a sufficient damnification, even before any suit has been 
commenced ; as, for instance, where the defendant suffered a 
prisoner to escape, after promising to save plaintiff liarmless 
against all escapes (s) ; and Lord Coke says, that terror of 
suit so as to be a hindrance to business, is a sufficient damni- 
fication (C, probably referring to the chance of an arrest on 
mesne process. This, however, is clearly not law noyr, since 

• (/») 1 Wms. Saund* 117, n. 1 ; 1 Wins. Notes to Sauncl. 134, n. 1. 

, {(l) CoUhtge v. Ileywood, 9 A. & E. 033, overruling Bullock v. Lloyd ^ 

2 C. & ?. li9, and affirmed 3 Ex. 738 : compare Spark v. lledop, a 'ntc^ 
p. 834, note- Q)). 

(r) Sparkes v. Martindale, 8 East, 693. 

(«) Barkly v. Kempstow^ Cro. Eliz. 123. 

(Q 5 Rep. 24. 
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it has been decided that tlie actual existence of a suit which is 
still pending is no damnification ; none as to the subject-matter 
of tlie action, because tlie defendant may ultimately succeed ; 
nor as to costs already incurred but not paid, because they are 
incident to the? substantive claim {ti). 

But judgment actually recovered against a })arty is always 
a damnification to the full amount for which it is given, even 
though payment has not been made under it. Tlie defendant 
had agreed to save harmless his co-trustee, the plaintiff, from 
any claim which might arise out of the plaintiff’s permitting 
him to use a legacy of I(),(M)0/., instead of investing it in the 
way they were bound to do. A bill was filed against them by 
tl'e cestui que trust, the result of which was that plaintiff was 
ordered to invest the 10,000/. An action uas brought on the 
indemnity, before the money had been invested : — Held that 
the amount of damages was the amount to which the making 
of the claim subjected the ])]aiutiff, which was the sum to be 
invested, and the actual loss which had been subsequently 
added to that sum, in consequence of the claim having been 
enforced by lawCr). The Court seemed to distinguish this 
case from those cited above, on the ground that in them the 
contract was to indemnify against a ))ayment, whereas here it 
was to indemnify against a claim. In a later case, however, 
the same decision was given, wdiere the indemnify did not 
contain the w’ord claim. The plaintiff, wdio was a lessee under 
covenants, assigned to tlie defendant, taking an indemnity 
against all “costs, damages, and expenses which lie might 
incur” from breach of those covenants by the assignee. The 
assignee did commit breaches, for which plaintiff was sued by 
his lessor, and judgment recovered against him by default, and 
it was held that he might recover tlie amount of the damages 
and the costs of the judgment by default, in an action on the 
indemnity, though he had not paid tliein himself (^). The 
true distinction then would appear to be, lietwceii cases where 
the liability is finally fixed on the plaintiff, in such a way that 
it may be enforced at once, and cases in which there is only a 
liability to be liable. 

(?/) Taylor v. Yovng^ 8 Taunt. 31.5 ; 3 H. A: A. 521. 

(a;) WarwicU v. Ihchardson^ 10 M. & W. 284. • 

(y) Smith V. Jloicell^ 6 Ex. 730. Sec also Harrap v. ArmitagCj 12 
Price, 441. 
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The 4ame rule was laid down in another case, where, allliouftli Oi/rr v. 
judgment had* been obtained against the plaintiff, lie had not 
paid, and might never be called on to pay its amount. The 
declaration set out an indenture, by which, aftcy recital that 
defendant had agreed to pay all debts of J. W., defendant 
covenanted' to protect and indemnify J. W., his heirs, &c., 
from th(' payment of the said debts, and from all actions, claims, 
and demands for any of them. The defendant omitted to pay 
an annuity, which became forfeited after the death of J. W., 
and judgment was had against the plaintiff, administratrix, for 
20/. assets in hand, and residue qnando aedderint. The Court 
held that the plaintiff was entitled to recover the whole amount 
of the judgment, since, at all events, the deed amounted to an 
express covenant to pay the debts, within tlie decision of 
Ldhhridgp v. Mgtton {jtniv, p. ;534). Patteson, J., however, 
said that a sufficient breach of the covenant tv prote(;t was 
alleged, when the plaintiff stated that the defendant did not 
protect the covenantees, and by reason thereof an action was 
brought, and judgment recovered against the administratrix, 
to the extent of all the assets she had. That u])on this ground 
the plaintiff was entitled to t)ie whole sum (‘laimed ; the only 
argument to the contrary being, that if she recovered it she 
might not make a proper use of it. Parke, d., inclined to 
the same opinion; Littledale, J., dubitantet:) It may bo 
observed that in this^ (*.ase Patteson, d., took a distinction 
between a covenant to indemnify, and one to ])rotect ; but the 
two previous decisions give the former word all the efficacy 
which he ascribed to the latter. 

There is a distinction as to the species of damage to wduch A prom ral m- 
a contract of indemnity extends. When the agreement is a 
general one to indemnity against all ]M‘rsons, tins is but a lawful aett. of 
covenant to indemnify against la^^ful title ; and the leasoii is ^ 
because, as regards such actions as may arise from a rightful 
claim, a man may well be supposed to covenant against the 
world (a). Therefore, if the obligee be sued unjustly, either* 
because he is sued before the money is due, or otherwise ; or 
if the bond in Avhich he is hound be against law and void, and 

(z) Carr v. Uoherts^ 5 If. & Ad. 78 ; followed, AMown v. Jmiumclts, 

5 Ex. D. 280. 

(«) Per Lord Ellenborough, Kaah v. PaJmer^ 5 M. & S. ,*174 

M.D. Z 
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he suffer himself to he unjustly vexed thereupon, it seenis there 
is no breach of the condition of the bond to save harmless (ft). 
So a covenant by assignee of a lease to indemnify against rent 
due from the assignor to the lessor, is not broken by an illegal 
distress made by the .latter (c). And on the same principle, 
where the plaintiff consented to become member of a'provisional 
committee, on receiving an indemnity ‘‘against all personal 
responsibility, and all costs, charges, and expenses which had 
been, or might be incurred in and about the formation of the 
company, their meetings, advertisements, surveys, and other 
expenses of carrying out the company, applying for an Act of 
l^ai'liament, or anything relating thereto ; ” and he was sued 
unsuccessfully by the advertising agent ; it was held that the 
extra costs incurred by the plaintiff* in his defence could not be 
recovered against the present defendant in an action on the 
indemnity. The Court seemed to consider that costs of this 
nature did not come within the terms of the indemnity at all. 
Cresswell, J., said, “ He has not been made personally liable to 
any such thing. R. tried to impose such a liability upon him, 
but failed.” “ I am of opinion that the covenant to indem- 
nify in this case must be construed in the ordinary way — to 
indemnify the plaintiff against all lawful claims ” {d). 

On the other hand, where a ])eison covenants to save harm- 
less from all acts of a particular person, there he is bound to 
indemnify against the acts of that person, whether by title or 
not ; for then the covenantor is presumed to know the person 
against whose acts he is content to covenant, and may, there- 
fore, be reasonably expected to stipulate against any disturbance 
by him, whether by lawful title or otherwise (e). 

Where a lessee assigns his lease, it is optional with the 
lessor, or assignee of the reversion, either to sue the lessee oti 
his original covenants, or to sue the assignee of the term on the 
covenants as running with the land (/). In such a case it is 


Qi) Sbepp. Touch. H90. 

(r) 1 Roll, Abr. 433, pi. 10 : Perry v. Edwards^ 1 Stra. 400. 

Id) Lewis v. /Smithy 9 C. B. 610. 

(e) 2 Wins. Saund. 178, n. (<?) ; 2 ‘Wins. Notes to Saund. 626, n. (^n) : 
Nash V. Palmer^ ante, p. 337 ; aud so where the indemnity is against actions 
brought in respect of any particular matter, as, for example, a distress 
for rent, the covenantor may be liable though* tiic action be groundless : 
Ihhett V. De La Salle, ante, p. 105. 

( f ) 1 Sm. L. C. p. 63, and notes, p. 72, 9th ed. ; p. 68, 10th ed. 
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usual with the assiji^nee of the term to covenant with the 
assignor to perform all the covenants in the original lease, — 
and to indemnify him against all suits brought by the lessor 
or his assignee in consequence of their non-performance. 
Where, however, the lessee has assigned the term by deed- 
poll, subject to the payment of the rent and performance of 
the covenants in the original lease (^), or even by indenture 
in the same words and witliout express covenants (A), the 
assigni’e cannot be sued by tlie assignor in covenant (/). But 
he may be sued in case or in assumpsit (Jr), The reason is, 
that as the lessee is liable in tlie nature of a surety as between 
himself and the assignee for the ])erformance of the covenants 
during the continuance of the interest of the assignee, a duty is 
imposed upon the latter at common law to perform the cove- 
nants during that tiine(/). Jt may be observed that the 
language of Baron J'arke just quoted, the arguments of 
Holroyd, J. (m), and tlie express o] union f)f Lord Denman (7i)j 
go to show that this action would be equally maintainable 
whether the words “ subjeett to the performance of the cove- 
nants, Ac.,” \yere used or not. And it has now been formally 
decided by the Court of Exchequer, adopting the opinion of 
Lord Denman, that there is an implied promise on the part 
of each successive assignee of a lease to indemnify the original 
lessee against breaches of c,ovcnant committed»by each assignee 
during the continuauee of liis own term ; and such promise 
will be implied though each assignee expressly luivcnants to 
indemnify his immediate assignee against all subsequent 
breaches (o). 

Damages in such a case w^onld be measured by the loss 
which the plaintiff had sustained. Where tlicrc is an express 
indemnity against breach of covenains, he may recover the 
costs of an action brought against him by his lessor, the 
proper course, if he has no defence, being to let judgment go 

O 7 ) Bvrnptt V. hiiHi'h, 5 Jt. & C. 589. 

(/j) Woh'cruhje v. Sfrward, 1 C. A M. 544. 

(0 5 B. & C. (i()2— (>09 ; 1 C. A M. 044. 

CA) Ihtd. Marzriti v, I B. A Ad. 42J. 

CO Per Parke, B., 7 M, A \V r>ao. 

(m) 5 B. A C. 606. 

(») 1 C. & M. 660. 

(«) Movie V, Garrett^ I#. R. 5 Ex. 132 ; 39 It. J. Ex. 09 ; aflirmed L. R. 
7 Ex. 101 ; 41 L. J. Ex, 62. This does not extend to under-lessees : 
Ponmrv. Tottenham, Society, [1899] 1 Q B 161 : 68 J.. J. il It. 144. 
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by default, and have the damages i^roved on the writ of 
inquiry (p). The same rule would seem to hold good where 
the action is brought upon the implied indemnity raised by 
the law (q). 

The landlord cannot, hoAvever, sue the under-lessee for any 
breach of covenants contained in the original lease to his own 
tenant (;r). Therefore, the original lessee cannot be regarded 
as a surety for the performance by the under-lessee of cove- 
nants by which he is not bound. Consequently, if the latter 
enters into covenants precisely similar to those contained in 
the original lease, these merely constitute an absolute promise 
to do what he engages, and not a contract of indemnity against 
any loss the lessee may suffer from their breacli. And it makes 
no difference that there is no right of entry reserved by which 
the lessee may ascertain whether the covenants liave been 
executed or not. Hence, if ne is sued by his lessor for l)reach 
of covenant, he can only, in action against the under-lessee, 
recover in respect of /na breach of covenant, and cannot obtain 
the costs of defending the former action {a). 

The sureties on a replevin bond are together only liable to 
the value of the goods seized, if les'^ than the rent m arrear, or 
the amount of rent, if iJiey are worth more, together with the 
costs of the replevin suit (not exceeding in all the amount of 
the penalty), and the costs of the action against them (/). On 
payment of this sum, and the cost of the appli(‘ation, the Court 
will stay proceedings on the bond (n). Tliey are not liable for 
rent subsequently fallen due (.r). - 
Where the sureties for a slierift’^s bailiff covenanted to 
indemnify the sheriff againsl. the costs of defending any 
action, and of proseemting or oj)posing any motion in or 
application to the Court concerning any matter wherein the^* 
bailiff should act, or assume to act, as bailiff to the said 


(p) Smith V. Jfutvell, S Kx. 7U(). 

( 7 ) Held however, in Ireland, but without discussion ; llophim 

V. Miirmy, 12 Ir. L. R. :r>y. 

(r) Jfulford v. Hatch, Doug. 182. 

(m) Penley v. Watti^, 7 M. A W. 601 : Walher v. Hatton, 10 M. A W. 
249 : Lofffiti v. Hull, 4 C. R. overmlmg Neale v. Wyllie^ 3 B. k C. 
r>3H ; and sec ante, p. lOH. 

(t) Hefford V. Alger, I Taunt. 218 : Hnnf v. Pmnd, 2 Dowl. 558. 

(w) Mierx V. Loeliioood, 9 Dowl, 975. 

(^) Ward V, Henley, I Y. & .). 285, 
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sheriff, it was held that this covenant extended to actions 
brought against the sheriff for acts done properly by the bailiff 
in the discharge of his duty {y ) ; and that he might recove]- 
the costs of an action for a false return, which he had defended 
as well as he could, though it had failed on account of the non- 
production of evidence which was in his power to bring forward. 

Also, that under the terms of the above covenant, tlie costs of 
an application to postpone the trial against him until another 
trial im Giving the matter in dispute had come on, might be 
» recovered ( 2 ). 

A })ai-ty sued on a cause of action, against which he is Right to 
indemnified, is not bound to icsist if he has no defence. He 
may make the best compromise he can, and then recover the 
loss Avhich he has incurred. Trustees lent trust money to the 
defendant, and took an indemnity from him in case it should 
turn out. the loan was not justified. A bill was filed against 
them to invest the money they had lent. They called on the 
defendant to come in and resist the suit. On his refusal they 
consented to a decision of the Court being at once taken as to 
the propriety of their conduct in lending the money, without 
carrying on the suit in the regular form. The decision was 
against them, and they bronglit their actum upon the indem- 
nity. It ^^as held that the plaintiffs’ claim iiiion the indemnity 
was niiafiected by the summary method th«y had pursued, 
since it did not apjxjar tliat tlic decision could be in any degree 
affected by the stage of the cause in \^hich it was jironounced ; 
or that the })laintiffs, by incurring the c.xixmse of ])rosecuting 
the suit to the hearing, could have made anv defence ; or have 
diminished the damage conseejuent upon an adverse decision ; 
or that the decree pronounced was 1 (*sn binding ujion the 
plaintiffs, or more prejudicial to the defendant, than it would 
have been if made at the ordinary period of the suit {a), Jii 
» such a case the onus of showing that the ctimpromise was a 
disadvantageous one lies upon the defendant, and it is not 
necessary to give the surety notice of the first action. But if 
notice is given to him, and he refuse to defend the action, in 
consequence of Avhich the person indemnified is obliged.to yield 


(//) Fai*ebiutthe)\\, Wonley^ 1 C. A: J. ^>41). 

Cr) /W., 5 C. A: IM02. • 

(</) Jjnrd Xnrhoi'inufh v S('hnhlvi\ 7 G 1> 342. 3*,)^. 
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j* 

to the demand, that is equivalent to a judgment, and estops the 
surety from saying that the defendant in the first action was 
not bound to pay the debt {h). 

2. Actions by the surety against the principal debtor. 

Damages in these actions are governed by exactly the same 
rules as those which ive have been considering, since the prin- 
cipal debtor is under an implied obligation to indemnify his 
surety. The same distinctions also hold good as to the time 
at which the action may be brought. This may differ, accord- 
ing as the indemnity is an express or only an implied one. . 
Wliere a surety takes a bond from his principal for the amount 
of the debt which he has guaranteed, he may sue ujion it on 
ihe day assigned in the bond, even though he has made no 
payment as surety, and the time at which he could be called 
iipon as surety has not arrived (r). And in such a case he must 
sue upon the bond, and cannot sue m assumpsit for money paid 
after he has oeen forced to pay (d). But if the bond were 
merely a bond of indemnity, he must jirove actual damage (r). 

In the case, however, of a mere surety who has taken no 
security from his ])rincipal, no de])t arises from the principal 
till a payment has been made by the surety (/) ; even though 
the surety has been called on for payment (//). But in equity, 
as soon as he is under actual liability, he may demand to lie 
exonerated (h), * 

At law, the moment he has paid any part of the debt, he 
may sue his principal, and as often as he makes a payment his 
right to sue accrues (/). But where a party wlio is surety 
for another can only ]>rotcct himself from action at suit of a 
third party by paying money at a particular day he may do so, 
and before demand, and tlien sue his principal for the amount 
to be paid (/r). 

(h) hvjfirld V. a J?. 1174 : JonoH v. 7 M. A W. 493 ; 

Smith V. (\imptoM, 3 B. A Ad. 407 : Fnrvhrother y. 5 C. Ac P. 102. * 

As to the costs of the tirst tictioii, see aefe, p. 10r». 

(c) Ton Maud V. Martnuiant, 2 T. Pt. 100. 

(</) Jkid. 

(p) Penny v. Foy. 8 B. A: (1. 13. 

(/) Taylor v. Milln, Cowp. 7)25. , 

07) Paul V. 1 T. R. 599. 

(It) Nkhet V. Smith, 2 Bro. C. C. 679 : Lee v. IM, Mos. 318 : Cock v, 
Jiarie, 6 Ves. 283. 

(0 Darks y.jllumphrvys, G M. &; W. 168. * 

(It) DnmghtoyCs Case, 5 Rep. 24. 
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The form of action l>y siiiety against principal is assumpsit What 
for money paid to his use. An important question then pay^mentby 
arises, wliat -may be considered as money for this purpose ? the smety. 
Where the plaintiff’ was security for the defendant who became 
insolvent, upon which the plaintiff’ being: called on for the 
money gave his note of hand payable with interest, Lord Giving a note 
Kenyon lield that the creditors having consented to take the 
note from the plaintiff, it was as ])ayment to them of the 
money due by the defendant ; it was payment of money to his 
use, and the action was maintainable. And the Court, on 
motion for a new trial, agreed with this decision (/). The 
American Courts hold the same rule in all cases in which the 
note has been given and accepted by the creditor as full pay- 
ment and in complete satisfaction (?/?). In England, however, 
the point seems by no means settled. It lias been twice 
decided that giving a bond does not enable a party to maintain Bond, 
an action for money paid, even when it has lioi u acce])ted as 
payment and satisfaction of the old debt (// ). fii the first case 
]jord Ellenborough said, “ Tliere is no jirctciice for considering 
the giving this iicw’ security as so much money paid for the 
defendant’s use. Sujiposiiig even the case of a note or bill of 
exchange, as the current representative of money, to have been 
rightly decided, still this security, consisting of a bond and 
warrant of’ attorney, is not the same as that, and is nothing 
like money.” In the latter case, Bayley* J., said, “The 
plaintiff in this case lias jiaid no money. It is said, indeed, 
that lie has given wdiat is equivalent to it, and that it ought to 
be considered for this ])urpoi-e as money, and so it was held 
in Barclay v. Gooch, But in Taylor v. lligyinH, the Court, 
having the former case belbro them, held that the action for 
money paid could not be mauitaiiied. There arc, therefore, at 
all events conflicting authorities on this point, the last ol 
which is in favour of the defendant ; then, as the authorities 
differ, it becomes necessary to look at the reason of the thing. 

No money has yet come out of the plaintiff’s pocket, and non 
constat that any ever will ; for if he recovers from the defen- 
dant in the present action, ho may never pay it over to B.” 


(V) Jiareluy v. (looch^ 2 E^p. .'iTI. 

(w) Sedg. Dhui. 328 359, 4Ui tnl ; vol. 2, p. 22, 7th ; s. 796, 8th ed. 
(n) Taylor v. //tgyin«^ 3 East, 169 * ifaxwrll v. JamcKOfty 2 B. & A. 51. 
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On the other hand, Barclay v. Gooch was cited with approba- 
tion by tlie Court of Exchequer in a later ease (o), where they 
seemed disposed to relax from the severity of former decisions; 
and it has since been discussed and nplield by the Court of 
Exchequer in Ireland {p). 

Where a party, liable for another, pays money to save his 
goods from being taken in execution, this will of course support 
an action for money paid to the use of the other party ({7). 
But where tlie goods were actually taken and sold under a 
distress for rent, it was held that this action would not lie, 
because upon the sale the money vest(‘d in the landlord as an 
instantaneous executed satisfaction of the rent, and never was 
the money of the tenant at all (r). However in Hodyers v. 
Jlaw(s), where tlie goods of a surety had been taken in 
ixecution for the debt of the principal, the Court of Exchequer, 
without deciding the point, seemed strongly of opinion that 
the amount for which they sold might be set off as money 
paid, l^hey pointed out that a w’Ht oi' Ji./tf. directs tlie sherilf* 
to make so inueJi money ” of the defendant’s goods, and said, 
‘‘We cannot see upon what pnneiple a man may not set off 
money paid by the produce of his goods, as wx*ll as niouey paid 
indirectly (/) w’ltliout any sale of his goods.” 1’liey ex[>ressed 
a twofold doubt, as to the apiilieation of Jloo/c Pyikc to the 
case under discussion, and us to the principle of that decision, 
and postponed the case that the defendant might put the 
question upon tlie record, witli a view to a writ of error, which, 
however, was not done. No final decision w'as given. 

It has also been held that a transfer of stock dues not 
support a count for money ])aid (w). 

In America the Courts hold that the giving of a mortgage 
is not payment, nor even taking possession of tlie estate for 
tlie])urpose of foreclosure, since the land is still only a security 
for the money {jr ) ; but where the equity of redemption has 

(jf) Itodfjars v. Mau.\ 15 M. &; W. 444, 4411. 

(jy) APKcima v. Jlarw'tt^ 13 Ir. L. K. 206. 

(jl) Exall V. Partridge, 8 T. 11. 308: Edmunds y. Wallingford, It 
Q. n. 1). 811 ; rA L J. Q. n. 305. 

(/•) Moorr V. Pf/r/io, 11 Knst, .52; and s<*e Va/rs v. Eastwood, 6 Ex. 
80.5. 

(^S) (Jhi 

(f) Str: qy. directly ? 

(ji) Aightingalo v. Jk iixmv^ 5 Burr. 2.580 ; ♦/(///(vv v JSrinhg, 1 East, 1, 

(rf*) West V (Itamherlant^ 8 I’lck. 336. 
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been released, and the conveyance of the land was received in 
discharge of the debt due from the plaintiff, they hold that it 
should be cx)nsidercd the same thing as if the plaintiff* had 
actually paid the money. The creditor received it as money, 
or as an equivalent for money. To the principal debtor it was 
immaterial whether the j)ayracnt was made in one way or the 
other (/y). It has been decided in several states, that in such 
a case the plaintiff* must prove that the thing received, whether 
a chattel or land, was of the full value of the debt, or agreed 
to be received as such (2). 

In an action on a covenant of indemnity by a surety, who 
has been comj)elled to i)ay money for his principal, the 
jury may give interest as damages. The damages ought to 
indemnify, and the surety lias been damnified by losing the 
interest of the money he has paid. Such a case .differs from 
that of direct contracts to jiay a sum oi* money, upon which 
no interest is given at common law, because then* the intention 
of the parties is presumed to be expressed in the terms of the 
contract. And the rate of interest which the principal liimself 
had allowed, in stating an account with the surety, was held to 
be the proper basis of calculation {a). 

In an action by bail against their principal the former maj 
recover all expenses incurred in rendering u]> the latter. In 
a case of this sort Lord Elleuborough said, The relation of 
principal and hail is tliih, — the ]>riiicipal engages to indemnify 
the bail from all expenses fairly arising from his situation as 
bail. I think the iiidemniiy goes against all charges which 
are necessary to secure thc'inselvcs. The bail liave a right to 
surrender the principal in their own discharge, and for their 
own security. If, therefore, the principal absct)nd, so that he 
cannot be had, the bail may take every pro})er and necessary 
step to secure him.’’ Where however the bail employed an 
agent to find the principal, and then refused to pay him, and 
was sued, it was held that he could not recover against his 
principal the costs incurred m defending the action {b). But 


(y) V. 7 Cow. (5(»2. 

(z) Jiomwy V. iSVrZy, 2 Wend. 481 : Ihwe v. Muchiif, Tick. 44. 
(a^ l^etre v. Daticombe^ 20 L. J. Q. B. 242 , 2 L. M. &: T. 107 ; and 

Ilitchwnn v. tStrwftrt. p. H47. 

(/y) Fnher v. luiUotrs^ h Ksp. 171. . 
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no damages can be recovered by bail in respect of his trouble 
or loss of time in taking a journey to become bail ; because 
he does this, nob as a person employed by the defendant, but as 
a friend through motives of kindness (c). Where a defendant, 
removing an indictment by certiorari, gives bail for his appear- 
ance and for the payment of the costs, a contract on his part 
Avill be implied to indemnify the bail against the prosecutor’s 
costs. An express or implied contract to indemnify the bail 
against the consequences of the defendant’s not appearing 
would probably be contrary to public policy, inasmuch as it 
would be giving the public the security of only one person 
instead of t^vo {d), 

3. Action by surety against co-surety. 

This action does not arise till it appears tliat one surety has 
paid more than his proportion of what the sureties can ever be 
called upon to pay, and then it only lies for the surjdus. Thus 
if the surety has paid less than his aliquot portion of the debt, 
and the principal lias then paid the residue, the right of action 
against the co-surety will not run from the payment by the 
surety, but from the payment by the principal, for until the 
latter date it does not appear that the surety has paid more 
than his share (/?). 

If the surety has obtained from the principal debtor a 
counter-security for the liability which he has undertaken, 
he is bound to Bring into hotch-p{)t, for the benefit of his 
co-sureties, anything which he may have received from that 
source, even though he only consented to be a surety upon the 
terms of having the security, and akhough his co-surcties were 
ignorant of his being so protected, at the time they entered into 
their own contract of suretyship (/). 

The proportion which each surety was bound to pay as his 
own share difl’ered at law and in equity. At law it was calcu- 
lated in reference to the original number of sureties, thougli 
some of them had become insolvent (f), or had died since the 


((}') E^ason v. Wirdnam^ 1 C. & I*. 434. 

(flf) Jow)f V. Orchard, JG C. B. G14 ; 24 L. J. (X T. 229. 

(e') DavicH v. IfvmphretfM, (» M. k W, 153, 169 : re Snou'don, 17 Ch. D. 
44 ; 50 L. J. Ch. 540. 

(/) Steel V. Eixon, 17 Ch. D. S25 ; 50 L. J. Ch. 591 : re ArceSeekne, 
24 Ch. D. 709. 

(y) Cowell V. Edwards, 2 B. & P. 268. 
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makmg of the contract {h). But in the latter case the Court 
of Queen's Bench were strongly of opinion that the personal 
representatives of the deceased surety would be liable for a 
share. In equity, however, it was calculated according to the 
number who were still solvent (/). , 

This variance between the rules of common law and equity 
oughi now, under section 2.*) of the Judicature Act, 1873, to 
cease and the rule of equity to prevail. 

In equity, also, the surety was held entitled as against his 
co-suieties to interest on what he had ]:)aid beyond his 
share (k). 

Where the plaintiff and defendant had evecuted, as sureties, 
a warrant of attorney, given as a security for the debt of their 
principal, and on default by him, judgment was entered up on 
the warrant of attorney, and execution issued for the amount 
due, which the plaintiff paid with costs, it was held that he 
might recover the moiety of the costs of the execution (/). But 
he cannot recover costs improperly incurred in defending an 
action brought by the original creditor, and money paid by the 
principal debtor cannot be applied in payment of such costs, 
but must be taken in reduction of the debt itself (m)* 

The right to sue a co-surety for contribution exists equally 
whether they are bound in one instrument or several, and 
whether they knew of each other’s engagements or not; for 
the payment by one is equally a benefit to the others (?i). 
Tlierc is one important difference, however, viz., that sureties 
bound by the same instrument' must all contribute equally, 
whereas, if bound by different instruments, the sums in each 
ascertain the ])ro])ortions of the principal debt they are to 
pay {a). But one surety who has induced another to enter into 
an engagement of suretyship, has no claim against him lor con- 
tribution (p). And so, if by arrangement between themselves, 
one of the joint contractors, though liable to the creditor, was 
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(A) Batard v. Ilawe^, 2 E. & B. 287. 

(0 Peter v. Mich, 1 Cha. Rep. 19. 

(A) Hitchman v. Stvtoart, 3 Drew. 271 ; 21 Ij. J. Oli. 690. 

(0 Kemp V. Finden* 12 M. & W. 421. 

(w) Kmght v. Ihighcn, 3 C. & P. 467. 

(«) Beering v. WinelieUea, 2 B. & P. 270 : Craythornc v. Swinhvrne, 
14 Ves. 160. 

(p) 2 B. & P. 273. • 

00 Ti(rner v, Bariei, 2 Esp. 478. • 
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not to be ultimately liable to pay any portion of the debt, no 
action could be maintained against him (q). 

Where there are several under-leasees, at distinct rents, of 
separate portions of premises held under one original lease, at 
an entire rent, and one pays the whole rent under a threat of 
distress, he cannot have an action for contribution against the 
other lessees. His only remedy is in equity (r). But it is 
different where several have bound themselves for the rent of 
an entire set of premises. Therefore where the plaintiff and 
defendant, who were members of a committee, hired premises 
from D. for the use of their company, and the plaintiff was 
sued for the rent, he was allowed to recover contribution from 
the defendant, though the latter had ceased to be a member of 
the committee before the rent had accrued (.s). 

II. Implied Indemnity. 

In most of the cases just treated of, the contract of indem- 
nity was express. But the obligation to indemnify arises, by 
implication at law, in many cases where there is no express 
contract, and whenever it arises it operates in the same 
manner, and to the same extent, as a special contract \\ould 
have done. For instance, whenever one man is com])elled to 
pay a debt for which another is legally responsible, the law 
will imply a promise by the latter to indemnify the former. A 
familiar illustration of this rule was the case of a tenant whose 
goods have been distrained for rent due by his landlord (/). So 
where two persons arc privy to the same contract, he who takes 
the whole benefit of the contract is bound to indemnify the 
other against the performance of its* obligations. For instance, 
the assignee of a lease is bound to indemnify the original lessee 


(jq) Prr Lord (.'ampbcll, Batard v. 2 E. &. E. 287 : Oraythornc 

V. Sw 'mhnnie^ 14 Vcs. 100. ' 

(/•) Hunter v. Jlunt^ 1 C. B. HOO. Nt>r is a landowner under auy 
obligation to indemnify the owner of a stack of wheat winch, being law- 
fully on the land, is ijoizcnl by the Ecclesiastical C’ommissioners under 
0 &; 7 W. IV, c. 71, for a tithe-rent charge on the land ; Gnffinh&efe v. 
Banhuz, 4 E. in B. 230 ; 24 L. J. Q. B. 20 ; ttfiinnod <> E. & B. 740 ; 23 
L. J. Q. B. 237, in Ex. Ch. 

(it) JUmltrr v. Pej}lou% 0 i\ B. 403. * • 

(0 Bxall V. Partridge^ 8 T. K. 300. The (lase of Bug land v J/arudcHy 
L. R. 1 (k P. 529 : 35 L. . 1 . (J. P. 259 ; is ovcn*ulo<l by Bdinundu v. 
Wallingford^ 14 Q. B. 1), 811 ; 64 L. J. Q. B. 305 : Johnuony, Shafts^ 
L. B. 4 Q. B. 700 ; 38 L. J. Q. B. 318, w as cloeided upon the special 
wording of the Bankniptcy Act, 1801. 
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against breaches oT covenant in the lease committed during his 
own holding (.?/) ; and so is a sub-lessec of the original lessee, 
who has undertaken tlie covenants contained in the original 
lease (^’). The purchaser of shares is bound to indemnify the 
vendor against calls made subsequent to the pifrchase {x), A 
mortgagor, wlio induces a first mortgagee to postpone his 
claim in order to enable him to obtain a fresh advance, is 
bound to indemnify the mortgagee if the estate, in con- 
sequen<*,e of the postponement, proves to be an insufficient 
security for the money originally lent (//). On the same 
principle, wherever a person has been induced to do any 
act, at the rccpiest of another, which he docs not at the time 
know to be an unlawful act (s), or to become the agent of 
another (^), or to accept the ofliee of trustee for another (?>), 
the person on whose beluilf he acts is bound to indemnify him 
against all consequences which accrue from tin* proper per- 
formance of the act \vhich he has done, or the due discharge 
of the ollicc which he has undertaken. 

This is the ground of those cases which we have already 
noticed (r), wliero a person who profl‘sses to act as agent for 
another, has been held liable for all the loss wiiich a third 
])arty has incurred, in consequence of acting on his supposed 

(//) Moulf L Iv 7 E\ 101 ; 41 .1, Ex. (>2. The sub- 

lessee of the ussiniK'c of a lease is not uiidei any habilit\ to iiuleinnif'v 
the original lessee }I,uutcr v. Tottenham, , Sonet tj, [ISODj 1 Q 11. 
101 ; GSL. ,I.Q \\ 114.. 

(e) //onihf/ V. t\d(inrU, S Q 11 D. , 51 L. J Q. V, SO. 

(./ ) Jioierimf v Shepherd, li, 11 0 Q I>. 300. 40 L ,J Q ]> 120; 
Kellovh V. J'JntIhnen, L. 11. 0 Q. U 211 ; 43 L. Q R. 00 
(//) AV parte Ford,^ 10 Q. U. 1). 305 , 55 L J. Q 4(M> 

(b niujdaJe V Loierlnfi, L. 11. 10 V P. 100 ; 41 L J. (\ P 107 : ('uld- 
ht^rh V. lioon, 7 Ir. Hop. L 32 

(</) Fn.rione v. TatjUaferro^ 10 Moo P. 175 Jtend v. Andernon^ 13 
Q. n. ]). 770 ; 53 L .I.Q* P. 532 , Setfinonr v. Ihtdqe, 14 Q R. J> 400'; 54 
T.. J. Q, n. 347 ; FAUn v. Pond.[m^] I Q. R. 420 , 07 h J. Q H. 315. A 
principal wlio employs a s1o(;lvbrok<>r is bound to indemnify him aj?ainst 
the result of such acts done iii the course of <*ariyim:; out the husiiiess 
entrusted to him, as he is required to do by the lulesol* the Stock Exchange, 
whether such rules are known to t he ]» incipal oi unknown to him, provided, 
m the latter ease, tlie rules are neither unreasonable nor such as violate a 
statute : Ferry v. Jiarnett^ 15 Q. R. I). 3S8 , .54 L. J. Q. R. 446 : Htn'iny 
V, 32 (Jh. D. 025^, 55 L. .], OIi. 725 See as to payments made Ry 

a betting agent, Gaming Act, 181)2 (55 ^ 50 Viet. c. 9). * 

(Ji) Jervig v. }Volfer 8 ta 7 ij L. R. 18 K*!- 18 ; 43 1^. J. t'h. 801). * See as to 
the right of an executor or reeeivcr in an atlministrat ion suit, to be 
indemnified out of the 'testate • Doime v. Oorton, [1891] A. 190; 60 
L. J. Ch. 745 : Broohe v. Broohe, [I894j 2 Oh. 600 ; 64 L. J. Oh. 21. 

(<?) Ante, p. 98. 
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authority. The representation of an agency amounts to a 
warranty of its existence, and carries with it an implied under- 
taking to indemnify any one who acts upon the assumption 
that such an authority exists, against all the loss which 
naturally arises from the absence of such authority. 

Thus in Randell v. Trimen {d), a stone merchant who had 
supplied stone for the building of a church by direction of the 
architect^ who professed to act on behalf of the church building 
committee, but had in fact no authority to do so, recovered 
from the architect not only the price of the stone, but also the 
costs of an unsuccessful action for the price which he had 
brought against a member of the committee. In this case the 
architect persisted to the end in his assertion of authority. 

ColUn V. *In Golhn v. Wright (e), which is the leading case upon the 

subject, a land agent believing that he had proper authority, 
assumed to let a farm to the plaintiff', upon terms which the 
owner of the farm had not in fact authorised. Tlie owner 
reftised to grant the lease. The plaintiff filed a bill for specific 
performance, and finding fiom the answer that the agent’s 
authority was denied, gave him notice of the suit and ground 
of defence, and that the suit would be proceeded with at his 
expense, unless he gave notice not to proceed, in which case, 
as in the event of the dismissal of the bill, he would be held 
responsible for the costs. The agent replied simply that the 
suit had been commenced without his privity or sanction, and 
that he should resist any attempt to saddle him with costs. 
The bill was dismissed. It was held that the plaintiff was 
entitled to recover from the agent’s executors, besides money 
which he had laid out on the farm, the expenses of the 
Chancery suit. The defendant was considered to have per- 
sisted in his assertion of authority, so that it became unneces- 
sary to consider whether he ought to have had notice befdfo 
the commencement of the suit. However this might be, 
the plaintiff was considered to have acted reasonably iji the 
matter. 

In a subsequent case the defendant, acting as broker for 

jGrame, — — * 

^ (d) 18 C. B. 786; 25 L. J. 0. P. 307. In this case the declaration 

charged fraud, but the defendant was considered liable for the misrepre- 
sentation, independently of fraud. 

(<?) 7 E. & B. 301 ; 26 L. J. Q. B. H7 ; affirmed « E. & B. 647 : 27 L. J. 
Q. B. 215. 
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both buyer and sellers, made a contract for the sale of wool to 
the plaintiff, on terms which the sellers afterwards repudiated, 
alleging, as was the fact, that they had not authorised them. 
The defendant persisted in his assertion of authority. There 
was no wool of a similar character to be c/btained in the 
market, and the plaintiff’ filed a bill against the sellers to 
enforce specific performance of the contract, and obtained 
an interim injunction to restrain the sale of the wool. The 
bill was dismissed, and the injunction dissolved with costs 
on tin* ground of the defendant’s want of authority. The 
plaintiff' was held to be entitled to recover from the defendant, 
although he was his own agent as well as agent for the sellers, 
damages for the loss of the bargain and the expenses of the*, 
suit, that is to say, the taxed costs paid to the defendants in the 
suit, and the plaintiff’s own costs as taxed between solicitor and 
client. It was objected that the plaintiff* should have proceeded 
by action at law instead of by ])roceedings in Chancery ; but 
having regard to the peculiar character of the wool, the Court 
putting themselves in the position of jurymen, pronounced the 
plaintiff' to have acted reasonably (/). 

In a later case, the ])laintiff‘ being in the occupation of a 
house and shop under a lease which would expire in 1807, the 
defendant on behalf of his brother, the freeholder, whose rents 
he had for some time received, agreed to grant the jilaintiff', at 
the expiration of the term, a renewed lease, the plaintiff' under- 
taking in the meantime to put in a new shop front. This the 
plaintiff' did, and in 1805, without coiiimunicution with the 
defendant or liis brother, sold all her interest in the premises 
to one B. for 150Z. The i'reeholder refused to grant the lease, 
and the plaintiff* in conjunction with B. filed a bill for siiecific 
performance against him, which was dismissed, the defendant 
being examined on behalf of his brother, and admitting that he 
had entered into the agreement without consulting him and 
without authority. B. was turned out of possession and 
brought an action against the plaintiff', and recovered daniages 
for the loss of tl^p lease, loss on resale of fixtures, loss* of 
business, and other matters. The plaintiff then -sued •the 
defendant, and claimed from him damages for the loss of the 


Hpedding v. 
.\vcelL ' 


(/) JluffJten V. 33 L. J. Q. B. 335. 
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lease, the expenses of the Chancery suit, the damages which 
she had been compelled to pay B., and the costs of B.’s 
action. She was held to be entitled to the value of the term 
as enhanced by the expenditure contemplated by the agree- 
ment itself, and to the costs of the Chancery suit, but not to the 
damages or costs w’hieh she had sustained in consequence of 
her re sale to B. These last were clearly too remote. They 
were not the natural consequence of the defendant’s breach 
of contract, nor had a rc-salc been contemplated by the parties 
at the time when the contract for the new lease was entered 

Still more recently, a case arose in ^^hich the plaintiff was 
held entitled to recoVer a portion, but not the whole, of the 
costs which he had incurred. The defendant and four other 
jo[nt owners of an estate had advertised it for sale, referring 
))ersons w’ho wished to treat to, amongst other persons, the 
defendant. The latter re[)rescnting that lie had authority 
from his co-owners to do so, contraded to sell it to the plaintiff 
for 10,500/., and sent him an abstract of title. The other 
owners declined to complete at that price. The defendant 
wrote to the plaintiff that tliery had been a misunderstanding, 
and that he had thought that he was authorised to sell subject 
to the preparation of a pnqier conti’acl, but that it now 
appeared that othvjr parties interested took a different view of 
the matter. The estate whh sold to some o’le else for 10,700/., 

, and the plaintiff brought an action against the defendant and 
his co-owners for breach of contract. He admiuistcred inter- 
rogatories and obtained answers on oath from all the joint 
owners, that they had not authorised the defendant to sell, 
though they had sanctioned the advertisement. The defen- 
dant’s answer was that he had had no express authority, but had 
expected that his co-owners would concur in a sale for 10,500/, 
The plaintiff continued the action, contending that the owners 
were bound by the advertisement, but was nonsuited. . He 
then sued the defendant, and was held entitled to recover, 
first, the expenses of investigating the f;^tle ; secondly, as 
damages for the loss of his bargain, the difference between the 

(/jf) Snrddinp v. Aru'U, L. K. 4 C!. P. 212 ; 38 L. J. C. l\ 133 : Himimo 
v. Patchett, 7 E. & 11. 538 ; 26 L. J. Q. B. 195. 
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contract price and the market price of the estate, of which 
market price, the price at which.it was afterwards sold was 
primA facie evidence ; and it may be observed that, both in this 
and the last case cited, the defendant was taken to be in the 
same position with respect to this head of damage as the 
vendors would have been if they had been bound by the contract 
but had refused to carry it outr ; thirdly, he was held entitled 
to the costs of the unsuccessful action up to the time when the 
answer to the interrogatories had been received and considered 
by hiK legal advisers, after which it became unreasonable for 
him to proceed ; lastly, he was held not entitled to recover for 
loss on re-sale of horses and cattle which he had bought for the 
purpose of stocking the land without notice to the defendant 
and before investigating the title. Stress was laid on the 
equivocal nature of the letter written by the defendant, in 
which there was no express disclaimer of authority to sell, as 
showing that the plaintiff acted reasonably i*^! commencing 
the action. But after receiving the answers to the interroga- 
tories, he had proceeded, not in reliance on the defendant’s 
authority, but on a mistaken view of the law with respect to the 
extent to which the owners had bound themselves by issuing the 
advertisement, and the costs so incurred did not flow naturally 
from the defendant’s misrepresentation (1i), 

These cases were all approved and acted upon in the later 
case National Coffee Palace Co.^ Ex imrte Panmure (/). There 
Lawrence directed his brokers to buy him fifty shares in the 
National Coffee Public Houses Company. They by mistake 
bought shares in the National Coflee Palace Company. 
L. repudiated the shares, and when the company went into 
liquidation, his name was removed from the list of contribu- 
tories. The liquidator then sued the brokers, claiming 50/., 
the nominal value of the shares, as damages for their misre- 
presentation of authority. The Court found that the shares 
were unsaleable in the market at the time the allotment was 
made to L., and that he was solvent. They said the question 
was, what damages would the coinjiany have incurred if it lyas 
still an existent company ? This would depend upon ^thc 
solvency of L., and upon the actual value of the sliares. If 

(70 Godwin V. Fmoch,!., U. 5 C. 1*. 2ir> : IV.) L. J. 0. P. 121. 

(0 24 Ch. D. 8C7 ; followed iii Meek v. irendt, 21 Q. r». G. 120. 

M.D. A A 
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L. had been insolvent, the company would have lost nothing 
by not having him as a purchaser. If the shares had a 
substantial market value, this amount ought to be deducted ' 
from what the brokers had contracted on his behalf to pay. 
As he was solvent, and the shares were worth nothing, the 
company lost the full 50/., since this was what he was supposed 
to have agreed to pay for what was, to the company, of no more 
value than waste paper. Therefore their claim was allowed 
in full. 

The principle of all the above cases was, that a person t‘o 
whom another makes a representation, has a right to believe 
that it is true, and to act upon it as true. Therefore all loss 
which accrues to him from the falsity of the representation is 
}»roperly chargeable against the person who has made it(y). 
Hut when the damage would equally have accrued whether the 
I epresentation were true or not, it is obviously not the con- 
sequence, direct' or indirect, of the false statement. Hence a 
] ilaintiflF was held not entitled to recover the costs of an action 
where the defendant, believing that he had authority, verbally 
agreed on behalf of the owners, to let a house to the plaiiitilf 
for seven years, and gave him i)OB8ession. The owners gave 
him notice that the defendant had no authority to let to him, 
and brought ejectment. The defendant advised him to resist, 
and he did so, apd had a verdict against him. It was held 
that he could not recover the costs of the action from the 
defendant, because even if the defendant had had the authority 
.which he professed to have, the plaintiff would liave had no 
defence to the ejectment, the agreement being verbal only, and 
the plaintiflT having, therefore, only a tenancy at will (k). And, 
in another case, the plaintiff, being in treaty for the purchase 
of the good-will of a business, was referred to B. for the^ 
particulars of the returns. He requestejj the defendant bo mdke , 
the inquiry, and the defendant, as the jury found, falsely and 

(j) See Lord Esher, M.It., Fir bank' s.Uxecutifru v. UumphreySt 
18 Q. B. D. at p. GO ; 57 L. J. Q. B. 57. 

(*) Pow V. Pavw, 1 B. & S. 220 ; 30 L. J. Q. B. 257. See, too, J\P Collin 
V. Gilpin, 6 Q. B. D. 390 ; 49 L. J. Q. B. 558, w^^ere the directors of a 
public company had executed an agreement in a form which by the 
articles of association did not bind the company. Compare Uiokarduton 
V. WilliaTnson^ L. R. 6 Q. B. 276 ; 40 L. J. Q. B. 145, where the form was 
sufficient, hut the purpose was one for which the.dircctors had no power 
to bind the company. Qacpre wlicther in this case also the public wer^ 
not bound to take notice ot the invalidity of the agreement 1 
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fraudulently represented to him that B. stated them to average 
a certain amount. The plaintiff bought the business, and 
finding the value to be less than had been represented, without 
further inquiry sued the vendor for a false representation, but 
failed, as it turned out that no such representation had been 
made either by B. or the vendor. The }>laintiff thereupon 
sued the defendant, and obtained a verdict for a sum which 
included the costs of the unsuccessful action ; but the Court 
made absolute a rule to reduce the damages by the amount of 
the costs, being of opinion that the action against the vendor 
was not the natural consequence of the representation made by 
the defendant. Eric, C.J., said : “The })lauitiff would have 
a right, no doubt, to assume that the defendant told him the 
truth ; but that would form no ground of action against 
Mrs. Clifton (the vendor), unless she knew that the repre- 
sentation so made was false. There is a marked distinction 
between a false assertion by an agent, sueli js was made in 
this case, and a false assertion by an agent that he has 
authority only to make a contract.'* In the latter case it 
is a natural consetiuence tliat an action should be brought, 
but not so in the former (/). 

III. Life, Fire, and Maritime Insurance. 

All forms of insurance are governed by the one leading 
principle, that the loss in resjiect of whicli.thc claim is made 
must be traceable, directly and not remotely, to a cause covered 
by the insurance j in other words, that the cause to which the 
loss is ascribed must be the jiroximate, and not merely tlie 
remote, cause of the injury. This question is of constant 
occurrence in maritime insurance, where the point at issue is, 
whether the damage complained of was caused by a peril of 
the sea. An insurance against perils of the sea was effected in 
respect of a cargo of horses, warranted free from mortality and 
jettison. In the course of a storm at sea, and by reason of the 
labouring of the vessel, some of the horses broke their slings, 
one of them broke down the partition which separated them, 
and then by kicking injured each other so much that .they 
died. It was held that the loss was caused by perils of the 
sea, and w^as not within the meaning of the exception as to 


(0 Richarditim v. Dunn^ 8 C. JB. N, H. 055 ; 30 L. J. C. V. 4-1. 
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mortality, wliioh must mean a death arising from natural and 
not from violent causes In Dudgeon v. Pembroke (»), 

the action was on a time policy, in which there was no 
warranty of sea-worthiness. Blackburn, J., said : “ But in all 
cases the law regards the proximate cause of the loss ; and it 
w’ould be difficult to find a better example of what Lord Bacon 
calls the infinity ‘of the causes of causes, and their 
impulsion one on the other,’ than is afforded in this case. 
The ship perished because she went on the coast of Yorkshire. 
The cause of her going ashore was, partly that it was thick 
weather and she was making for Hull in distress, and partly 
that she was unmanageable and full of water. The cause of 
that cause, viz., her being in distress and full of water, was, 
that W'hen she laboured in the rolling sea she made water ; and 
the cause of her making water was, that when she left London 
she was not in so strong and staunch a state as she ought to 
have been ; anti this last is said to be the proximate cause of 
the loss, though since she left London she had crossed the 
North Sea twice. We think it would have been a misdirection 
to tell the jury that this was not a loss by perils of the seas, even 
if so connected with the state of her unseaworthiness as that it 
would prevent anyone who knowingly sent her out in that state 
from recovering indemnity from her loss.” Even the fact that 
the foundering of a vessel has resulted from mere negligence on 
the part of those who were navigating it does 7iot prevent the loss 
being a peril of the sea. If the vessel >vere not at sea it could not 
have foundered. ^Vhere, howwer, the clause as to perils of the sea 
is not in a marine policy, but is an exce])tion in a bill of lading, 
the proof of negligence on the part of the carrier prevents the 
exception taking effect, as the contract is to carry with care, and 
if perils of the sea have arisen from negligence on the part ofthe^ 
carrier, he is liable for his breach of covenant. If the negligence 
was that of some one for whom he is not responsible, the proxi- 
mate cause is a peril of the sea, to which the exception applies (o). 


(wO (tidmii V. Lloyd, W II. &(!. folluwinfi Latnrnre v. Aherdcin^ 
5 n. k A. 107. 

(//) L. n. [) Q. n. .“81,1), r>!)5 . 12 n..l. Q. n. at p. 220 ; affirmed, 2 Ai)|). 
Ca. 284, p. 287. 

(#0 77tr Xtudho, 12 A})}), (’a. .'>02, overrnliiif^ Woodloy v. Mtrhrll^ 
11 <2. B. D. 47. As to tlie onus of proof of iicK^igciice in an action on a 
hill of lading, see The Olrndarrorh, [1804] P. 220 ; ffil u. J. P. 89. 
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As regards fire iDsurances, where a gunpowder magazine 
blew up and caused a concussion of the air which damaged 
the plaintiff’s premises more than half a mile off, this was held 
not to be a damage caused by fire (p). It would, of course, have 
been otherwise if the distant explosion had caused a similar 
explosion on the premises insured (g). Where the freight of 
a ship which carried a cargo of coals was insured against 

perils of the seas, fire, jettisons, and all other perils, losses, 
and misfortunes,” and owing to the heating of the coals she 
had to put into Sydney and to discharge a large part of her 
cargo, it was held that the loss of freight came within the 
policy, either as being a loss by fire, since it arose from a 
state of things which would almost certainly have resulted in 
spontaneous combustion, and could not have been averted in 
any other way than by unloading the cargo, or because it was 
a loss (jiindem {fcneris, and covered by the gencr?il clause (r). 

When the insurance has been against accidents to the 
person, the question is the same, whether the result in respect 
of which the claim is preferred arose properly and immediately 
from the accident. The plaintiff, a signalman in the Servian 
of a railway company, was insured against all accidents, how- 
ever caused, occurring in the fair and ordinary discharge of 
his duty. A train approached his signal-box, one of the 
carriages being m a condition which rendened an accident 
imminent unless the train could be stopped. He succeeded in 
stopping it, but the' excitement and alarm into which he was 
thrown caused a nervous shock which incajmeitated him for 
more than a year. It was held that the excitement and alaim 
was an accident within the meaning of the contract («). 

A liie insurance is a simple contract to pay such a sum at 
the death of the insured, and neither more nor less than this 
sum, with interest, under 3 ct 4 W. JV. c. 42, s. 29, can be 
recovered. It was once decided in a remarkable case, arising 

(jfO Kirrvtt v. The Co., 'M L. J. C. i\ 21)1). 

Jfiirdakcv v. Idle Dhtrirt Conned, [ISDOJ 1 Q. B. 1535 ; (]|5 L. J. 

C'/*) The Knight of St Michael, [1898] \\ .30 ; 07 L. .1. l\ 19. Aa^' to 
the meaning of the general wonls, “ all other perils, Iossch? and Mis- 
fortunes,” see Thames and Mersey Insurance Co, v. Ilanidfon, 12 App. 
Oa. 484, jn r liOrd Bmmvvell, at p. 492. 

W I^ngh V. I. II Ji' llg Co,, [1890] 2 Q. B. 248 ; 05L. J. Q.B. .521 ; 
Isitt V. Uailwau Passengers' Assurance ('o., 22 Q. 1>. D. 504 ; 58 L. J. 
Q. B. 191. ante, p, 5!). 
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out of the debts of William Pitt, that a life insurance, when 
entered into by a creditor of the party insured, was a contract 
of indemnity, and that he could only recover upon it the 
amount of debt still unpaid when the policy became due (/). 
This decision \l^as for a series of years rather acquiesced in than 
confirmed, while in practice it was uniformly disregarded by 
the insurance offices, who always paid the amount of the ])olicy 
without asking any questions as to the existence of the debt. 
The decision itself \vas simultaneously overruled, at law and 
in equity (t^). It is now settled that the stat. 14 (leo. IIL 
c. 48, s. d (r), which enacts, “ that no greater sum shall be 
recovered from the insurers {w) than the amount or value of 
the interest of the insured in such life,” refers to the intci'cst 
]>ossesscd at the time of making the j)orK‘y. 

Insurance Of course an insurance against injury to life or limb by 

accidents is strictly a contract of indemnity. In case of 
<lcath, the amount is regulated by the sum insured. Where 
the injury falls short of death, the damages are not to be 
estimated by any proportion between the amount of injury 
sustained by the accident, and the amount of loss by deat)]. 
The true measure is the amount of injury the plaintiff has 
sustained, not exceeding the entire sura insured ; that is, the 
expense, and pain, and loss, it may i)e of a limb, connected 
with the immediate accident ; but not the remote consequences 
that may follow, according to the pursuit or ju-ofession which 
he may be following. Therefore, loss of time or profits cannot 
be considered, otherwise one party, whose time was more valu- 
able than that of another, would for precisely the same personal 
injury receive a larger remuneration (./•). 

Godmll V. Jtoldvro, 1) East. 72. 

(«) Balhy v. India and London Life AARvmnee 24 L. .1, C. P. 2-^ 
IT) ]J. : LffiO V. Indfnpntahle Annaranoe Co,^ 1 K. A John, 223; 

24 L. J. Ch. 1%. 

(r) Extended 1o Ireland by 22 A 30 Vict. c. 42. Uy 30 A 31 Viet, 
c. 144, asyignccs of policies who ha-^e given miticc may sue in their own 
names. 

{w) That IS, whether upon one policy or many Ilehdon v. W'rnt^ 
3 B. A S. .'iTO ; 32 L. J. Q. B. S.'S. In that case })ioinisc by the person 
whose life was insured, to employ the plaintiff for seven years at a eeitain 
salary, was considered to lie a pecuniary interest m the fife to the extent 
of as much of tlie periCKl of seven years as remained une.xpired at the 
time when the policy was effected. , 

(.r) Theohald v. liailway Pamnnen'' A»»i(rance Co,. 10 Ex. 45 ; 23 L, »!. 
Bs* 249. 
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A fire insurance differs from a life insurance in being 
properly a contract of indemnity ; the insurer engaging to make 
good, within certain limited amounts, the losses sustained by 
the assured in their building and effects (ij). Most fire policies 
contain provisions by which the company is at liberty either 
to pay the amount of the loss, or to su})ply the like quality or 
quantity of goods with those burnt or damaged by fire, and 
rebuild the premises themselves (z). 

There is a remarkable dearth of decisions in England on 
the subject of damages in the case of fire insurance ; probably 
on account of the liberality usually displayed by the com- 
panies {a). The question was, however, very fully discussed in 
an American case, in which some leading ju-inciples were laid 
down, with that fulness which characterises the judgments 
of the Transatlantic Courts. Tlie plaintiff was lessee of a 
term, which would expire on the 1st 8ept ember. U 2 )on the 
land was a movable building. lie had the i)[ tion of eithei 
renewing his lease, or taking away the building with him. 
It was insured for ICO/, with the defendants. On the loth of 
August it was burnt, the lessee having at that time given n<> 
notice to renew the lease. The only question at the trial was 
as to its value. Evidence was given that the building if 
suffered to remain on the premises was worth 200/., but that if 
taken away, it \\ould only, as a seiiarate chattel, be worth 4o/. 
The defendants contended, that as at the time of the fire no 
notice to renew the lease had been given, it must be presumc^d 

J*rr Loid Camj)bc‘ll, Dnlltjj v. fudta and London Life Amtrancp 

Co., i.i c. n. :uu ) , 24 L. j. c, v. <>. 

( 2 ) iSeo Foinis in Fark on Insumiice ; Maishall, Ill‘^ll^ance. When 
they liave once elected to reinstate they are bound to do so or to {)a\ 
damages for not doing so, thoujih pci fonnance may have hecoinc iiii]>ossible . 
Jiroion V. Jloj/al Jnf>nran(‘o Sor , 1 E. A K. , 2S L. J 0 H. 27.’» . 
decided upon dcmuirer, and dffUfcnttrnte, Kile, J. In tins <‘ase Uie Com- 
missioners of Scwois had caused the stiucture insured to be taken down 
as being m a dangorfius condition. The Court exiiressly declined to 
state upon, what principle the ilanuiges w’cie to be assessed. Morrell v 
Jr ring Fire Inn, Co,^ 33 N. Y. 429, is also an authoiity that an election 
to rebuild converts the contract of insurance into a building contract ; 
and that the damages in case of partial performance wull be the amount 
required to complete the building by making it substantially like the one 
destroyed ; and that wlieic two compumes have elected to rebuild, the 
entire damages maybe recoveicd from one company, leaving’* the m*to 
seek contribution from the other. 

(a) There have been numerous decisions in North America which, witli 
those in Great Britain, vfili be found collected in Littleton and Blatchley’s 
Digest of Fire Insurance Decisions, 2nd ed., New York, 1868. 
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that the plaintiff did not intend to renew it, and therefore the 
building should be valued at 40/., which was all it would be 
worth to him when taken away. The plaintiff, on the other 
hand, claimed to recover the whole amount of tlie policy, on 
two grounds. ^ First, that the sum named must be taken to 
be the ascertained value of the subject-matter of insurance. 
Secondly, that the intrinsic value of the building as it stood 
should be the standard of measurement, and not its value in 
reference to his mode of dealing with it. The Judge ruled in 
his favour on the latter ground ; and this ruling was decided to 
lie correct by the Supreme Court of New York (/y). The first 
j)oint made by the plaintiff was given against him, the Court 
liolding, on the analogy of marine insurance, and on the 
authority of two English cases (r), that “ the recovery of the 
jfcssured must be regulated by the value of the property ; for if 
the policy be a personal agreement to indemnify him against 
loss or damage, his claim will be satisfied by the reimburse- 
ment to him of the actual value of the i>roperty at the time, 
which is the true amount of his loss by the peril : ” and that 
the amount named did not operate as an agreed valuation 
of the subject-matter. ‘‘The undertaking is to pay the 
amount of the actual loss or damage, but with the restriction 
of the amount of the payment to the sum mentioned in the 
policy.” * 

On the second point their judgment was equally clear in 
his favour. “ But it is said that the policy is a contract of 
indemnity, and that the principle of indemnity which pervades 
the insurance must control the construction of the policy ; 
and upon this principle it is insisted, that the value of the 
property to the assured at the time of the loss, circumstanced 
as it may then be in reference to his use and enjoyment of it,^ 
is the loss be sustains by the destruction of it, and is the 
measure of his indemnity for the loss. It will be at once 
seen that if this principle of indemnity is to be admitted, the 
extent and value of the recovery will in every case vary with 
the special and peculiar circumstances of the insured, and the 
local advantages or disadvantages of the building, and the* 


(b") Laurent v. Chatham Fire Imvrame Co, 1 Hall, 41. 

(fl) Lyncti V. JtahelU 4 Bro. V. 0. 431 : Sadie Co. v. JiadeocU^ 2 Atk, 
634. 
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ases to which it is applied ; and the intrinsic value of the 
building will form no criterion of the loss of the proprietor 
in case of its destruction. A building, for example, which 
the necessities of the owner compel him to offer at public sale 
for ready money, will be worth to him no more than what it 
will produce at such a sale ; and a building for which there 
happens to be a great compecition, will command a much 
larger price than its true value. Are these collateral and 
incidental circumstances to enter into the estimate of value ? 
Two houses of equal value may, from their local situation, be 
very unequal in the revenue tliey produce to their proprietors ; 
would the loss of them, if destroyed by fire, entitle the pro* 
prietors to different indemnities, in proportion to the rents or 
the revenues of the tenants ? It is the tenement upon which 
the insurance is made, and the actual value of it, as a building, 
is the loss of the insured in case of its destruction by fire. 
To that measure of indemnity the proprietor is entitled, how- 
ever unproductive the property may be, and lie is entitled to 
no more, whatever revenue he may have derived from the 
tenement.*’ “It is of no importance wdiether the tenement 
stands on freehold or leasehold ground, or whether the lease 
is about expiring, or has the full time to run, when the fire 
occurs, or Avhether it is renewable or not. The condition of 
the policy is satisfied if the title and owniership are in the 
insured at the time of the insurance, and at the time of the 
loss. And the measure of his indemnity is tlie amount of his 
interest in tlie tenements ^when destroyed by fire, notwith- 
standing that the whole interest would have expired the very 
next day, or soon after the loss occurred. But whether there 
may not be incidents, or special circumstances so intimately 
connected with the premises, or so jiermanently attached to 
them, as to affect their intrinsic value, or the insurable interest 
of the party in them, we are not prepared to say, and it is not 
material to tlie decision of the question before us to inquire, 
for this clearly is not such a case.” 

There is little authority upon the question, whether the 
thing insured should be estimated at its value when destroyed, 
or at the amount for which it might be replaced. In the case 
of goods, the two values would be in general synonymous. 
Half-worn furniture, for instance* might be replaced by second- 
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hand articles of precisely similar value. Of course articles of 
verlu^ such as antiques, statues, or pictures, which could not 
he replaced at all, or only at an extravagant cost, would clearly 
come under the former rule. Tlie question would probably 
arise in the case of houses. Suppose a house, from age or 
dilapidation, to be only worth 700/. when burnt, but that it 
could not be rebuilt at all without an outlay of 1,000/., and 
that the policy was for the latter amount, would the larger or 
only the lesser sum be recoverable ? I apprehend still the 
lesser. It might, no doubt, be argued, tliat the value of the 
house was not to be taken at the amount for which it would 
sell, but at the amount which the owner could make by 
keeping it ; and this value could only be replaced by putting 
him again in possession of a house of similar capacity, and 
that the cost for which this could be done ought to be the 
measure of his indemnity. The plain answer seems to be, 
that the policy is a contract to insure against all loss caused 
by fire, but not against any loss caused by time, weather, or 
any other source of dilapidation. The effect of the opposite 
rule to that for which I contend, would be, in the event of fire, 
to throw" upon the insurer the charge of making good all want 
of repairs by the owner, however culpable ; and all depreciation 
by lapse of time, however necessary. The insured would step 
out of an old house into a new one at the expense of the 
insurer {d). 

It was assumed all through the American case w^hich I 
have quoted, that the value should be taken at the time of 
the destruction, on whatever princrples it was to be calculated. 
But this cannot have much weight, as the policy expressly 
provided that the loss was to be estimated, “ according to the 


(<i) The question arose in Ireland in an action on a policy of insurancev 
on the machinery in a mill, and l^ennefather, H., ruling that the plaintiff 
was not entitled to the full expense of replacing new machinery in the 
mill, said : “ The loss is to be estimated by the cxfxinse the plaintiff would 
be at in restoring the premises to the stale in which they were at tho 
time of the fire. But inasmuch as there may be a difficulty or an 
impossibility in restoring the premises to the state in which they were, I 
think it w'ould be a fair criterion to see w^bat w'ould be the expense of 
placing new machinery, such as was in the ijnill' before, and to deduct 
from that expense the difference in value between such new machinery 
and the old machinery which was destroyed. 1 think such difference is 
the actual loss sustained by the plaintiff.” Vance v. Forster^ Irish 
Circuit Reports, 47 (1841). See also per Chanhell, B., at Nisi Vnus, 
Times Fire Ass. Co. v. Hawke, 28 L. J. Ex. 317 ; 1 F* & F. 406. 
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true and actual value of the property at the time the fire shall 
happen,” 

The analogy of marine insurance seems decisive upon this 
point. There the well-known rule of deducting one-third new 
for old, in valuing repairs (sec post, Marine Jnsurance), is 
based upon this principle. The same Las been lately decided 
in a kindred case, viz., that of a covenant to repair by a tenant. 
It was held tliat when the house was burnt down, the tenant 
was entitled to deduct from the full cost of rebuilding, the 
increased value w hich the new })rcmises would have, as compared 
with tiie old. The residue only could be recovered in an action 
for breach of covenant (^). 

Bailees, who have an interest in goods, such as wharfingers 
and warehousemen, may insure them to their whole value. 
Where the property is entirely destroyed, the whole of it must 
be made good ; and not merely the particular interest of the 
assured in it. They wull he entitled to keej^ for their owm 
indemnity as much as will cover their interest in the goods ; 
and they will be trustees of the residue of the money for the 
absolute owners (/). 

No loss of a merely collateral nature can be recovered. 
Therefore the landlord of an inn w'ho had insured “Ins interest 
in the said Ship Inn and olfices,” was not alK)w'cd to recover a 
claim for rent ])aid by him to his landlord, foy the hire of other 
apartments while those damaged in the inn by fire were 

(r) Vftfrjt V. L. J. Kx. :22r> ; II Ex. I.”) 

(y ) V jynfiarrh (\t., .5 E. A 1?. 870 ; 2~» 1^. J. Q. R. 

102 ; L, A". IV. Jtif. Co. v Gh/Uy I E. A, K. ; 28 T.. J. Q. R. 188 ; 
and see M Jlnfhh, Inmraucc (hf. v. Moffatf. L. R. 7 C. P. 25 ; 

41 L. J. I* 1 ; mid MaHnieau v. Kitchnuj^ li. R. 7 Q. B. 481) ; 41 L. J. 

11 *)»)7 <a 1 i.. ii.., 1.1 ..u 


ju. o. V'U, lit J). *10 1 : pet’ Roweil, Jj.tl., t aitiVHatn v x rvifumy 1 1 v^. i.». j.^. 
at p. .899 ; 52 [j. ,1. (2. R. at 878 ; and compare Mhto v. -V. Amencati 
Inttvraticc Co., 1 Santlf. N. Y. 551. There have been deeisions m 
America that a mortfjfagec who has insured buildings may recover though 
the mortgaged premises be still ample security for the debt : Kernochan 
V. JY. York Jiowrrt/ Fire Iittcurnure (ht., 5 Duer. N. Y. 1 ; affirmed 
17 N. Y. 428 (1858) ; or though the mortgagor have rebuilt : FonU'r v. 
Equitable Mutual Fire Itmtranrr Co., 08 Mass. 210 (1854). Whether 
the insurirs after payment arc ecpntably entitlwl to au assigdmfmt of the 
mortgage debt has been disputed : see Kvrnovlmn v. JY. York Bower tj 
Fire Jrmiranee Co„ /tupra, and Angcll on Insurance, s. 59. In Englnnd 
the mortgagor usually* insures m the joint names of himself and the 
mortgagee. 
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undergoing repair, or for the loss or damage sustained by him by 
reason of various persons refusing to go to the Ship Inn whilst 
the apartments so damaged were undergoing repair. The 
Court said, as to the last item, that if a party would recover 
such profits as these, he must insui*e them as profits (g). 

It is not settled whether insurers in fire policies are liable for 
expenses incurred to save the destruction of the thing insured. 
Mr. Phillips is of opinion that equitably, and from analogy of 
general average under a marine policy, tlie underwriters against 
fire on land ought to be answerable for the expenses of measures 
taken successfully to save the insured property, for which, had 
it been lost, they would have been liable to make indemnity (A). 

As fire insurance is a contract of indemnity, if the owner of 
property insures it in different offices, he cannot recover more 
than the single value from all together ; and any one office, 
which pays more than its share, has a right of contribution 
from the others. But where two people each insure the same 
property in respect of different rights, each is entitled to 
I'ecover the full amount of his own interest, or the whole amount 
<lue under his policy, if it is less than the value. And there is 
no right of contribution between the offices. If* one of the two 
who insures has also a right of action against the other ^lio has 
insured, in respect of the loss which has occurred, the office 
which has insure^ the person with the remedy over, succeeds to 
his right of remedy over, and then it is a case of subrogation. 
But in such a case the office which has insured the person 
against whom the remedy exists, has no claim for contribution 
against the office which has insured the person who has the 
remedy. These principles were laid down in the following case, 
where all the facts above suggested, concurred. A wharfinger 
held goods on behalf of their owner, and by the custom of trade ^ 
was absolutely liable to the owner for any loss that might arr^K5| , 
including loss by fire. The owner, for his own further pro- 
tection, insured the goods with X. The wharfinger insured 
them with Z. ; they W’ere lost by fire. Z. paid the amount of 
the policy to the wharfinger, who paid it over to the owner. 


(g') In re Wright ^5* Pole^ 1 A. A E. 621 : so 3ichzu^s v. JSorth JiritUh 
I/imrance Co., 1) Cases in Court of Sess., 2nd ser. 601 : v. iV. 

American Imuranev Co.^ 1 Sandf. N. Y. 561. 

(/f) 1 Thill, on Ins. 626, 3rd cd. 
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A suit was then instituted between the two insurance offices to 
determine their respective liabilities. It was decided, that the 
fact that the owner was independently insured with X. was no 
reason for exempting Z., or for making X. contribute for the 
benefit of Z. But if the payment had been made? by X. to the 
owner, that office would have been entitled to all his remedies 
against the wharfinger ; and, through the wharfinger, would 
have been repaid by the office which insured him(^). In 
other words, each office would, as regards ultimate liability, 
stand in exactly the same position as the party whom it had 
insured. 

In the case of Reynard v. Arnold (/), a tenant was under a 
covenant to keep the premises insured to their value, the 
amount recoverable under the policy being applicable to the 
reinstatement of the premises. He insured for 800/. with the 
A. office in his own name and the landlord’s. The landlord, 
without his knowledge, insured the same premises for 515/. 
with the 6. office in his own name. Upon a total loss occurring, 
the two offices apportioned the loss between themselves, and it 
w’as held that they were justified in so doing. In this case, 
however, both insurances were made on behalf of the landlord 
and for his benefit, just as much as if the landlord had insured 
himself in two different offices. 

Where a loss by fire has hapi)ened, the insurer cannot resist 
payment on the ground that a previous loss has arisen to the 
same subject-matter from a differeut cause, against which the 
owners w^ere protected by a different policy, provided the thing 
insured was still in existence in specie at the time the lire 
occurred, A ship was insured by the defendants against fire, 
and was also insured against marine perils by a different 
policy. The ship was driven on shore by perils of the sea, and 
stranded, and while stranded she Avas destroyed by fire. The 
defendants contended that at the time of the fire the ship was 
a constructive total loss. This was denied by the plaintiffs as 
a matter of fact, and also asserted to be immaterial as a 
matter of law*. The fire policy was a valued one. The latter 
point was argued first, on the assumption that the vessef when 


(/) North Itntmh and Mere, Iiaatnnirc (\k v London, Ln rrjnnd, a nd 
Oloho Insurance (h , Ch. D. 501) ; 40 Ti J. V\i 5;i7. 

U) L. II 0 Ch. 380. 
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stranded was still a ship capable of being floated and 
repaired, though at an expense exceeding her repaii^ed value. 
Jt was admitted that the case must be dealt with as if the 
owners were uninsured against the perils which caused the 
stranding. It was held that tlie ship was still in existence as 
a ship at the time of the fire,^ and that the diminution in value 
caused by the stranding could not operate against the agreed 
value, which determined the liability of the insurers (k). 

The piinciple that fire insurance is a contract of indemnity 
which is worked out by a subrogation of rights, produces this 
result, that an insurance company may be compelled to pay the 
insurer the full value of a loss, which it may afterwards compel 
him to refund, wholly or in part. For instance, it is no defence 
to an action on a policy, that the owmer of tlio house wrs under 
contract to sell the premises to a perfectly* solvent purchaser, 
on whom the entire loss would have fallen if there had been no 
insurance. Nor does it affect the amount payable under the 
policy, that tlie premises were to be sold for the purpose of 
being pulled down(/). But if the owner of the property 
subsequently receives its value, from any j^erson who is under 
an obligation to pay him that value, either as being a’ wrong- 
doer who had caused the injury, or a purchaser under previous 
agreement, the company wliich has paid for the loss will be 
entitled to such a refund as will f)revcut the owner being in a 
better position than if no loss had occurred (m). If, however, 
the money w^as received hy the owner as a free gift, and not 
under any right, no such obligation to refund would arise (n). 
Nor can the underwriters assert any claim for damages or 
reimbursement, which could not have been maintained by the 
assured, since they possess no higher rights than he does, and are 
precluded by any defence which would be fatal as against him 

(k) Woodxlde V. (Hole Mar mm Insurtuwc Co., [18%J 2 Q. B. 105 ; 
65 L. 3. Q. B. 117. 

(Z) Colhn^ridgc v. Jtoyal Excliaiigc Amiranvd Co., H Q. B. D. 173; 
47 L. J. Q. B. 32. If the conveyance had’ been completed before the loss, 
the insurer could have recovered nothing for want of an insurable interest, 
nor the purchaser, as not being a party to the policy, unless it was 
assigned to him at or liefore the sale : nUd., liaym v v. Preston, 
18 Ch. D. 1 ; 50 L. J. Ch. 472. 

(m) Varrell v. mbits, 5*Q. B. D. 500 ; 50 L. J. Q. B. 33 : CastellaU v. 
Preston, 11 Q. B. D. 880 ; 52 L. 3. Q. B. 860. 

(n) JBur7uind v. liodtwanacM, 7 Aj>p, Otts.<133 ; 51 ,1. Q. B. B4S. 

(o) Simpson v. Thompson, 3 App. Gas. 279 : Midland Imuranco Co* v. 
Smith, 0 Q. B. D. 561 ; 50 L. J. Q. B. 329, 
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In discussing the doctrine of damages in Marine Insurance, Marine m- 
we cannot complain of a paucity of decisions. They are as 
numerous under this head as they were scanty under the two 
former. One fertile source of debate has arisen out of the right 
-of the insured, in some cases of partial loss, tc/ abandon the 
«ubject-matter of insurance to the insurer, and then claim as if 
the loss had been complete at first. It will be necessary then 
to examine : first, when the loss is originally total ; secondly, 
when it can be made so by abandonment ; thirdly, when it is 
always partitil ; and fourthly, how the loss in either case is to 
be valued. 

1. Where the loss is total without abandonment. Loss, total. 

Tin's takes place where the subject-matter of insurance is 
utterly destroyed, or lost to the owners by detention, seizure, 
barratry, and so forth (;?). And where there has once been a 
total loss, as where a vessel and cargo were barr itrously taken 
out of their course by the crew, it makes no ditferenee that part 
of the })roperty subsequently comes into the hands of the owners, 
by an act which w’as not done or authorised by them. Such 
property, however, is salvage for the benefit of the under- 
writers (^). And it will be equally a total loss thougli the 
thing exist in specie ; pi'ovided it has lost its character, and 
has ceased to be of any use to the owners as the thing wliich 
it originally was(r), thougli it possesses some value in some 
inferior form (6*). And though alter the time of the disaster 
it still retains, and is Saleable under, its original denomination ; 
still, if it is clear that the dajnage is so great that before the 
completion of the voyage ‘ the species itself would disappear, 
and the goods assume a new form, losing all their original 
character,” this is also a total loss. Because the risk docs not 
end till the termination of the voyage, and tliat which* must 
necessarily end in a total loss at the completion of the voyage 
must be treated as a total loss at the time of the accident (/). 

Though it is a total loss if tlie goods are in the hands of 


(/?) Mullett V. Sheddeti^ 13 East, 304 : Melludi v. Andrews^ 15 East, 13. 
(<?) Dixon V. lleid^ 6 B. & A. 597. 

(r) Dyson v. Roworoft, 3 B. & P. 474. 

(/) Camhridgt. v. Andxrton^ 2 B. &- C. 691 ; Irving v. Manning ^ 
1 H. L. C. 287. 

(0 llmix V. Salvador, 3 Bing. N. C. 266, 278. 
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strangers, not under the control of the assured (w), the seizure 
of the ship or goods by the lender on a bottomry bond, or by 
the Admiralty as a lien for salvage dues, is not such a seizure 
as can cause a total loss ; as it arises out of the acts of the 
owner himself, and not out of any of the perils insured 
against (v). Whether the injury can be repaired or not will 
depend on the circumstances' of the place, as an accident may 
be remedied in one port while it cannot possibly be in another, 
In the latter case also the loss would be total (?r). 

2. Constructive total loss is where the thing exists in specie, 
and there is a physical possibility of repairing or preserving it, 
so as that it may reach the termination of the voyage in its 
original character. But where this would have to be done at 
such an extravagant cost, taking all the circumstances of the 
case into consideration, that the subject-matter of insurance 
would not be worth the money laid out upon it, this is a con- 
structive total loss(.r). The circumstances to be taken into 
calculation in such a case, if it is the ship that is damaged, 
will be the possibility and cost of repair in the particular place 
where the injury has happened, and the means of procuring 
money (y). Where the loss has happened to goods, the question 
is, “ Whether it was ‘ practicable ’ (in the business sense of the 
word) (z), to send the whole or any ])art of the cargo to its 
destination in a marketable state ? ” To determine this ques- 
tion, the jury must ascertain the cost of unshipping the cargo ; 
the cost of transhipping it into a new bottom (where neces- 
sary) ; the cost of drying and w’arehousing it ; and the cost of 
the difference of transit, if it can only be eflc(‘ted at a higher 

00~n/d,, 270. 

(r) llonetto v. Gtimeif, 11 C. 11. 17(>. 

(it;) Mtm V. 9 C. 11. 102. 

(.?') Head v. Htruhum^ 3 B. & B. 147 ; Hurrij v. Aheetlein^\) 11, & 0. 41JI : 
Young V. Tviriug^ 2 M. ^ (ir. r>93 : J/iwf;? v. Smithy 0 (\ H. 102 : 

(Uk V. Macredie, flsilH] A. 0. 503 ; 07 L. J. il. of L<ls. 00, In the ease 
of an exceptional ship, for which there is no doniaiKl, the value to sell 
in the maikct may be much less than the triu' value ; and it has been 
suggested that in such a case a more pr<n>cr criterion will Vic the price 
given for the ship Avhen new, with a (leiluction h>r wear and tear; per 
Wood, V.-C. : African Steam Ship Co. v. Sicanzt/., 2 K. tV: J. (>(U ; 25 B. J. 
(’h. 870 : Grainger v. Martin, 2 11. A S. 45(1 : :U 'li. J. Q. 11. 18(1 ; 4 B. & H. 
9, in Ex. Oh. 

0/) l^ing V. Manning. 1 II. L. 287 ; 2 0. B. 784 ; 1 0. II. 1(18. From 
the estimated cost of raising a submerged ship must V>c deducted tVic 
general average which would be couiribuliHl Viy the cargo : Kemj) v. 
JJalliday, T;. K. I Q. 11. 520 : 0 B. ^ H. 757 : ;ir> f,. 4. B. 15(1, in Ex. Oh. 

(z) 9 0. B. 103. 
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sum than the original rate of freight. Add to these items the 
salvage allowed in proportion to the value of the cargo saved, — 
and the loss will be total if the aggregate exceed the value of 
the cargo, when delivered at the port of discharge. But if the 
aggregate do not so exceed the value of the cargo, or of that 
part of it saved, the loss will be pj^rtial only («). 

Where the insurance is on the cargo, a mere retardation or 
interru])tion of the voyage, even if it amount to a loss of the 
whole season, is not a ground for abandonment. To justify 
this there must be an entire loss of the whole adventure, by 
the destruction, absolute or constructive, of the cargo itself, in 
consequence of the delay (h). And the utter destruction of the 
vessel makes no dilference, if another can be found before the 
goods are destroyed by delay (c). 

There is a loss of freight, either absolutely or constructively, 
where the shij) is either absolutely or constructi\ i*Iy unable to 
proceed on the voyage and earn it {d). But if, where the ship 
has been injured to such an extent as would have justified the 
owners in abandoning, the master has not done so, but has 
repaired, however imprudently, and in fact earned freight, they 
cannot afterwards abandon on finding that the repairs cost 
more than the ship and freight were worth {e). Nor is it any 
ground to claim as for a total loss of freight, that the expense 
of repairing the ship would exceed the whole am*ount of freight, 
if, taking the value of ship and freight both into consideration, 
it was prudent to repair. For the contract by the underwriter 
is, that the ship shall not be prevented from earning freight. 


(a) JRosetto v. Gurney^ 11 0. R. 170 : Kelmrr v. Hhtgrofte, 6 Ex. ; 
Fartiworth v. IIyd(\ L. 11. 2 O. P. 204 ; 36 L. J. U. V. 23, in Ex. Uh. 
Hale of cargo ordered by a foreign tribunal, and not due to any peril 
insured against, cannot be treated as a constructive total loss : Nt^yer v. 
Rain, 1 C. r. D. 358 ; 45 I.. .J. 0. V, 741. 

(h) Andemtfi v. 2 M, & S. 240 : lAizano v. Janson, 2 10. & Y*. 

160 ; 28 L. J. Q. B. 837. 

(ft) Ifunt V. Royal EA'clianga Aimranec Co., 5 M. k. S. 47. 

(a) Green v. Royal Esecliange Amiranee Co., 6 1'aunt. 68 : Idle v. 
Royal ExchaTige A^mrance Co., 8 Taunt. 755 ; or where the cargo Ts so 
damaged as to render it impossible, except at an expense which woulcf 
greatly exceed its value oh arrival, to carry it to the f)ort of dest^jiation •; 
Miohael v. GUlespy, 2 C. B. N. S. 627 ; 26 L. J. C. P. 806. Or wiiere the 
ship has been so delayed by a peril insured against, that the charterers 
were not bound to load the ship. Jackson v. Union Marine Assurance 
Co., L. B. 10 C. P. 125 ; 4( L. J. C. P. 27. 

(e) Chapvmn v, Benson, 5 C. B. 380; affii-med in H. L., Benson v. 
Chapnum, 8 C. B, 950 ; 2 H. L. Cas. 696. 
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Not that the freight sliall be any profit when earned (/). And 
it makes no difference, that the cargo was so injured by 
accident, that the delay and exjKinse of drying and re-shipping 
was greater than the freight was worth (//), which comes under 
the same principle. Nor that the owner, on liearing of an 
embargo on the ship, abandoned to the underwriter on the 
ship, who consequently became entitled to the freight, which 
was actually earned on tlie removal of tiie embargo ; because 
tliis loss arose from the voluntary act of the insured, with 
which and its conse(iuences the underwriters on freight have 
no concern (A). 

And so, in a later case, where a shii) had sustained con- 
siderable injuries at sea, and further injury on arriving at the 
port of destination ; the cargo was, however, delivered to the 
^‘onsignees, who paid the freight. Tlie owners abandoned to 
tbe insuters on the ship, who were held to be entitled to the 
freight, upon which they sued the insurers on the freight ; it 
i\as decided that they could not recover («). 

Notice of Where a constructive loss is treated as total, immediate 

abandonment notice of abandonment must he given to the underwriters (j). 

Otherwise the owners can only recover as for an average (k ) ; 
and if they once elect to treat it as a partial loss, they cannot 
afterwards make it total by abandonment (/). But the fact 
of a notice of abandonment having been given, which was 
ineffectual as coming too late, is no bar to their recovering 
for a total loss, if an absolutely total loss does ultimately arise 
from the cause upon which the oonstruetive loss was originally 
based. And so where a ship’s papers were first taken away by 
a foreign government, and some months afterwards — as the 
resnlt of the same act — she was finally seized (m). 

(/) Mifsit V. Smithy 9 C. B. 102. 

ig) Mordy y. Jotwn, 4 B. & C. 394 : Everth v. Smith, 2 M. & S. 278. 
See, however, v. Odlettpy, mjtra. 

(A) WCarihy v. Ahel, .5 East, 388. 

(t) Scattuh Marine A»mranre Gk v. Twrtu'r, 4 H. L. Ca. 312, n. 

(j) It need not \)e passed on to rc-insurcrs : Uzielli v. BosUm Marine 
InmraTice Co., 15 Q. B. D. 11 ; 54 L. J. Q. 142s 

(k) Mitchell V. Edie, 1 T. A GOH : Martin v. Crohatt, 14 East, 466 : 
Hwnt V. Boyal Exchange Aemratwe Co., 5 M. A S. 47 : Fleming v. Smith, 
1 11. L. C. 513 : Knight v. Faith, 15 Q. B. 649 : Kaltenbach v. MackevAie, 
3 C. P. D. 467 ; 48 L. J. C. P. 9. 

(/) Fleming v. Smith, 1 H. L. C. 513. 

(w) MellUh V. Andrewe, 15 East, 13. 



MARINE INSUIUNCE. 


371 


In the case of an insurance on freight, however, no aban- 
donment is necessary, for the simple reason tliat tliere is 
nothing to be abandoned Tliere never can be a total loss 
of freight, except from the inability of the ship to earn it, and 
from its liaving in fact not earned it (6/). The slfij) may cither 
be utterly destroyed, cn* it may be sold to third parties, or it 
may be abandoned to the underwriters on the ship itself. In 
the first case, it can earn no further freight ; in the second 
case, anything earned by it, after the abandonment, would, of 
course, lielong to the owners ; in the third case, to the under- 
writers ( p). 

The question, when a loss wliich is not actually total can be 
rendered so hy abandonment, becomes of great importance in 
the cas(.* of insurances free oi‘ particular average. Of course, 
nothing can be recovered upon them unless a total loss can he 
made out. Therefore, where an insurance of this nature was 
made upon silk, and it became greatly damaged and slunk 
intolerably, so tiuit it would have been necessary to unship, 
examine, clean, and dry it: the master sold it where it wm 
The jury found that he acted as a prudent uninsured owner 
would have done, but that the silk could at a reasonable and a 
moderate expense have been so treated as to be sent home as 
silk. It was held that this could not be made a total loss, 
and, therefore, nothing could be recovered {q)* The principle, 
however, on which and partial losses are distinguished 
is exactly the same, whether the policy admits of jiarbicular 
average or docs not (/*). 

It was at one time supposed that even where the insurance is 
free from average, if the goods insured are in separate parcels, 


(») Green v. Itoyal J^lxrhunge Aunrancr (h , U Taunt. (i8 : Mount v. 
Tfarrison^ 4 Ring. a'SH : overruling Par meter v. Todhunter^ 1 Camp. 541 : 
Potter V llanhhi. Ij. R. 5 C. 1*. 341: 311 R. J C. T. 147, in Kx. Ch. ; 
L. R. 6 H. L. 83. 

(o) Mohh V. Smith, 9 C. R. 94. 

(/;) Caxe v. Davidson, 5 M. A: S. 79 ; affirmiHl 2 R. & R. 379 : St(iiv{trt 
V. Greefwek Insurance (h.,2 II. L. (7. J59. When*. goo<Ls anil ship belong 
to the ftamc owners, and there is no pending freight, the underwriters on 
ship are entitled to compensation for the carnage ot the goods in the 
ship subsequent to the casualty : Miller v. Woodjall,^ K. &, R. 493; 
27 L. J. Q. R. 120. The underwritcjrs are not entitled to freight 
earned by another ship into which the g«xxis arc transferred : llickw v. 
Jtodocanaehi, 4 H. & N. 445 ; 28 L. J. Kx. 273. 

(^) JVdvo9w V. Iladdon, 9 C. B. 30. * 

(r) Roux V. Salvador, ,3 B. N. C. 277. 
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as hogsheads of sugar, or bales of silk, there might be a total 
loss of some, though others are not injured within the terms 
of the policy (s). One case went even beyond this rule. The 
insurance was on flax, warranted free of particular average. 
The vessel was wrecked, and part of the flax was saved from 
the wreck, part floated on shore, but all the packages were 
broken up. No entire package came on shore. This was held 
to be a total loss as to that part which was never recovered at 
all (/). The result would be to draw a distinction between two 
things which are, in fact, identical; viz., a partial loss of the 
whole, and a total loss of part of tlie cargo. The Court of 
Exchequer Chamber reviewed these cases elaborately in Ilalliy. 
Jansmx (?/), and decided that no such distinction existed ; and 
that the fact of goods, w'hich were insured free from average, 
being packed in separate parcels was immaterial, unless these 
parcels wei’e separately valued and insured. 

After thus overruling JJary v. the law was laid 

down to be that ‘‘where memorandum goods of the same 
species are shipped, whether in bulk or in packages not 
expressed by distinct valuation or otherwise in the i>olicy to 
be separately insured, and there is no general average and no 
stranding, the ordinary memorandum exempts the under- 
writers from liability for a total loss or destruction of part 
only, though consisting of one or more entire package or 
packages, and though such package or packages be entirely 
destroyed, or otherwise lost by the specified perils.” 

In RalH v. Jammty the Court expressly declined to say what 
the consequences would be, if the goods were not all of the 
same species. Two cases have .since decided that where articles 
of diflerent nature and kind are insured under a general 
description, the underwriter may be liable for a total loss ot 
some of the articles, though the rest are preserved. In the first, 
the insurance was by the master of a vessel on “ master’s effects 
warranted free from all average.” He saved his chronometer 
and a few other things, but the rest were totally lost. He was 

(#) Lewh V, IturJtrry 2 Burr. 1170, 

(0 Dary v. 1.5 East, r>r> 9 . 

(«) JhdU V. Jttnwn, 0 E. Ac B. 422 ; 8. iuvom. Jnmon 2.> b, J. 

Q. B. 300. The law is the same in the United states, 2 Phillips on 
Insurance, c. 1773, p, 450, 3rd ed. See as to w'hat constitutes a serrate 
insurance on each package, ICntwhle v. 2 H. A N. 549 ; 27 L. J, Ex. IQft. 
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held entitled to recover the value of the articles lost. The 
word ‘‘ effects ” was considered to have been employed to save 
the task of enumerating the nautical instruments, chronometer, 
clothes, books, and other things of which they happened to 
consist (v). In the other case, the insurance was on goods ” 
valued at a certain sum, and the insured put*on board an 
emigrant’s equipment, consisting of a variety of tools, materials, 

Ac., in several small packages. All were lost except three small 
packages ; it was decided that he might recover as for a total 
loss of the rest (w). 

3. The preceding remarks have necessarily involved a state* T<ifal loss 
ment of the cases in which only a partial loss can be claimed. ^ 

Tt is only important to add that a total loss may be changed 
into a ])ai’tial one by matters subsequent ; as where a total loss 
has ocijurred by capture, or in case of freight by embargo, 
which, by recapture or removal of the embargo, has been 
changed into a partial loss, in consequence oi' salvage and 
other charges ; unless the shij), by reason of the capture and 
resulting loss and charge, is so valueless as, per se, to justify 
abandonment (x). And it makes no difference that notice of 
abandoiimenb was given before the circumstances which turned 
it from a total into a partial loss were ascertained (//). Even 
though at that time nothing had occurred to alter the character 
of the loss (2). In a case where a ship had sui\k in deep water, 
the insurers, between notice of abandonment and action com- 
menced, got the vessel raised at their own expense, and then 
claimed to have the loss changed to a partial loss, on the 
ground that the vessel could then be repaired at an expense 
which a prudent uninsured owner would incur. In other 
words, they claimed by their own act, and without reference to 
the owner, to relieve him of part of the outlay which went to 
constitute a constructive total loss, and by this act to alter the 


(lO Duffy. Maektnzi^, S U. N. S. ir» ; 26 L, J. 0. P. ;U3. 

(w) Wtlkimm V. Ilyde^ 3 C. B, N. S. 30 ; 27 L. J. C\ P. 116. 

(a?) Hamilton v. MendrH^ 2 Burr. 1198. To change the total loss ‘into 
a partial loss the ship or f?oods must not only exist, but the circumstanceft 
must be such that the assured may reasonably lx* expecte<l to take poR- 
scssion ; Jloldsworth v. ir<V, 7 B. A C. at 799 ; Lozano v. Januon^ 
2 E. & K, 160 ; 28 h. J. Q. B. 337. 

(y) Jiaiubndyo v. yoihon. 10 East, 329. 

(a) PaftoruoH v. Jtitokir. -I 3^1. A S. 393 ; Urothevxion v. Harbor^ 5 
M.AS. ilM. 
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nature of the loss, and so to reduce their own liability. This, 
it was held, they could not do {a). Where, however, notice 
of abandonment has been given under circumstances which 
justified it, and accepted by the underwriters, this acceptance 
is final, even though circumstances subsequently occur, such as 
re-capture of the ship, which change the loss back again into a 
partial one (li). The same rule applies even where noti(*e of 
abandonment has been refused, if up to the commencement of 
the action facts existed which constituted a total loss (/•)• 

4. The character of the loss being settled, the next tiling is 
to ascertain the value of the thing lost, which may be done 
either by evidence after tlie loss, or by tlie pawious agreement 
of the parties. For a policy of insurance is not a jierfcct con- 
tract of indemnity. It must be taken with this qualification, 
that the parties may agree beforeliand in determining the value 
of the subject insured by way of liquidated damages, as indeed 
they may in every other contract to indemnity (d). Therefore, 
when an insurance was made upon a ship, valued at 17,500/., 
and she sutfered damage to her rigging and machinery in a 
storm which could not be rejiaired for less than 10,000/., after 
which the ship would have only been worth 9,000/. ; no injury 
was done to her hull. The assured were allowed to abandon 
and recover the whole sum (f»). 

But the conti:act being one of indemnity, and both jiarties 
being bound by the agreed value, an assured who has recovered 
under other policies can only recover the dilfercncc between 
the amount so re(Xiived and the agreed value in the policy ( /). 


(<7) Jilairmore Co. v, Mavrrdio, [ IHysj A. 0. riDIt , (>7 Ti. J. H. of I.<1 k IHi. 

(1)) Smith V. JlohrrtffOM. 2 Dow. II. L. C. 474 ; litnnbridgr v. 

10 East, 329 : oontra, Mv('arthy \\ Ahvl, 5 Knst, 888. As to wliat ia 
acceptance of abaiuiotimeiit, sec Shepherd v. llnidvrson^ 7 Apj>. (’as. 49. 

(<?) U‘uy» V. Iloyal JCxrhanye, [1897] 2 R. IX) , r>(» L. .1. Q. li. r>!H ; 
where tbe total loss consisted in the cafjlurc of a sliif), which was 
sequently, after action brought and Ix^fore trial, restorexi to her owners 
on the termination of the war, following Xuylor v. Taylor^ 9 H. k U. 718. 

(d) Per Patteson, J., Ireing v. l H. L. (’. 287 ; 0 (’. It. ItDl ; 

affirming S. (\, I C. B. 168 ; 2 C. B. 784 : L'ldytit v. SeereUm^ U. 11. 
6 C. P. 616. Such valuation do<*8 not prevent the ('’ourt from looking 
into the elements of the valuation, so as to aK(;ertain what is the subject- 
matter to which the valnatiou a])p1ies : WiHiaim v. North China' 
Inmrance Co.^ 1 C. P. IX 757. 

(«) v. Manning, mpra : Allen v. Sugruv, 8 B. k C^. 561 ; 

Woodtide v. Oloho Marine Itumranee Co., [1896] 2 Q. B. 105. 

(/) Binice V. Jones, 1 H. k C.769 ; 32 t. J. jfcc. 132. fcJce ante n« to 
fire insurance, p. 364. 
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Where there has been a total loss on all the goods, if the 
policy is a valued one, the price fixed must be taken (g). Where 
the policy is open, the value of the goods is fixed by taking 
their invoice price at the port of lading, including premium of 
commission and insurance {h). And, perhaps, a payment made 
on the shipment of goods, as the price of thh privilege of 
putting them on board, may be added to their value. But 
payments made for port charges, and other incidental expenses 
at the loading port, by virtue of a charter-party of which the 
insurers had no knowledge, cannot be so added (i). 

An insurance on cargo, or on goods, means the entire cargo, 
or all the goods to which the policy attaches. Therefore, if a 
part of the goods or cargo is safely put on shore, and the rest 
is lost, a proportionate deduction must he made from the 
amount that can be claimed from the insurers. And it makes 
no difference whether the policy is valued or open. Because, 
in each case, part of the subject-matter has been withdrawn 
from ri8k(y). On the same principle, an insurance onTreight, 
Vhere nothing is said to the contrary, is considered to be an 
insurance on the freight of a full cargo or the charter of the 
entire ship. If, therefore, less than the full freight would have 
been earned, had there been no loss, a proportionate deduction 
must be made from the amouut that can be recovered, in tlie 
event of a loss (k). The owner of a sliip effected an insui*aiiee 
with the defendants for 1,500/. ‘‘ upon freightVaiued at 5,500/. 
from New Orleans to liiverpool.” At the time the insurance 
was effected, the freight upon a full cargo at the rates then pre- 
vailing would have been about 5,500/. The ship, however, 
met with an accident on her way out which delayed her 
return voyage, and, in the meantime, the rates fell materially. 
Ultimately she sailed witli a full cargo, the freight on which 
was 3,250/., of which 025/. was paid in advance. On her way 
home she suffered a total loss of the balance of freight, viz., 


(jf) Lewh V. Jtiieker, 2 Burr. 1171 : Irvtng v. Manning ^ 1 C. B. 1(>8 ; 
2 C. B. 784; fi C. B. 391. 

W V. 12 East, 689. 

(i) WinUr v. Ualdivuimly 2 B. & Ad. 619. 

(J) Tohin V. Harford, 18 C. B. N. S. 791 ; 82 L. J. C. I*. 134 ; fiflirmwl 
in Ex. Ch. 17 0. B. N. S. 628 ; 34 L. J.C. P. 37. So in America: lirook 
v. Louisiana Insuramo (h,, 4 Martin, N. S. 640, 681. 

(k) Forbes v. Aspinall. 13 East, 323 : Detimm v. Home and Colonial 
Assurance Co., L. R. 7 C. P. 341 ; 41 L. J. 0. P. 162. 
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2,298Z. The plaintifiPs collected under other policies 3,250Z., 
and sued the defendants for the entire sum of 1,500Z. It was 
held that as to 925Z. there had never been any risk ; that the 
valuation under this policy could not be opened up in con- 
sequence of the fall of freights, but that the valued freights 
must be reduced ly a sum (1,0117.) which bore the same 
]*elatiou to it that the actual freight (3,2507.) bore to the sum 
taken out of the risk (0527.).* This left a sum of 3,8897. as the 
amount actually at risk on the valued policy, and, as 3,2507. 
had been paid by the other underwriters, the only sum 
recoverable from the defendants was 0307.(7). 

Where the insurance is on freight, and the policy is open, 
which rarely happens, the usage, sanctioned by decision, is to 
a<ljust the payment on the gross amount of freight payable, and 
not on the net amount after paying expenses (??/). 

There may be a total loss of part of the freight, if the ship 
is so damaged that she either cannot absolutely, or cannot with- 
out extravagant cost, be repaired so as to bring home that pai*t. 
But in estimating this, the cost must be calculated with refer- 
ence to the entii-e value of ship and freight, not to the value of 
the freight only(w). In such a case, of course, an aliquot 
amount of the gross freight is the measure of damage. 

In all cases of constructive total loss, whether of ship, 
goods, or freight, the insurer is entitled to the benefit of all 
that is made out of the subject-matter after the injury, as 
salvage {o). 

He is also entitled to the benefit of all rights and remedies 
possessed by the insured, which could be enforced, or which 
accrue to him, as a means of lightening his loss (p). 

The net salvage is that which remains after the expense of 
saving it, which must therefore be made good to the owner 
by the underwriters who benefit by it in their respective 
proportions (y). 

G) T?is Main, [^894] l\ 320. 

(m) Palmer v. Blaekhurn, 1 Bing. 61. 

(n) Moss V, Smith, 9 C. B. 104, 108. 

G) B^mx V. Salrador^ 2 B. N. C. 281, 288 : Oreen v. Royal Exvhanye 
Attsnranrv (h., 6 1’aunt. 72. See as to the pfmcipics on wiiich the 
remuneration of the 8alvor« is efctiniate<l, The Glengyle, [1898] P, 97 ; 
affirmed [1898] A. C. 519 ; 67 L. J. Q. B. 87. 

(^?) Kotih of England Jnsurunee Asnoeiation v. Armstrong, L. Jl. 
6 Q. B, 244. See ante, j). 3<J5. 

(g) Slutrp V. Glad static, 7 East, 24. As to tiic powers of the Court of 
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Where there is a policy of insurance on the freight of a 
gpecific cargo, if the captain, being driven back and unable to 
proceed with, the original cargo, was yet able to proceed with a 
less cargo, on less freight, the underwriters are entitled to the 
benefit of this (r). 

Where the loss is partial in the case of a ship, the question Valuation of 
is, to what extent has she been injured by the accident ? What ^ 

was her difference in value before and after it ? An obvious 
mode of ascertaining this is, by finding out what has been pro- 
perly and prudently incurred in repairing the damage, excluding 
everyttiing whicli amounts to actual new works or additions to 
the ship as she originally stood (s). If, however, the ship has 
been sold in her damaged condition, under circumstances which 
do not entitle the owner to claim for a total loss, the amount 
recoverable is the difterence between the selling price and the 
value of the ship at the commencement of the risk (/). No 
allowance can be made for repairs which have not been effected, 
unless the ship sold for less in consequence of not being 
repaired. If she did, such difference of price would be the 
result of the jieril insured, and of this difference the cost of 
repairs would be the measure. A ship met with a collision, 
returned to |^)ort, and was repaired. On setting out again it 
was discovered that she still leaked, and she ireturned again, 
and was again examined, and for that purpose stripped of her 
lower strake of wales. In consequence of the misconduct of 
the surveyors iu not replacing her wales, her lower timbers 
decayed so rapidly by heat and rain, that it finally became 
useless to repair her, and sh6 was sold to be broken up. This, 
of course, could not be claimed for as a total loss, the proxi- 
mate cause of the injury not being a peril insured against. 

The plaintiff, however, claimed to recover what would have 
been the cost of replacing the wales (which had not been 
replaced) as a partial loss. Ucld, that if he could have shown 
that he was about to refit the vessel to put her into the state of 

Appeal to (leal with the amount of salvage awarded by the first Court, 
see The Acconiac, 1 349 ; 59 L. J. i\ 91. 

(?•) Oreen v, JSxeh/inge Auurance ('o.^ 6 Taunt, 68, 72.* 

(«) Stewart v. Steele. 5 8co. N. 11. 927 : Altrh'mm v. LohrCy 4 App. Cas. 

755 ; 49 L. J. Q. B. 123. 

(j5) Pitman v. Vniv&rnal Marine Insurance Co.^ 9 Q. B. II. 192 ; 51 
L. J. Q. B. 561. 
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a sailing ship, and that he meant to sell her as a sailing ship, 
that would have been one of the expenses which he might have 
insisted on. His measure of damage would tlicn have been 
the expense of replacing the wales, or the difference in value 
between the ship so dismantled of her wales, and the ship with 
her wales put* up again. But as j*he was sold avowedly to be 
broken up, and as for that purpose she would have fetched no 
more if the repaii-s had been executed, no allowance could be 
New for old. njiide on account of them (u). As, however, it would be unfair 
that the underwriters should pay the entire costs of the repairs 
while the owner is put in a better position than before by the 
substitution of new materials for old, a usage of subtracting 
one-third of the cost on this account has sprung up(r). The 
rule, however, extends no further than the reason for it; and 
therefore, where the owner has derived no benefit, as where the 
vessel was on her first voyage (/r), or where the ship has never 
come into the owner’s hands, being either sold or broken 
up (x), no such reduction is made. 

A policy of insurance provided that if the insured should 
su'stain or become liable to others for loss or damage by reason 
of the collision of his vessel with any other vessel, the corpora- 
tion shall pay or make good to the insured such loss or damage, 
and indemnify him against such liability. Provided that this 
policy shall not extend to or cover any loss or damage which 
the insured may sustain or be liable to others for in respect of 
the cargo or engagements of the vessel. The plaintitf’s vessel 
was injured by a collision, and he claimed under the insurance 
to recover damages for loss in consequence of detention during 
repairs. It was held that although such damages could have 
been properly recoverable in an action against the owners of 
the colliding vessel, they did not come within the meaning of 


(w) StewaH v. Steele, 5 Sco. N. R. 927. 

(u) Po'ingdedre v. lUnjal Exelmi^gc Aituvranor Co., R. dc Mood. 'A7S t 
Aitchimn v. Lohre, 4 Apj>. Can. 755 ; 49 L. d. Q. R. 123. This rule does 
not apply to damages claimed for collision : The Jiernim, (> Asp. Mar. 
Law Cas. €5 ; The Mnunter, 12 Times L. 11. 204. 

(w) Fenwick v. lloh'itmm, 3 C. & P. 323 : Firitfy. Stevie, 8 C. & P. 200. 
If the policy provides that the rleduction shall not be made until the 
ship is of a certain age, but shall bo made after that age, it becomes 
immaterial whether the first voyage has or has not been completed : 
Hyrne v. Mercantile Inmranve Co., 4 H. & C, 500, 

(i*) Da Costa v. JVewnkam, 2 T. R. 407 : StewaH v. Stede, uhi mp. 
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the policy, which only referred to loss or damages to the vessels 
themselves {y), 

Wh(Te there has been a partial loss upon goods, if tlie policy 
is valued, the rule is as follows. As the price which the goods 
would have fetched, if sound, on arrival at the port of delivery, 
is to the difierence between the price and theii^ market value 
at the same time and place, bein^^ damaged, so is the value in 
the policy to the amount payable as loss. And it makes no 
diftercMice that, if they had not been damaged, they could hhve 
been kept and realised a much larger sum afterwards ( 2 :). 
Where the ])olicy is not valued, the rule is still the same, suh- 
stitnting “ the invoice price plus premium of insurance and 
commission,” for ‘Hhe value in the policy” (a). The object 
and elfect of the rule in eitJier case is the same, viz., t(» 
indemnify the assured without injustice to the insurer. The 
dimimition in value is calculated by tlie relative ])rice of sound 
and damaged goods at the port of delivery, where they would 
have to be sold ; because it is their price there which alone 
can determine tlie ratio of loss. But the value in the iiolicy, 
or the invoice price, is taken as the standard upon which pa\ - 
ment is to be made ; because otherwise the loss to the insurer 
would depend ui)on something against wdiieh he has not insuieil, 
viz., the rise or fall of the market. No allowance can be made 
in consequence of the fact that tlie damage caused to part of 
the goods has caused the whole cargo to fall in estimation, and 
has thereby allecded the selling value of the uninjured i>ortion 
of the goods (&). 

There can only be a partial loss of freight, as distinguislied 
from a total loss of jiart of the freight, by reason of expenses 
incurred in preserving it(r); these, of course, create ik) 
difficulty in estiiiiatiug. A shipowner, on an insurance of 
freight, may recover for the profits which he w^ould have 
made by carrying his own goods ; for these profits are of the 


(y) Shelhmrne v. Law Inirstmnit Corporation^ [1898] 2 Q. B. t>26 ; 

67 L. J. Q. B. 941. r l j 

(z) Lcmiii V. Jturke,\ 2 Burr. 1167: Cator v. C. ir. Insnrancr ('0 ^ 
L. 11. 8 0. J». 002 ; 42 L. J. C. T. 266. 

(a) Uxhrr v. Kohlt*^ 12 East, 616 : Waldron v. (\mnhey 2 Taunt 162. 
(^) Cator V. (J. ir, Itutnranrr Co.y L. B. tS t-. 1*. r».‘>2 ; 42 L. J. 0. 1‘. 
266 . 

(o') Mo;ts V. Smithy 9 C. B. 102. 
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same nature, whether he caiTi'es his own goods or those of 
anotiier (d). 

The extent of damages to which the underwriters are liable 
may sometimes be very diflScult to ascertain ; as, for instance, 
where a certain injury has happened from a cause insured 
against, and afterwards a fresh injury, which is not insured 
against, occurs, and no examination has taken place in the 
meantime; the case, however, must still be left to the jury, 
and the apparent impossibility of arriving at a conclusion is no 
ground for directing nominal damages (e). 

It is now settled that general average and salvage do not 
come within the suing and labouring clause. That clause is 
intended to encourage and induce the assured to exert them- 
selves to preserve the subject-matter of the insurance, and only 
applies to labour undertaken by the assured themselves; or their 
^^nts, or by persons whom they have hired for the purpose (/ ). 
^'or does it apply unless the subject-matter of the insurance is 
in some peril for which the underwriters would be liable, and 
which the particular exertion has a tendency to counteract. 
For instance, if a ship is disabled on its voyage, the goods 
being uninjured, the charges of landing and transhipment are 
recoverable under this clause against the insurers of freight ; 
for without such transhipment the freight would be lost (f/) 
They would not be recoverable against the insurers of the goods, 
since the circumstances of the case threw no liability upon 
them (7i). Where 406 cases of goods, which had suffered damage 
from perils insured against, were landed for examination, and as 
the result of such examination 1 06 Avere found to be damaged 
and were then sold, while the remaining 301 were found to be 
undamaged, and were forwarded to their destination ; the 
insurers paid the difference between the invoice price (which 
was the same as the market price) and the auction ptice upon 


(<f) yiint V. Flrmyng^ 1 B. A Acl. 45. 

(e) Hare v. 'fran/t, 7 B. A C. 14 : Kn'igM v. Faith, 15 Q. B. (*70.- 
(/) Aitchimn v. J^thre, 4 App, Gas. 755, at p, 764 ; 40 L. J. Q. B. 128 : 
Uzunlli V. BofiUm Marine Insurance (\k, 15 Q. B. 1). 11 ; 54 L. J. Q. B. 
142. • 

ig) Kidston v. Eminre Marine Insuraw^e, L. R. 1 C. P. 535 : 2 C. P. 
357 ; 36 L. J. C. P. 156. 

(A) See ^er Willcs, J., L. 11. 1 0. P, 548, explaininpr (ireai Ind. Peniu'- 
svla Co. V. Saunders. 1 B. A S. 41 ; 30 L. J. Q. B. 218 ; 2 B. A S. 266; 
31 L. J. Q. B. 206 : Jhwth v. Oair, 13 C. B. N. S. 201 ; 33 L. J. V. 99. 
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the damaged goods, and also Ig ? of the total cost of landing, 
examining, repacking, and delivery. It was held that they were 
not liable, as the plaintiffs contended, for the whole of the cost 
so incurred, and that their liability was properly restricted to 
the charges upon the goods actually damaged (i). Such 
expenses, when otherwise recoverable, are distinct from par- 
ticular average, and are not excluded by the warranty against 
particular average as regards special classes of goods. That is 
to say, expenses will be awarded under this clause which were 
incurred to avert a peril for which the undenvriters would be 
liable if it caused a total loss, or a loss above a particular per- 
centage, even though the expenses by themselves, or coupled 
with the loss which luis actually happened, do not make up that 
percentage (7). Such expenses can be recovered, though 
incurred before a total loss arising from a cause for which the 
insurers are not liable (/f) ; and though they make the total 
amount greater than the subscription of the uudenvriter (/). 
W e have seen that two-thirds only of those incurred in repair- 
ing the vessel can under certain circumstances be set up (?n). 
The charges for provisions and wages, where a ship is detained 
by an embargo, fall u|)Oii the owner and are borne by the 
freight (?t) ; these, therefore, arc not recoverable from the 
insurer of the ship (0) unless it has been abandoned to him, 
and then as he stands in the place of the owner, he must bear 
them (p). 

A claim against the insurers may also arise out of any contri- 
bution which the insured has been forced to make, in respect 
of an average loss. They are not bound, however, to reimburse 
to him the full amount of his contribution, but only that pro- 
portion ol‘ it which the value of his interest as insured bears 
to its value as estimated for the purposes of contribution ; or 
^ to put the same thing in another way, the owner of the goods 

(i) LymgU v. Colemun, [J8ar>] I Q. R. 49 ; 04 L. J. Q. B. 176. 

Q’) Kidston v. Kmpire Marine Imurance, ante, p. 3S0. 

(/i) Li vie V. 12 East, 048. 

(i) Le Cheminant v. l*ear»on^ 4 Taunt. 067 : LoJtre v. AitohiMOjij 
3 Q. B, D. 568, 500. fThe reversal of this ease in 4 App. Cas. 765 ; 49 
L. J. Q. B. 123, merely decideil that the paiticular expenses did'»not coliic 
within the clause. 

(wO Ante, p. 378. 

(/i) JDa CoHti V. ^emiham, 2 T, K. 414. 

GO Itohertiirn v. JSwer, I T, R. 127. 

QO Thompson v, Roweroft, 4*East, 34. 
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(as one of the parties to the contribution) has to pay in contri- 
bution (suppose) 10 per cent, on their contributory value ; but 
tlie underwriter has only to pay to the owner of the goods (as his 
assured) 1 0 per cent, on their value in the policy. Therefore, if 
the contributory value of the goods be 1 ,500/., and they are only 
insured for 500/., the owner will have to pay 150/. contribution, 
but he can only recover 50/. of this from the insurer (q). 

Where the adjustment of the average loss has been settled 
in a foreign port, on principles difiPerent from those which 
would have been acted upon in England, the underwriter is 
bound by such adjustment, when rightly settled according to 
the laws and usages of the place where it is made, and could 
have been enforced (r). But in the absence of clear i)»*oof that 
the usage of the country is such, the underwriter is not bound, 
unless the loss would be an average one in the country where 
the policy is made ; and the mere recital of the law on the 
face of the fortn'gn decree, assuming the supposed usage as its 
foundation, is not proof enough (,s*.) 

As to interest under stat. 3 4 W. IV. c. 42, see ante, tit. 

Interest (/). Independently of this statute, interest cannot be 
recovered as a matter of right (ii). 

IV. It now remains to give a brief sketcli of the* doctrine of 
General Average, so far as it is connected with the question of 


A general average Jloss is defined to be a loss arising out 
of extraordinary sacrifices voluntarily made, or extraordinary 
expenses necessarily incurred, for the joint benefit of ship and 
cargo. Where such a loss has taken place in a sea adventure, 
all the parties engaged in it are bound to make good the loss 


(v) 2 Arnould Ins. 960 ; 917, 6th cd. 

(r) Walpole v. JUioer, Park Ins. 898, 8th cd. : Xcuman v. Cazalet^ 
ibid.j 900, 8th cfl. : Huttu v. ScaramangOy L. 11. 7 C. P. 481 ; 41 
L. J. C. P. 170 : ne Mary Thomae, [1894] P. 108 ; 63 L. J. P. 49. . See 
the American cases, 2 Phill, 166. And the same rule was adopted where 
the insured had contracted to be bound by the practice of Britinh average 
adjusters, although such practice was in fact eyrroneous : Stewart v. 
West Indian ^ Pacljir Steam, Ship Co,, L. R. 8 Q. B. 88 ; 42 U J. 
Q. B. 84 ; affirmed L. R. 8 Q. B. 362 ; 42 L. J. Q. B. 191. 

(a) Power v. Whitmore, 4 M. & S. 141 : 2 Am. 946 ; 814, 4th od. ; 912, 
6th ed. 

(0 Ante,p. 169. 

(tf) Khiffston V, McIntosh, 1 Camp. 618. 
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incurred by one or more of their co-adventurers, by reason of 
such sacrifice or expense (p) . 

It does not come within the scope of this work to examine 
the cases in which this claim arises, nor to inquire when the 
loss may be subject of contribution, and when it*must be borne 
by the shipowner. These questions fall strictly within the law 
of shippin^^ and insurance, and will be found amply discussed 
in every treatise upon the point. Supposing, however, a claim 
for f^eucral average contribution to be established, it wull then 
be ne(‘cssary, with a view to damages, to ascertain. First, what 
IS the fund from which contribution is to be made : Second, 
what are the princij)le8 upon which that contribution is to be 
oalciilated. These two heads will establish the amount of 
contribution to which the ])arty suffering is entitled. 

I. The ship and freight always contribute (fr). And all 
goods carried for traffic, whether they pay freight or not, and 
whether they belong to morchaiits, ])assengers, owners, or 
masters (x). And such goods pay according to value, not 
weight ; for the contribution is made not on account of the 
incumbrance to the ship, but of the safety obtained. There- 
fore, in this country bullion and jewels contribute according to 
their full value (y). But gold or siher, jewels, precious stones, 
or other articles of value, do not contribute when carried about 
the person, or forming part of the wearing ’apparel, nor does 
the luggage of passengers ( 2 :). Deck goods contrjbute though 
they are in general not contributed for (a). Provisions and 

('jj) Am. S77 ; 81)1, 6th ed. As to what operations are for joint benefit 
of ship and cargo, see */<>& v. Langton^ 6 K. & B. 77y ; 20 L. J. Q. B. 97 : 
Migran v. Jnwrjf, 7 E. & B. 523 : 26 L. J. Q. B. 187 : Kevip v. Jlalliday^ 
« B. & S. 723; L. R. 1 Q. B. 520 ; 35 I. J. Q. B. 150 : Waltham v. 
Tojani^ L. R. 5 Ex. 110 ; 39 L. J Ex. 81, m Ex. Ch. . Harrason v. Bank 
-of AvKtrala^Mj L. R. 7 Ex. 39; 41 L. J. Kx. 36 : Uohinmm Pric(\ 
2 Q. B. D. 91, 295; 46 L. J. Q. B. 22, 551 . Shepherd v. Koitgen, 
2 C. r. D. 578, 585 ; 47 L. J. C. T. 67 : Atwiwd v. Sellar, 5 Q. B. D. 286 ; 
49 L. J. Q. B. 515 : Srenaden r. Wallace, 13 Q. B. D. 69 ; 53 L. J. Q. B. 
385 : affd. 10 App. Ca. 404 ; 64 L. J. Q B. 497 : The. Boufi, [1895] P. 125 ; 
«4 L. J. P. 62. 

(tv) Abbott, Ship., 8th cd. 503 ; 657, Kith ed., unless the ship-owper is 
the only person interested in both ship and freight, as where the Iq^s 
•claimed as general aTcrage occurreil when the shiji was proceeding in 
ballast on her outward voyage for the purfiosc of earning freight on the 
return voyage. Hhe Brigella, [1893] P. 189 ; 62 L. J. P. D. A. 81. 

(a?) Abbott, Shii'., 602 ; 657, 13th cd. Brown v. Stapgleton, 4 Bing. 119. 

(y) Abb. vh* sap., 1 Magens, 62, 63. 

(z) Am. 919 ; 890, 6th ed. Abb. 503 ; 657, 13th ed. 

(a) Stevens, 210 ; (Am. ed. Phill) ; ’Am. 919 ; 890, 6th ed. 
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warlike stores do not contribute {b\ although if cast overboard 
their amount is refunded. The reason of this is stated to be, 
that these articles themselves are the means of preserving 
and benefiting the whole. But this reason might with equal 
propriety be applied to all the ship’s furniture. The true 
reason appears to be, that provisions, being destined to be 
' consumed during the voyage* belong to wear and tear. The 

exception, however, only extends to what is meant to be used 
during the passage, and not to such provisions as may be 
shipped on freight (r). Goods carried by mariners on their 
own account contribute, unless perhaps when the permission 
of carrjing a certain quantity is granted to them in lieu of 
wages (d). 

Mariners do not contribute for their wages, except in the 
Single instance of the ransom of the ship, fn that case they 
are required to contribute, in order to encourage resistance (e). 
Kansom is now prohibited by statute (/), but only in the case 
of enemies. It is still lawful when the vessel has fallen into 
the hands of pirates or other plunderers (y). 

That which has been sacrificed contributes, in general 
contribute. average, equally with that which has been saved. Otherwise 
the owner, receiving their total value, would suffer no loss by 
the sacrifice, while the other owners would. Not only goods 
jettisoned, but those which have been sold for the benefit of 
ship and car^o, contribute, for they are equally contributed for : 
and the same is the rule as to the freight which would have 
been payable in respect of them : for it is also contributed for, 
and must therefore take its share in the entire loss ( h). 


Only property 
to 

risk contri* 
hutes. 


Nothing of course contributes which has not been exposed 
to the risk ; because if it was ne\er placed in jeopardy, it was 
not saved by the loss, and cannot be liable to make it good. 
Therefore, neither goods landed, nor sold for the necessities of 


(h) Brown V. StapylHm^ 4 Bing. IB). 

(c) Benecke, 307. 

(a) Bencck^, 308. 

(tf) Abb. 504 ; 658, 13th eel. ; Beneck^, 308. 

(/) 22 G. III. c. 25 ; 43 G. 111. c. 160, ss. 34. 35 ; 45 G. III. c. 72, 
88 16 17 

'O) Am. 916 : 887, 6th ed, 

(A) Am. 918 ; 889, 6th ed. ; Stevens, At. 61, 6th ed. ; Abb. 505 ; 668, 
IStb ed. 
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the ship before jettison, nor those taken on board afterwards, 
contribute (/). Nor do goods which have been jettisoned 
themselves contribute for any subsequent disaster, nor does 
the owner of goods jettisoned, who recovers them after a second 
jettison, contribute towards such subsequent loss*(y). 

Freight, in oj*der to be contributory at all, must have been 
pending at the time of the sacrifice. If the cargo, or part of 
it, has been delivered before the average loss, the freight due 
in respect of it does not contribute, nor does freight paid in 
advanct' (Z:). Where a ship was chartered for an entire voyage 
out an<l home, under a stipulation that no freight was to be 
paid for the home voyage, unless both were performed safely, 
and a general average loss occurred on the out voyage, it was 
lield that the freight home should contribute, on the ground 
that it was one entire sum(/). But this decision has been 
doubted by Beneckc (w), who thinks that the freght ought to 
have been apportioned with a view to contribution, and that 
each voyage should bear its own loss (/e). 

II. The principles upon which the contribution is to be made 
must depend upon two points : First, the mode of estimating 
the loss incurred ; secondly, that of estimating the value of the 
property saved. 

1. As to goods ; this will depend upon the place where the 
adjustment is eflected. If at the ])ortof starting, the value will 
be the price of the goods, increased by the sliipping cliarges and 
insurance, if the goods cannot be replaced (<>). Jf they can be 
replaced, their cost price and charges without insurance, which 


(0 Am, 917 ; 888, (ith cd. ; Ifoyal Mad S P, Co. v. Knghftli Itanhof 
Pio Jamdro, 19 Q. R. 1). 362 ; 57 L J Q. R. 31. 

(,;) Am. 918 ; Beneckc, 182 ; but see Am. 889, Hth eel., where the 
modern practice is stated to be different. 

ik') Arn. 937 ; 906, 6th ed. ; Beneckc, 314. Rut if it is not to be 
recovered back by the shipper in any case, it contributes in the hand of 
the shipper, either directly as an interest in freight, or indirectly m the 
enhanced value of his goods at risk : Prayvft v. 19 C. B. N. S. 

169 ; 34 L. J. C. P. 274 ; Arn. 905, 6th (m1. 

(0 WilUaim v. London Assuratwe Co., 1 M. & S. 318. 

(w.) P. 315. 

In') See 2 PhilL 142, as to cases where a ship is chartered for successive* 
ports. 

(w) Bcneck^, 289 ; Arn. 929 ; 898, 6th ed. : Tudor v. Macomher, 4 Pick. 
34 ; 2 Phill. 131. Prepaid freight must be also added if the goods 
would have been carried on ; Fletcher v, Alexander, L. R. 3 C. P, at 
pp. 386, 387 ; 37 L. J. C. P. 200, 202 : Frayes v, mpra. 

M.D. C C 
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will be saved (^i). Where the adjustment takes place at an 
intermediate port, or at the port of destination, they are taken 
at the net value they would have sold for there, deducting 
freight, duty and landing expenses (q). If, however, the rest 
of the goods Saved have been damaged by the same accident as 
that which caused the jettison, or by a subsequent disaster, it 
may be presumed, that if the goods cast away had remained on 
board, they would have met a similar fate. Their value must 
be estimated as if they had arrived at the port of adjustment 
in a state of as great damage as the rest of the cargo (r). 
And if liable to leakage, or breakage, a similar deduction ought 
to be made on that account (.<?). If the goods jettisoned are 
recovered before adjustment, the loss is estimated by adding 
the amount of damage they have sustained to tlie expense of 
recovering them (/). 

Where jewels or other articles of great value are designated 
in the bills of lading as of inferior value, tliey are allow'ed for 
at the value stated. But articles of this nature in ]wiRseugei*s^ 
trunks are allowed for at their real value, bec ause no hills of 
lading are signed for such goods (?0- 

As a general rule, good.s taken on deck arc not contributed f<»r 
if lost (.r). But where an established usage to carry goods in this 


(;>) Ucricckc', 2SS. 

(q) Aril. 1107, Cth ml , neiK*( k«\ 2.SS. 2S11. 

(/’) Ueneckts 21H1 , Arii. IKJO ; SiHl. r»th ed. Thi^ ciurNtioii \\;is con- 
sidered in a leccnt <*as(’, m whicli half of a cargo ut salt on iioanl of a 
ship which saile<l fiom LiverjKH)! to (’alciii ta, was ji'tt woned on the Irish 
coast, and the other half hiuiiglit bact to Ja^eqKK>l so damaged as t(> be 
almost worthless. The conclusion to be drawn from the discussion 
would seem to be, that there is no lule or presumption of law jesjiecting 
the condition in which the goods letlisoncd w’ouJd have aiiivi^d if they 
had not Ix'on thrown overboard , but legaid must bt> had to all (he 
probabilities of the case, the nature of the gooils, and the mode in which 
they w’cre packed. Ami that if, under the eircumstances of that 
the average stater came to the pro|>er conelusion that they woukl have 
arriveil at fiiveipool m a hoiukI state, so that they might have been 
carried on, the value would be the cost price, w’lth the shipping charges, 
jiremium, anrl prepaid freight. If, on tlic coiitiary, he carnedo the con- 
clusion that they w'oiild ha\e arrived so damaged as not to he worth 
carrying on, or the ship was so damaged that slic could not be reiiaired 
so as to carry on the adventure, the value of the goods in their damaged 
condition must be taken without freight or charges : Pletchev v. 
Al(‘,i‘nn(lvr, L. R. .*1 C. P. 375 ; .‘17 L. ,J. V, P. VJX 

is) 2 Phill. 131. 

(0 Am. 9H0 ; «9l), Oth ml. ; 2 Phill. 134. 

(u) Benecke, 294. 

(«*) Moss V. Tliwaitr ; Bavhhonse v. Uij)h‘y, Park Ins. 23, 24 : MUler 
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manner is proved, they may be contributed for ; as, for instance, 
timber, or pigs carried between Waterford and London (y). 

The amount payable for freight of goods jettisoned is calcu- Kreifrht. 
lated at the gross amount they would have earned if saved (z). 

But il* part of the goods saved by the jettison hre afterwards 
lost, it must be presumed that a similar portion of those cast 
away would have been lost also, and freight can only be allowed 
on the residue {a). 

Damage done to the ship in siu^h a manner as to fonn a Sbii). 
genend average loss, may amount to a partial injury, or a total 
destruction. In the former case, the measure of indemnity is 
the cost of repair, deducting one-third new for old (&). [n the When totally 
latter case, it was, however, contended that no contribution at 
all should take place. It w’as argued that where the destruc- 
tion of the vessel, by running her aground, sn}>i)Osc, became, 
absolutely necessary, it was no longer such a voluntary act 
as would constitute an average loss. That if it were not. 
absolutely necessary, it was merely a gratuitous damage. I’lie 
contrary doctrine, how'ever, lias been established in America, 
on the ground that such an act, though morally speaking neces- 
sary, involves a sufiicicnt exercise of choice and volition to 
render it voluntary ; and tlmt the owner ought not to be 
deprived of all recompense, because a greater loss has hap- 
pened than was perliajis anticipated (r). The measure of 
adjustment in this case is the value the ship would have been to 
the owner, if he coiild liave had her iii security at the moment 
of the loss, and the gross freight w hicli she would have earned (^/). 

When goods are sold to raise money for the repairs of the W h ro 
ship, the loss in general bills wholly on the shipowner, and is ‘ ^*^'^*** 

V. TctJteruKjfoH, (I H. & N. 27S . 30 L .1 K\ *J17 ; .lUinucd 7 II' N. . 

31 L. J. Kx. 3r>3. 

(y) Gotddv. ()liret%A 11 N. V’. 131 Miluanf \ //ihhrrt,‘,\ (} I’ 120; 

V. jMnvwood^ 7 Q, 11. J). (>2, r>n .1. U. (>13* Jiurhm v. 

12 Q. B. I). 218 ; ,r>3 B 3. Q B 133. In tiu* Pniti'd States, lliih 
exception m favour of established usai^e is not allowed ; Arii. 802, (ith ed., 
citing (^mm v. Athrn^ 13 Maine (1 Shepley), 220 ///v/e.r v. rn/trd 

Ins^nuincf ^h,, 3 Johns. (N, Y.^, 178, 170 Stutth v. WrHjht, I Canfos, 

43 ; Dodge v. Jiartol^ 5 •CJreeiileaf. 2S(‘i. 

Cz) Arn, 031 ; 000, 6th ed. 

(«) Beneck(5, 201. . 

(ft) Beneok^^, 204 ; Abb. 7)04 , r>r»l, 11th eti. 

CohimJnan lamewnee Co. v. AMhbt/, 13 I’eieis, 331 ; 3 Kent, (\>nuu. 

239. 

((f) Ibid. ; Arn. 831 ; 900, Glli ed. 


. <; 0 2 
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not the subject of contribution ; for the owner of the ship 
undertakes to have the ship fit to perform her voyage, and any 
expense incurred for this purpose must be borne by him (c). 
The contrary, however, will be the case wliere they have been 
sold to effect'* repairs, which arise out of what was itself a 
general average loss. In such a case they must be contributed 
for according to the price they would have fetched at their 
port of destination, subtracting freight, duty, and landing 
expenses (/). The same questions as to the different mode of 
valuation arise in this case, as in that of goods sold by the 
master, for which the shipowner alone is answerable {g) ; and 
th<‘ same solution seems to be applicable. Mr. Arnould has no 
doubt that goods sold in this manner ought to be paid for 
wfiether the ship arrives in safety or not ; and distinguishes 
the case from that of jettison, on the ground that a debt is 
contracted by the sale, which is unaffected by the result of the 
adventure to which the money was applied (h). 

Where money is raised for the general safety, and not merely 
to enable the shipowner to carry out his own contract, it must 
also be replaced by general contribution ; with all attendant 
expenses, such as charges incurred in drawing, interest whether 
ordinary or marine, and loss in the exchange (i). 

2. The broad^ principle upon which the property saved is 
estimated is, that the value of the pro})erty to its owners, as 
saved by the sacrifice or the expenditure, is the value upon 
which it ought to contribute towards making good the loss (k). 
As the adjustment is generally made at the port of discharge, 
this is, in most cases, their net value in the state in which 
they come into their owners’ hands at the port of destination (1). 

(e) Powell V. Gitd'ffcon, 5 M. & S. 4111, 437 : Thnira/i v. Pennofi, 1 Ea^. 
537 ; affirmed 3 Ex, 644 : Hallett v. Wigram^ 9 C. B. 580 : AtMrigoii v. 
Stephenn, 7 Ex. 567. 

(/) Am. 931 ; 901, 6th ed. ; 2 Phill. 129 ; Bcnecke, 274. 

Isi) u\nU, p. 316 ; 2 Phill. 129. 

(A) Am. 924 ; 798, 4th ed. : Powell v. Gudgeon, 5 M. & S. 431. In 
Mr. Amould’s opinion the result of the authorities appeared to be — 

1 . That where goods are sold to defi’ay the necessary repairs of the ship, 
they are paid for though the whole adventufe may be finally lost. 

2. That where they are sold for general average purposes, they are not to 
be contributed for unless something is saved ; Am. 942, 2nd cd. ; 798, 
4th ed. But see Am. 892, 6th ed., est eeqq. 

(i) Am. 932 ; 901, 6th ed. ; Beneck<?, 250. 

(A) Am. 932 ; 903, 6th ed. 

(0 Am. 933 ; 902, 6th ed. 
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When the ship is sold, the price of course determines her In the case of 
value (rw). If not, her value is ascertained by taking her value 
at starting, and subtracting from it, 1st. The provisions and 
stores expended ; 2nd. Any partial loss she has sustained up to 
the time of adjustment {w) ; 3rd. Natural wear and tear of 
the voyage, unless made good by the repair of a particular 
damage (o ) ; 4th. Perhaps any subsequent general average 
losses to which she has had to contribute (p). To this result, 
however, must be added again the amount paid to the ship as 
contribution on account of general average loss to herself (5^). 

The Slim so found will be the value at which she is to 
contribute. 

In a recent case the same (juestion arose in the following fipudmim r. 
circumstances : — A ship of the estimated value of G,000/. 
started on her voyage from Chittagong to Dundee. On the 
voyage she met with a storm whicli caused certain damage 
estimated at 3,429/. Tlie ship was subsequently tlirown on her 
beam-ends, and in order to right her the main-mast and fore- 
mast were cut away. The cost of repairing the general average 
damage was estimated at 5,797/. On the arrival of the ship by 
towage at Calcutta it was found that the cost of repairs would 
exceed her entire value when rejiaired, and she was accordingly 
condemned and sold as a constructive total loss. It was con- 
tended for the defendants, that a deduction 0/ I5. M, new for 
old ought to be made from the estimated cost of rejiairing tJie 
particular average damage. This was rejected by the Court on 
the ground that such a deduction could only be made where 
the repair had actually been ellected, by which the owners of 
the ship were benefited. Incidentally the Court had to lay down 
the rules for estimating the value of the ship for the purpose 
of contribution. Lojies, L.J., said : “ Putting the matter in 
popular language, the question is, what the shipowners lost by 
the general average sacrifice in this case. To determine that, 
it is necessary to see what they had at risk at the time when it 
was made. What they then had at risk could, as it appears to me. 


(///) Am. 11. (A) ; 81 a, 11 (^‘ 0 , aid. fd. * Jiell v. Snnth, 2 JoJins. ilS. 
As to ships of exceptional character, see antc^ p. 368, 11. (..r). • 

(») Arn. 1)35 , 1)04, 6th cd. 

(<0 Ileiiecke, a 12. 

ip) Am. 1)36 n. ( 0 ) ; 1)04, 6th ed. 

Am. 936 905, 6tlied. ; Uenecke, 311. 
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only be the value of the ship as it existed at that time. The 
ship having been previously damaged by perils of the sea, and 
a particular average loss having occurred, her value, when the 
general average sacrifice was made, would be her value as 
depreciated by the particular average damage. That value in 
practice can only be arrived at approximately, by deducting 
from her value as she existed before that damage occurred 
what it would cost to repair it. Deducting from tlie value 
so ascertained the amount for which the ship was sold at 
Calcutta, we get the amount of the general average loss” (r). 

Goods. Goods contribute on their actual net value, that is, on their 

market price at tlie port of adjustment, free of all charges for 
freight, duty, and landing expenses (s). When part of tlie goods 
are sold for money with a discount, and part on credit, by 
which a higher price is obtained ; the usual discount and 
guarantee must also be deducted from the latter portion of 
their price. Ko deduction, however, is to be made for insurance 
premium, because it forms part of the prime cost, and its pay- 
ment does not depend uj)on the future fate of the goods ; nor 
for commission, because all parties are to be treated alike, 
whether the goods go into the hands of their proprietors, or of 
a commission agent (t). 

ll'reight. The shipowner saves by the measure taken for the general 

benefit, so much, of the freight as he finally receives from it ; 
deducting that part of the wages which remained unpaid at 
the time of the accident, and deducting also those port and 
other charges which he would not have paid if the vessel had 
been lost. This is consequently the amount for which the 
freight ought to contribute. Wages j)aid in advance ought not 
to be deducted ; for these advances cannot be considered as 
diminishing the freight saved, with wliich they stand in nq, 
connection whatever (u). No contribution is due from frei^ht^ 
when, owing to the length of the voyage or other causes, it is 
entirely consumed by the wages, for its contributory value is 
only its excess over wages. On the same principle, when a 
ship is disabled, and a cargo sent home in a second, the 
excess of freight for the entire voyagd over that paid to 

(/•) Uendenon v. Shunkland. [18961 1 Q. B. b2Ty, at n. 530 ; 05 L. J. 
g. B. 340. 

(#) Arri. 940 ; 907, Otk ed. 

if) Bencck^‘, 301. 


(w) Bciicolvc, 313. 
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the substituted ship, alone forms the contributory value of 
freight (x). 

The application of these principles will be best shown by Example of 
an example of an adjustment, bon-owed from Arnould on ^.djustment. 
Insurance (y) : 

VALUATION OB" LOSSES. 

Goo*ls of A. jettisoned . . £500 

Dainafife to goods of B. by the 
](>ttison .... 200 

Freight of A.'s goods 3 ctti- 

soned 100 

Price of new oalile, anchor, 
and mast . . .£800 

Deduct new for old . 100 

200 

Expense of bringing ship off 
the sands . . . .50 

Pilotage and expenses of going 
into and out of port to icfit 100 

Expenses there . . . 25 

Adjusting av(;ragc . . 4 

Postage .... 1 

Total amount of losses to be 

contributed for . . £1,180, Total contributory value £11. SCO 


VALUE 01" ARTICLES TO 
CONTRIBUTE. 

Goods of A. jettisoned . . £500 

Net "iraluc of goods of B., de- 
i \ uct mg freight and charges 1 ,000 
Ditto of goods of C. . . 500 

„ „ D. . . 2,000 

„ „ E. . . 5,000 

Value of ship, deducting 
wear and teai, amount of 
paiticular average loss, 
stores and provisions . 2,000 
Clear freight, deducting 

w'ages .... 800 



This amount equals the amount to be actually received, and 
must be paid to the jiersons entitled in rateable proportions. 

The foregoing observations upon Marine Insijrance and • 


(a) Aril, i)39 ; 1)07, (hh cd. : ^<carle v. zSVere//, 4 Johns. Vh. 218. 

(y) Arn. 900, (ilh ed. See, toq, Jlewh r»on v. iSha Ma fu1 ^ [1890] 
1 Q. B. 52.5 : 05 L J. (,) P,. 8lo 
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Average present only a very meagre sketch of the law of 
damages arising out of those branches. The whole subject, 
however, has been so exhaustively treated in various well- 
known books, that I thought it unnecessary to go to any 
greater length. The reader can easily fill up the outline fiora 
the sources indicated. 



CHAPTEK XII. 

1. Ejfclmvnt. 3. Writ of Qmnw im pith t. 

2. r/Y ff iloirrr tnule mhil haht f. j 

These actions were, when this chapter was originally 
written, the only mixed actions that remained. Indeed, 
ejectment was only such in a single instance. 

1. The action of ejectment has undergone curious transfor- 
mations since its birth. Originally, the lessee of land had no 
remedy when ejected, exccjit on the covenant made with him 
by his landlord, [n no case could he regain ])ossession of the 
land. Then the writ of qintre vjecii was invented, by means of 
which he could recover the term, if ousted by his landlord, or 
any one claiming under him. It did not extend to strangeis, 
however. Later still, the writ of vjectionc JirnKV was devised, 
which enabled him to sue any ejector for damages, but bo 
could not be replaced in possession of the f^oil by means of 
it. Finally, it became settled, ajiparently about the time of 
Henry VTl. {(t), that restitution of the laud could be enforced 
in this manner. The action of ejectment, while retaining its 
form as a personal action, became, tlieneeforward, substantially 
a real action. TJie recovery of the soil alone was sought for, 
and only nominal damages were given {If), lly the Common 
Law Procedure Act, ISb:?, it lost even the disguise of an action 
of trespass, and became avowedly a mere issue to try the right 
to the soil. The judgment was to recover possession of the 
laud, without any mention of damages (r). This constituted 
it strictly a real action. In one case, however, it became a 
mixed action, from the possibility of recovering damages. This 


(Jhaiiges in 
the character 
of ejectment. 


(//) Fitz. N li. r)0r> ; I as, 220, ath cd. 

(/O See Adams, Eject J— 7. 

Cc) Sched. A. IS— 17. 
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occurred in ejectment by landlord against tenant, it being 
enacted, that whenever it should appear at the trial that the 
tenant or his attorney had been served with due notice of trial, 
the claimant might be permitted, after his right was established, 
to give evidence of the mesne profits from the expiration of the 
tenant’s interest down to the time of verdict, or some time pre- 
ceding to be specially mentioned (^Z). As to damages in respect 
of mesne profits see Ch. 14. 

Now, under the rules and orders in force under the Supreme 
Court of Judicature Acts, actions for the recovery of land are 
commenced by the same writs as other actions {e ) ; and claims 
may be added in respect of mesne profits or arrears of rent or 
double value in respect of the premises claimed or any part 
thereof, and damages for breach of any contract under which 
the premises or any part thereof are held, or for any wrong or 
injury to the premises claimed. No other cause of action can, 
however, be joined unless by leave of the Court or a judge (/). 

2. Both the writ of right of dower and of dower unde nihil 
hahet were preserved by 3 & 4 W. IV. c. 27, s. 30 ; but the 
right to damages whic.h was given in the latter action by the 
statute of Merton, 20 Hen. III. c. 1, has now })a8Bed away, 
that statute having been recently repealed by the Statute Law 
Revision Act, 1881 {g). 

3. Proceedings in guare impedit are now^ commenced by 
writ of summons in the ordinary form endorsed with notice 
that the plaintiff’s claim is in qmre impedd, and are subject 
to the rules and practice of ordinary actions (//). Previous to 
the stat. 2 Westm, II. c. 5 (i), th*e plaintiff in a quare impedit 
recovered no damages, lest any profit the patron should take 
should savour of simony ; and this is the cause that the king 


(d) ir> & 16 Viet. c. 76, s. 214 ; and they might be recovered, though n6 
notice was taken of them in the W'nt or issue : iSnuf/i v. y’et/, 9 Ex. 307. 
(r) Ord. 2. JL 3. 

(/) Ord. 18, Ji. 2. The writ can be specially endorsed ; Or 3, B. 6, 
An action to establish title to land is an action for the recovery of land 
within tins rule: Whet^to/ir v. 1 Ch. D. 99 ; 45 L. J. Ch. 49 ; sec 

also Ciwh V. Enchmarch^ 2 Ch. D. Ill ; 45 L. J. Ch. .504. 

(y) 44 & 45 Vict. c. 59. The cases relating to such damages will be 
found if required in the earlier editions of this work. For the jiraotice 
as to actions for assignment and arixiars of dower, see 2 Seton on Decrees, 
683 ; 2 Daniell’s Ch. Tr. 1363. 

(/O Sec orders and nilcs. Appendix A., Part 3 s 4. 

CO 13 Ed. 1, e. .5, s 3. 
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ill a qmre impedit recovers no damages, because lie is not 
within the purview of this act {Ic), 

The above statute enacts, “ that from henceforth in writs of 
qmre impedit damages shall lie awarded, to wit, if tlie time of 
six months shall pass by the disturbance of any person, so 
that the bishop do collate to the church, and thh true patron 
lose his presentation for that time, damages shall be awarded 
to two years’ value of the church; and if the time of six 
months shall not pass, but the presentment be deraigned 
within the said time, then damages shall be awarded to half a 
year’s value of the church.” 

The value of the church, in computing damages in an action 
of quare impedit^ is always to be estimated at what the church 
might have been let for (/), 

If six months have passed since the church became void, 
and the bishop have not collated, the plaintitV in an action of 
quare impedit has an election to jiray a writ to the bishop ; in 
which case, as he does not lose his presentation for that time, 
he can only recover damages to the amount of half a year’s 
value of the church ; or as the right of collating has accrued 
to the bishop, he may proceed m the action, in order to recover 
damages to the amount of two years’ value of the church ; but 
if he elect to do the latter he loses his presentation for that 
time (m). 

If six months have })assed since the church became void, 
and the bishop have collated, yet if the incumbent be after- 
wards removed, in consequence of a judgment in an action of 
quare impedit^ damages can ‘only be recovered to the amount 
of a half year’s value of the church ; because the plaintiff does 
not in this case lose his presentation for that time {u). And 
where the plaintiff’s clerk had been admitted and inducted, 
and remained in possession for more than half a year, until he 
was turned out by a writ of restitution, the Court refused to 
give full damages (o). 

Damages are recoverable in an action of qmre impedit 

(Ji) 2 Inst. 362. ' 

(0 2 Inst. 363. 

(w/) ; Jiiithoj) of Kvefer Y. Frvaliejl Lutw. 901 : Holt v. Hollatid, 

Lev. r)9, contra, 

(/i) 2 Inst. 363. 

UO Farl of Pembroke v. JioMfoclt, Cro. Car. 171. 


Stat.2Westm. 

11. c. 5. 


Where bishop 
has not 
collated. 


Where bishop 
has collated. 


I> I mages 
ap linst every 
di,^ lurber. 
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Where no 
actual loss. 


When two 
years’ value 
may be 
recoverea. 


against every disturber of the patron in his right of pre- 
senting (jo) ; therefore in qmre impedit against the patron and 
incumbent, where the plaintiff has recovered the advowson 
after the lapse of six months, if the incumbent has counter- 
pleaded the title of the plaintiff^ the two years’ value may be 
recovered against him as well as against the patron ($'). 

The words “ six months ” in the above statute are to be 
understood to be six calendar months, being clearly equivalent 
to the half year spoken of in the same clause (r). When judg- 
ment was given within six months, but, before the writ could 
be served upon the bishop, that period had expired, upon which 
lie collated by lapse, it was held that only damages for the half 
year could be recovered (s). 

But where upon the foundation of a chauntry the composi- 
tion was, that if the patron present not within a month the 
(Tdinary shall collate ; in a qmre impedU, brought i'or this 
chauntry, if the month be past, the plaintiff shall recover 
damages for two years within the equity of the statute, because 
the patron in such a case loses the presentation, though six 
months liave not elapsed (/). 

When the plaintiff* recovered in quare impedit, and there was 
no other disturbance but the presentation of the king who had 
revoked it, and no disturbance by the incumbent, the plaintiff’ 
was held not entitled to damages (w). But it was said by 
Newton, J., that a man shall recover damages in quare impedit 
where he was never disturbed ; and Ashton, J., laid it down, 
that if 1 present and my clerk is inducted, and J. N. brings 
quare impedit against me for this, tind after is nonsuited, I shall 
have damages {x). 

When the plaintiff brought quare impedit against the bishop, 
and also against J. T. of the same church, and the bishop con- 
fessed the disturbance, and J. T. traversed the title of tfie 
plaintiff*, which was found for the plaintiff; the plaintiff 
claimed a writ to the bishop, and two years’ value, the six 


(^) 2 lust. 3GH. 

2 Just. 3(>3. 

( 7 *) Tullrt V. Winfitld^ 3 Burr. 14r»5. 

(;#) 2 Inst. 363. 

CO 2 lust. 362. 

(?/) 13i. Dam. pi. 171. 

(a?) Br. Quare Impedit, p. 83 ; citing 22 H. VI. 25. 
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months having expired. Thorp, J., said, you cannot have the 
value of two years and writ to the bishop ; and because the 
ordinary cannot have the lapse when he confesses the disturb- 
ance, it was awarded that the plaintiff should have writ to the 
bishop, and damages of half a year {y). 


(jf) Br. Qu. Imped, pi. 103. See the tnree last cases cited m 17 Vin. 
Ahf. 466—4(57, ed. 1743. 
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CHAPTER XIII. 

1. Trorcr. I IV. llcjjfrrui. 

If. Dot time. I V. llhtjal Dtati'ct^a. 

III. 'JW 'spn A.N io (foo(h \ . I 

We how pass from contracts and real actions to the wide 
region of torts. Here v\e are at once struck by tlic fact that 
damages are no longer an invariable matter of calculation, but 
in many eases are committed almost entirely to the discretion 
of the jury. Even here, however, as was remarked before 
(ante, p. 44), the jury are never left wholly to their own 
caprice. They are always to keep certain principles in view, 
while forming their estimaie, and sometimes these principles 
can be applied with such accuracy as to make their verdict a 
mere matter of arithmetic. 

Actions of tort comprise all injuries to })roperty, person, or 
character. The first class are alw^aj^s cajiable of strkx valua- 
tion ; the second arc so fre(piently, but not always ; the third 
probably never. It will be most convenient to adojit the old 
rule of method, and proceed from that which is moi*c certain 
to that which is less so ; and as actions in respect of goods are 
more frequent than those in respect of land, w^c shall begin 
with the former. The names of the old forms of action hi^vo’ 
been retained, as being the most convenient way of classifying 
the various sorts of relief that may be sought for. 

I. One of the most ordinary actions for the recovery of goods 
was that of trover. The gist of this action is the wrongful 
conversion of the property to the defendant’s own use, and not 
as in trespass, the original wrongful taking {a) ; consequently 
the measure of damages is in general the value of the goods. 

(a) Bac. Ab. Trorcr, A.: Nendcrmn v. Williamr. [1895] I Q. B. 521 ; 
64 L. J. Q. B. 308. 



TKOVEU. 


399 


The manner in which they were obtained is immaterial. The 
only point of difficulty is in ascertaining the value, where it 
has varied at different times, or whore any circumstances 
prevent precise proof. 

Wliere the article has fluctuated in price, it is^ by no means Mode of cal- 
settled in England whether it is to be estimated at its value 
at the time of conversion, or at aay later time. The value of has bcei;i 
a bill of exchange, for instance, is perpetually changing accord- 
ing as interest accumulates upon it. In one case. Lord Ellen- 
boroiigh directed that interest should only be allowed up to 
the time of conversion (/>) ; but this decision was subsequently 
denied to be law by Abbott, C.J. (^:). This was an action of 
trover for East India ( -ompany’s warrants for cotton. Evidence 
was given that at the time of the conversion the coiton was 
wortli i](L per lb., Imt at the trial it was worth lOW. He 
ruled that the jury were not limited to the foriiior value, 
saying, “The jury may give the value at th^ time of the 
conversion, or at any subsequent time, at their discretion, 
because the plaintiff might have had a good opportunity of 
selling the goods if they had not been detained.” And this 
rule is fortified liy the analogy of actions for not replacing 
st(>ck, in which we have seen that the measure of damages, 
wliere there has been a rise in price, is not the value at the 
time it ought to have been delivered, but at the time of 

trial (^0* 

In America there is as usual a conflict of law. The high Uulo m 
authority of Kent, J., ranks in support of the doctrine of Lord 
Tenterden. He said, in one ease, “ The value of the chattel 
at the time of the conversion is not in all cases tin* rule of 
damages in trover. If the thing be of a determinate and fixed 
value it may be the rule ; but where there is an uncertainty or 
fluctuation attending the value of the chattel, and it afterwards 
rises in value, the plaintifi* can only be indemnified by giving 
him the price of it at the time he calls ujion the defendant to 
restore it ; and one of these cases even curries down this varlue 
to the time of trial ’J (c). On the other hand, Story, J., laid it 

(J/) Mriurr v. Jona^ 3 C;injp. 477. 

(v) Greemmj v. Wilkbmn^ 1 C. k P. 625 

{d) See a)ife, p. 11)0. 

(c) Cortelyou v. Laimng^ 2 Caines* Ca., 200. WeM v. Wentworth ^ 

Cowen, 82. 
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down, “ that the true rule is the value of the property at the 
market price at the time of the conversion ” (/). And this is 
the doctrine acted upon in Massachusetts (g), Mr. Sedgwick, 
takes the same view, unless the plaintiff has been deprived of 
some particular use of his property, of which the other party 
was apprised, and which he may be thus said to have directly 
prevented (4). 

It is evident that the decisions in Mercer v. Jones and 
Greening v. Wilkinson^ cited above, are not so completely the 
converse of each other, as that one must necessarily be right 
because the other is wrong. Whatever the rule may be in the 
case of goods, whose price is changed since the conversion, I 
<;onceive that damages in trover for a bill of exchange should 
always include interest up to the time of verdict, if the bill 
itself bore interest. There is no real analogy between the 
increase in value of a bill, from the accumulation of interest 
upon it, and the increase in value of goods, from a rise in their 
price. The former increase is merely a compensation for the 
loss undergone by delay in the payment of the debt which the 
bill represents. The latter increase is simply a gratuitous and 
accidental bonus, obtained by the holder of the goods ; conse- 
quently, if, in trover for goods, damages were fixed at the time 
of their conversion, although their rightful owner might be 
deprived of a prbfit, still it would be a profit which he might 
never have acquired, and for which he gave no consideration ; 
which was not, in fact, part of his contract in purchasing the 
goods. On the other hand, if the same rule were adopted in 
trover for a bill, the plaintiff w^ould be deprived of all interest 
on his debt from the time of conversion up to the time of trial ; 
he would be put in a worse position than he could possibly have 
been in, had the wrongful act never been committed ; and his ’ 
loss would be one against which he had expressly contracted 
when taking the bill, and which must have been contemplated 
by the party who appropriated it. 

I am not aware of any case directly affirming or denying 
the authority of Greening v. Wilkinson (i). The question of 

(/) Watt V. PotU'r, 2 Mason, 77. 

(g) Kennedy v. Whitivell, 4 Rick. 466. 

(/t) Sedg. Dam. 605 ; 391, Vol. 2, 7th cd. ; s. 497, 8th ed. 

(t) Maulc, J., is reported to have spoken of it as “ hardly consistent 
with the modem doctrine Mcid v. Fairbanks^ 13 C. B., at p. 728. 
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damages in trover arose again in a modern case, under tlie Dama{:cs for 

following circumstances. Tlie master of a ship, which was 

disabled so as to be unable to carry on its cargo, sold it at xaiuelmd 

Bahia. The shipowner tendered the price for which the goods 

sold, minus general average and other expenses, to*their owmer 

who brought trover. The goods had sold very low, and the 

jury were directed to give as damages, not the price for which 

they liad sold but the invoice jirice, ana the amount paid for 

freight. Wilde, C.J., said, “The question for the jury was, 

what was the amount of damage the plaintiff had sustained by 

the unauthorised sale of the salt at Bahia. They found that 

the value of the salt to the plaintiff* at the time of the sale was 

the invoice price, and the freight paid for carriage. I eannot 

say that they have done wrong. As far as the defendants arc 

concerned it meets the justice of the case, and indeed it hardly 

amounts to an indemnity io the plaintiff, for he loses the interest 

of his money.’’ Cresswell, J., said, “ I do not see how else the} 

could estimate the value of the goods to the sliippcr than b\ 

taking the last pri(^e, and adding the expense incurred in 

getting the goods towards the merchants. What the carg(^ 

fetched by a forced sale at Bahia clearly was no fair test. 

The plaintiff* did not want tlie goods there” (/.). 1'he readei 
in considering this case will do well to distingiush between tlie 
value of goods and their selling price. Tlie two are only 
identical when the owner is under a necessity to sell ; or, at all 
events, anxious to do so. Tu the present instance, the Court 
evidently wished to give their value at the time they were sold. 

But their price at Bahia was no more a criterion of this value 
than the price wdiich a carrier could obtain at a roadside jiuhlic- 
house for a case of jewels, would he a criterion of valiu* 
in an action of trover against him, ft does not apiiear \vhat 
the value of the goods was at the time of trial, and no point 
was made to raise the question. The decision soems, however, 
by implication, to exclude such a measure, and to favour" the 
view taken by Mr. Sedgwick, viz., that the price for which gooijs 
might have been bold is a matter of speculative damage, and 

(^) JCwbank v. Nvttinfj^ 7 C’. U. 71>7, SOU, Sll. In Arntos v. 

3 Ex. 3). 282 ; 47 J. Ex. whicli wis a similar case, it was admitteil 
that the selling price — 77/. — was not to be taken as tlie value of the goods, 
which was settled by agreement at 100/. 


n I) 
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ought not to 1)0 allowed for. In another ease the action was for 
tjonversion of a quantity of logs of timber lying felled in a forest 
in Burmah. It appeared that the principal or only market for 
tliein was in Rangoon, to which it was customary to take them 
by water. It was hold that the damages might properly be 
taken at what would have been their selling price at Rangoon, 
deducting the cost of taking them there (/). 

This doctrine seems also to be strongly confirmed by the 
language of the legislature. The Act(///) which allows interest 
in actions of trover and trespass, states that it is to be given 
“over and above the value of the goods dl ihe ih)u of Uts 
eonvfrfiion^'^ or seizure. This cleai*ly assumes that the conver- 
sion is the time in reference to wliieh they are to lie valued, 
and not any subse(|ucnt jieriod. 

Of course instances might occur in which goods were intended 
not for mere sale, but for some special purpose, which has been 
frustrated by their conversion. Loss arising in this manner 
might, it is apprehended, be recovered as special damage, 
and ought to be so laid. This point will be tlie subject of 
discussion later in the present chapter. 

The same distinction alluded to above, as to whether a plain- 
tiff was, or was not forced to sell, has been relied on as affecting 
the damages in , a different class of cases. I refer to those in 
which the conversion has been followed by a sale ; and the 
attempt has been to make the selling price conclusive as to the 
value of the property. 

AVhere goods have been seized and sold after a bankruptcy 
by some person who fails to maintain title to them, if the sale 
has been bond fulvy the trustee is only entitled to the amoilnt 
produced by it, and not to the full value of the goods. For Jje 
w^as himself bound to sell (w), and in such a case, where the 
action is against the sheriff, the jury may, if they think fit, 
deduct from the damage his expenses in selling. For the trustee 
would, in any case, have had to incur them (u). But if the 
trustee could have sold by private contract, or if the sales by 

(1) Biirmali Trading Corporation v. Mhza Mahomrd^ L. R. 5 I. A. 130, 
following Morgan v. PowHl, 3 Q, B. 278,po*tf j). 400. 

On) 3 & 4 W. IV. c. 42, s. 29. 

00 Whitnwrr v. Blacky 13 M. & W. 507 : BlUtrlvoutta v. Athinson^ 
3 0. & P. 344. 

(to Clarke MrhoUon, 6 (i. & P. 712 ; 1 C. M. & R. 724, S. 0. 



TROVER. 


403 


the sheriff had taken place in different counties so as to cause 
unnecessary expense, it would be otherwise (/>). On the other 
hand, where the jdaintiff was under no necessity to sell, as 
where, lier goods were seized under a fi. fa. against a man 
falsely supposed to be her husband, she was held entitled to the 
full value of the goods, and not me^-oly the price for which they 
sold ( 7 ). 

A (iiirious question has been raised in America, as to the 
value at which an article is to be estimated, which has been 
e‘hanged into some new form by its wrongful taker. In New 
York it lias been several times ruled, that the whole value of 
the article in its new Ibrm may he rccovei*cd ; as for instance, 
wliere timbci’ has ])een converted into hoards, wood into coals, 
black salts into jiearl-ashes (r). 'Fhe doctriiK* is made to rest 
on the authority of some old eases. A defendant in trespass 
pleaded that a third person had entered upon his lands, and cut 
down his trees and made timber of tliem, and given the timbci* 
to the jilamtiff. Tliat he had retaken the timber, which wa^ 
tiie trespass coinjilaincd of. The Court held the plea good, 
saying, In all eases in which a thing is taken tortiously and 
altered in iorin, if that which remains is tlie ])rincipal part of 
tlie substance, so that it may still Ix^ identified le notice 
jierde); as, for instaiK^e, if a man takes my <Joak and makes 
a doublet of it, 1 may re-take it. And so if a man takes a 
])iece of eioth and tlieii sews a jiiece of gold to it, I may still 
letake it. And if a man takes trees and attorwards makes 
boards of them, the owner n^ny still retake them, qnia major 
jmrs sahsfaiifim reuuinef. But if tlic trees are planted in the 
ground, or a house is made of the timber, it is ofclierwise. 
Qusere by the reporter as to the house, for it is the principal 
substance ” (.s). But it is a}qa*ehcuded that the case is not in 
point, "idle right of an owner to retake his own property, 
though altered in form and increased in value, when he cannot 


(/;) JhifL St'c Suuf/t v. Hidin', L. 11 S (\ 1' .’r»0 : -12 L. .1. 0. I*, jr)"*. 
where the Court see ned ‘o think that if the tiuMe<‘ in liaiikruplcy elected 
to treat the stile as a toi't, he would be entitled to re<*over the full value 
of the goods, an<] anv damagep resulting to the estate fioin the .sjile : be*- 
that if he ratihed the sale he could only n>ei»u*i the proceeds. 

{q) iilaxpoU V. Vountf, 11 15. C. OUt}. 

(/•) Sec the eases citeil, Sedg. Dam. 508 ; .‘VJ8 vol. 2, 7th ed. ; s. ,502, 
8th ed. 

(i) F. Moore, 19 pi. «7 ; and so 5 71. VIl. 15 ; 12 IT. VIIl, 70. 
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separate what is his own from that which is added to it, rests 
upon necessity. It by no means follows that a jury, in giving 
damages, are bound to give the value of the altered chattel 
instead of that of the original, when the one value could be 
severed from the other. The reason no longer exists. The 
doctrine of the Roman Iaw,iipoii which ours is founded in this 
respect, goes no further, ft states that in such a case, “ ea 
species ad priorem etrudem materiam rediici t)ossit,eum videri 
doininura esse, qui material doiuinus fuerit ; si non possit 
rediici, cum potius intelligi dominum, qni fecorit”(/). But 
this merely decides who shall Iiave the pro]>evty, not what 
amount of damage shall be received for the alteration. It may 
be said that if the property of the improved article continues 
in the original owner, he must be paid for its detention on its 
full value. But T conceive that this by no means follows. 
Where a man mixes bis own goods* with those of another, so 
as to be undistingnishable, the property in the entire mass vests 
in the latter (tc). But if the former were to carry away the 
entire mass as soon as he had mixed it, can it be said that the 
value of all could be recovered in trover ? Tii short, may not 
the real principle be this ; that tin property in the im])rovement 
never does, in fact, vest in the original owner ; but that as his 
property in the subje(*t-inatter continues he has a right to have 
it back either in value or in si) 0 f*i(‘ ; in the latter ease the 
improvements must follow, because they eauiiot be separated. 
Ill the former case they need not. 

Tlie only English autbority, that I am aware of, \>hicli seems 
to 0})pose this view, is that of a class of cases in which the 
question has been, as to the mode of valuing minerals wrong- 
fully severed and carried away. These will be found disC/Ubsed 
hereafter {x), but the rulings founded upon them seem t^n'Ctft 
upon peculiar principles not a[)i)li(5ablo to the question now 
niider discussion. 

On the other hand, there are two direct decisions, whiesh 
probably settle the point. The first was an action of trover 
against a dyer for cloths given tr> him to*be dyed, who claimed 
to retain them till the price of dyeing other goods was paid. 
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This was overruled, and the plaintift* had a verdict, but only 
for the amount of the goods as they were sent to him, in 
their white state (//). This of course is not conclusive, as the 
work was done by tljo plaintiff’s orders, and the defendant had 
a lien to tliat extent. A later case, however, goes much 
farther. Trover was brought for a ship, the ]>foperty of the 
])laintiff, which had been in an unfinished state at the time of 
the conversion, but was afterwards completed and sent to sea 
by the defendant, The jdaintiff claimed its full value when 
finished, on the authority of Matiln \. Porter (s). The Court 
of Common Pleas ruled, that the damages were its value at the 
time of conversion, which might be ascertained by taking its 
value at the place where it was built, when completed according 
to contract, and deducting the amount which it would have 
been necessary to lay out lor that purpose after the eon version. 
Maulc, J., said, in the course of the argument, “Although jt 
be true tiiat in ti'over the owner may recover for the conversion 
of the improved chattel, it does not follow that he is entitled to 
I'ceover the imjiroved value as damages. The })roi>er amount of 
damages is the amount of pecuniary loss wdiich the plaintifis 
liave been put fo by the defendant’s conduct ” («). 

The mode of assessing damages where minerals have been 
carried away by unauthorised mining, is to some extent anoma- 
lous, since a ditferent priiici[)lc of valuation is laid down 
according to the state of mind of the defendant. Pi imd facie, 
the measure of damages ought to be the loss suliered by the 
owner, that is, the value to him of the jiropcrty which he 
possessed, and of which he has been de]>rived. Now what he 
possessed was a mass of coal or iron in the earth, whicli was of' 
no use to any one w’hilc it remained tiiere. The owner could 
only utilize it by carrying it himself to a market, or by allowing 
some one else to do so. In either case, the value of the minei al 
would be represented by its price at the pit’s mouth, niuuih all 
costs of severing and raising it. This is the exact loss to the 
owner by taking away bis minerals without his consent. If 
the deiendaut is not allowed to dediu*i the cost of severing the 

(y) (j/irni V. Fanner, 4 liurr. 2214. So JJade v. ConkHon, 21 Bixibour 
(N.y.),U2. 

(z) i) M. & W. ‘^“y2,post, 1). 40(J. 

00 Jie^d V. Fairhanh, 13 C. IJ. 0l)g; 22 L. 3. 0. I’. 207, S. 0. 
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minerals, it is evident tlia£ the owner benefits by this cost, and 
is paid for expenditure which lie has never incurred. On the 
other hand, if the defendant is allowed to deduct this outlay, 
then he is being paid for his own unlawful act. It is just as if 
a person, sued in trover for furniture, should ask to he allowed 
for the expense he had gone to in breaking open the ])laintiif’s 
house and picking his locks. No doubt tlie act of severance 
gave the coal a greater value than it had while buried in the 
mine. But this act could not be reimbursed in either of the 
old forms of action. Tn tresjiass it was itself the wrong corn- 
])lained of, and therefore clearly could not be at the same time 
a ground of counter-claim. On the other liand, the action of 
trover is equivaleut to the plaintiff saying, “You had my leave 
to sever the coals for my use, but you then wrongfully ajipro- 
priated them to your own use.” Here, too, the sexerance caii- 
?iot be allowed for, as there was no contract that the defendant 
should sever them for his own benefit, and the damages must 
be the value of that property which belonged to the plaintiff* 
the moment before the act complained of, viz., the severed 
coal. In fact, it is hard to see what other damages could 
be given in trover. It can only be brought in respect of a 
chattel, and the value of the thing as a chattel, and not in 
some previous state when it was a fixture, must be the measure 
of damages. And accordingly in trover for fixtures which have 
been wrongfully removed, the plaintiff* can only recover their 
value as chattels, though it may be less than their value was as 
fixtures (^). The nile should equally apply where it is for the 
benefit of the plaintiff* and not of the wrong-doer. 

This difficulty has been met by establishing a distinction 
between the damages to be awarded, according as the act com- 
plained of was committed by a mere wrong-doer, or by a person 
who acted bom fide under the belief that the property on which ^ 
he was mining w as his own. The form of action in the first ‘ 
three cases which occurred (r) w^as trespass, and there it was held 
that the coal should not be estimated at its value as it lay in the 
bed, but at its price when it first became a chattel. This price 
might be ascertained fiy taking its value Vit the iiit's mouth, 

(/>) aarkc V. Jlolforth 2 i\ k K. r>40. 

(r) Martin v. Portrr, 5 M. A: W. 352 : Wild v. //olt, 0 M. & W. 072 : 
Morgan v. Powell^ 3 Q. U. 27S ; 11 L. J. Q. B. 263. 
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and deducting the cost of raising it, but not the costs incurred 
for tlie purpose of severance. In all tliesc cases the defendant 
was a contiguous mine-owner. In the two first it seems to 
have been assumed that he knew, or ought to have known, that 
he was trespassing. The last case was put upon the simple 
ground that “ the defendant had no right to be reimbursed for 
his own unlawful act in procuring the coal ” The same rule 
was extended to an action of trover hi another case {d), where 
Parke, B., told the jury, that if there vas fraud or negligence 
on tlu part of the defendant, they might give as damages, 
under the count in trover, the value of the coals at the time 
they first became chattels, on the })rinciple laid down in Martin 
V. roifpi ; but that if they thought the defendant acted fairly 
and honestly, in the full belief that he had a right to do what 
he did. they might give the lair value of the coals as if the coal- 
field had been }>urchased from the ])laintifr. This price would 
apj;)arently be such as would allow the defendant the ordinary 
rate of profit after allowing for all costs of severance and raising. 
An a(^tual jmrehaser clearly w’onld not give more (^). 

The rule as laid down in Wood v. Moretrood has been accepted 
by the Ecjuity Courts, though with a leaning in favour of the 
defendant. Where, therefore, the mining bad been carried on 
by the defendant under a hona fide and justifiable belief that 
he was entitled to do so, the Court in two cases directed that 
he should ‘‘be cliarged with the fair value f>f such coal and 
other minerals, at the same rate as if the mines had been pur> 
chased by the defendant at the fair market value of the 
district ’’ ( /). In another case of u similar kind, the Court 
awarded to the plaintiff a sum a^ri^cd at hy taking the price of 
the coal at the pit’s mouth, and deducting all costs of severance 
and raising [g). It does not seem to have occurred to the 

(//) \y(>od V. Mornnufft, \\ Q 1*. -ttO. i». See PrntrHtu Guam} Co v. 

[181)2J A. V. Nja , (lO L. J. (’li. 711), in i\ cnnleht between 

two parties, each of whom eiainn'cl lo be enlitled to a oar^m VNhieh had 
been taken possession ot by the defendant, but ^^hK•h was nUiinately 
adjudged to the plaintiff, it was held that the defendant was entitled to 
repayment of expenses properly iiieiiiTed by Inm tor freight and landing 
charges. 

(r*) See Aftoi‘uoy^('( u. v, Tom! too, C'li. [>. T.")!!, at p. TtlS, p. 400 

(/) drfjon V. Jj. U. 0 Ch. 7 12, 700 ; tO Ji. J. tOi. IIOO . Jlttton 

V. L. 11. 4 Kep 4?12. 

(y) IG Cuitrd MoiJnfr Co/hrrir/t, L U 15 40* Jnh y. Puiton^ 

L. K. 20 Kq. 84 ; 44 J.. ,1. Cli. a02 : Adttou v. Storh, tl C'h D. 710. 
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judges who decided tlic rast-named eases, that, they were award- 
ing a higher rate of damages than had been given in those 
previously cited. They seem, indeed, to have assumed that 
the measure was the same. It is plain, however, that it was 
diflerent. No purchaser would give such a price for undug 
minerals aSj'^witli the addition of costs of severance and raising, 
would be exactly the value of the coal when lirought to the 
surface. Such a price would leave liini without any ])rofit on 
tlie transaction. In other eases the penal mode of assessing 
damages laid down in Maiiia v. Porter was followed. All were 
tresjiasses by adjoining owners. In the first it does not apjicar 
whether the wrongful diameter of the act was, or was not, 
known to the trc.spasser. In the others his conduct was clearly 
fraudulent (h). 

In a Scotch case it appeared that the jilaintiff, under whose 
land the minerals lay, owned so small a portion (an acre and 
half), that he could not have profitably worked the mine him- 
sidf, nor could he have disposed of the right to work to any 
except the adjacent owners, who had carried away liis coal 
under the bond fide belief that it was included in their lease. 
It was held by the House of T^ords that the measure of 
<lamages was the value he could have obtained from the 
l)ersons who w^ere able to work it, and that this was to 
be a.scertaiiied by taking the royalty paid by the adjacent 
proprietor tor the privilege of raining (/). 

In another case this curious state of things was supposed to 
exist. The defendant, who was tlie lord of the manor, was 
entitled to take certain minerals which lay under the land of 
the copyholder, but not without his permission. The copy- 
holder had no right to the minerals other than that of forbid- 
<ling their being taken. The lord of the manor carried them 
away without permission. In an action by the copyholdefi 
Fry, J., held that the plain till* had an absolute veto on the 
digging of the minerals, and that the measure of damages for 
digging without his permission was ‘‘ the net returns from the 

(JC) JJynvi v. Brogde$i,\l Kq. 188; 40 L. Ch. 40: Fothtvgdl y* 
JdUllipx^ L. il. 0 Ch. 770; Taylor v. Monty Ch. 1). 220. See as to 
interest on amount of decree: PhiWp)t\. Jlomfray, 44 Ch. D. 694 ; 
fl892] 1 Cli. 465; 61 L. J. Ch. 210: per Kay, J., Tucker v. Linger^ 
21 Ch. P., at p. 29. 

(/) Lieiiigfttone v. Jlawyards Coal Co.^ 5 App. Cas. 25. 
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sale of the minerals, less such a sum of money by way of profit 
as would induce a third person to undertake the enterprise.” 
On appeal the damages were held not excessive, because the 
Court found that the tenant was not a copyholder but a free- 
holder, who was himself entitled to the minerals. Assuming 
that he had only the rights of a copyholder, Jessel, M.R., was 
of o})inion that the decision was wrong, since it would give the 
whole interest of the landlord to the copyholder who had the 
veto. He admitted that the case was one in which vindictive 
damages might be awarded, but he was of opinion that the 
propT direction to a jury would have been to give the actual 
damage done phis a reasonable sum by reason of the way in 
which the trespass was committed (/;). 

In all cases such as those under discussion, in addition to 
the value of the minerals, the plaintiff is entitled to i‘ecov(jr 
damages for all injury done to the property itsclt*, and to 
c<nn}>ensation for the exercise of passage, as way-leave (/). 

Where the idaintitf has deposited or transferred goods to the 
defendant on a contract, which is void ah iniiio^ ejj., under the 
old law of usury, he may recover them in trover (yyC. And 
in such a case the full value of the goods must he given 
as damages, without deducting the amount actually jiaid to 
the ])laintifl‘ in pursuance of such contract (y^), 

When the defendant ifi trover will not produce the article, 
it will be presumed against him to be of the greatest value that 
an article of that species can be (<?). And on the same prin- 
ciple, where ])art of a diamond lujcklace, which Iiad been lost 
by the plaintiff, was traced into the possession of the defendant 
who could not account satisfactorily for Iiaving it, and did not 
swear positively that the whole set had not come into liis 
hands, the jury were directed to ])resume that the whole neck- 
lace had been in his custody, and togi ve damages accordingly {p). 
In all other cases, however, tlie plaintiff must strictly prove the 

(A’) Attor)ietj-(rPn, v. Tomluu\ 5 (’h. D. 750 ; 40 L. J. Oh. 054 ; 15 
Oh. D. 150, lit p. 15;i. 

(/) Morgan v. PotedU Jegon v. hhjHu s, Jirogth a, Ltnng- 

ittonc V. Ufifcganh, Ationirg-tron. v. Tomltne^ nfn x/zyi. 

(w) Tregonmg v. AtUnhorough. 7 Biiig, il? ; I/rlg v. Ir. I-i. H. 

92. 

(/i) Jlargmufit v. JIntokluHon^ 2 Ad. k Kll. 12. 

(o) Ar/norg v. Mvlanurir^ 1 Stm. 504 ; 1 Sm. L. 243, 10th cd. 

(yz) Mortimer v. Cmdooh^ 12 L. J. V>, 1*. 100. 
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amount taken, and its vUiUc, even though tbc conversion be 
admitted by the pleadings. Otherwise there would be no 
evidence of damage more than nominal (y). 

Where goods are sold under a distress, the apj>rHised value 
is never conclusive as to their wortli, unless the jury are satis- 
fied that the best means were taken to ascertain the value ; 
and the fact that they sold for no more makes no difference (r). 

In trover for title deeds, ‘ the jury give the full value of 
the estate to which the> belong by way (»t damages, w'hich, 
liowever, are generally reduced to 40s. on the deeds being 
given lip (s). 

In actions for the recovery of bills, the amount of the bill is 
also the measure of damages (/). It is no ground for reducing 
the damages that after the conversion the defendant has by 
Ids own act lessened the value of the hill, by jirocuring juirt of 
it to be paid llttf hi such a case, if lie brought into 

('ourt the bill, and the money he had received in part payment 
of it, the verdict might be entered for a nominal sum (.r). lu 
another case the bills in qiK'stiori liad been issued by tlie 
government of Peru, at the interposition of the llritish govern- 
ment, to the plaintiff as compensation for detention of hi> 
ship, and nore retained by the defendant, and a verdict found 
against him for tlie full value of tlie bills. Tiic bills at the 
place where they were payable were at a discount of (Jo to To 
per cent., and were of no value at all in Kngland, where the 
action was brought. The plaintiff by affidavits showed, that 
the bills would in his luinds be woi'tli the full amount tliey 
represented, being backed by the wv.Mght of the British govern- 
ment. The ('Ourt directed that they should be taken as wortli 


(q) (\uth V. Uiu'fle^ S A. C. r»<>8 

(;*) (larhc v. Uoljord, 2 C. iV: K. 501, ar.d see an tv, p. 402. 

(j<') hiUHvuwve V. Itudfavd, 0 M. k \V. (>50 . Ounnhv v, Saviom^ 
1 J)owl. & Uy. 201. 

(0 Nuiiieious (locisu)us in Arnenca lia\e scKlcvl wliat seems to be the 
true rule, that the measure oi damages is prnna javiv the amoujit oi the 
bdl or note. Imt the insolvency of the paities liable tlu'ieon, payment in 
whole or in part, or ahy other facts lending diiectly to leduec its value, 
may be shim n in initi{i;ation of (lumajL^es. See 2 I’arsons on Contracts, 
471 * Potter v. Merehanlit Pa/di, 28 N. Y. 041 . \VaIvod v. Jtall^ it llarb. 
(N. Y.) 271 ; Sedg Dam., \ol. 2. p, 105, 7th cd. : s. 580, 8th ed. 

(»/) Ahafjvr v. Clone j 10 M. & W. 570. As to inteiest, see atde^ p. 400, 
and pout, p. 112. 

(j') \v. m. 
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the full amount of dollars they represented, and that, as to tlie 
value of the dollars, the plaintitt’ should be in the same situa- 
tion as if tlie bills were drawn on a house of unquestionable 
solidity in Lima, the plaee of payment. The net amount 
recoverable was to be the value of such a bill in liondon, taking 
into account the nite of exchange resulting fronf the expense 
and risk of transfer between Lima find liondon (//). 

if tue security is void at the time of the conversion, and not 
by any act of the defendants, only nominal damages can be 
recovered. Tliis was held in two curious cases, where iji fact 
tlie se -urity, thougli void, turned out to be of value. A bank- 
rupt delivered a checiue on his bankers after bankrujitcy to a 
creditor, who obtained the money on it. The assignees brought 
trover for tlie cheque. The jury gave the full amount f»f the 
checim*, and tlieir verdict was set aside. Mansfiedd, C.J., said. 
The plaint ilfs proceed on the ground that the clieque is 
wortli notliing, being drawn without their nuthority ; iiow 
then can they recjover on it the sum of :M)/, ? ” iz). In tlu 
second (*ase, the jdaiutitf had assigned a policy of insurance t(» 
the defendant, as security for the debt. After the assignment 
it turned out tliat the policy w'as utterly void. Tliis was 
admitted hy both [ilaintifl* and defendant, ''fhe eonijiaiiy, 
however, paid the defendant a certain sum upon it, merely as 
a gratuity, upon his giving it up to be caiieelled. In an action 
of trover it was held that the full amount of the policy (mild 
not be recovered, because it was confessedly bad ; nor the sum 
paid to the defendant, for this was merely a gratuity. But 
that as he had retained the actual doeument after his right to 
do so had ceased, tlie iilaiutift Wfis entitled to a verdict with 
nominal damages for the luirehmeut (n). 

But where the worthlessness of the doeument arises from 
the defendant’s owm wTongful act in iiiutilatiiig it, as where the 
action was for an uiistaiiqied guaranty fiu* “ half the amount 
of certain fixtures, say about 100/.,” fnmi wliich the defendant 
had erased liis signature, the jury were lielil to have been 
justified in giving the full 100/. as damages. And it w'as.uo 
misdirection that they w'cro not told to tiiul in the aliernaMvc, 

(//) DHpfful ?nnjlnr, 7 Umu. 4<>0 
(j) Mathew v. Shrrwrlf 2 Taunt, 

(/O V. WdU, 2 Mworc*. 217 ; S Taunt. 2(>4, S. V. 
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that the damages should l)c nominal on the memorandum being 
given up, because the defendants’ own act had prevented such 
a course iieing just {b). 

'Jlie same doctrine of estoppel was carried to a remarkable 
extent in one instance, when the plaintirt* was allowed to 
recover in rckjiect of a chattel which liad never existed. An 
agent liad been em]doyed to effect an insurance, and had 
asserted that lie had done so, which was not the fact. The 
jirincipal brought trover for the policy, liord Mansfield refused 
to allow the defendant to contradict his own rciircsentation, and 
held that the same damages should be given as if the policy had 
been really effected (r). “I shall consider the defendant,” he 
said, “as the actual insurer, and therefore the plaintifl* must 
prove his interest and loss.” 

1’lie jury may, if they think tit, give damages in the nature 
of interest over and above the value of the goods at the time 
of the (tonversion (//). Even independently of tins statute 
they were allowed to give interest on a bill of exchange (e), 
probably on the principle that as a bill by its nature bears 
interest, its value must be compounded of the amount for 
which it is given, and the interest of whicli the jduintitl* is 
de[)rived by its conversion. 

Special damage may be recovered in this form of action if 
laid, but not oth<;»rwise. In trover for carjjeiiter’s tools, where 
the declaration stated that the plaintiff had been prevented 
working at his trade, 10/, above the value of the articles was 
given (/). And similarly, in trover for a pony, where the 
damage was that the plaintiff hkd been forced to hire other 
horses instead (/y). And in a later case, (^resswell, J., said 
that consequential damage might arise where a party whose 
liroperty liad been converted was under a contract to sell 
'itih). The special damage must, however, be tlie necessarf 


(/y) V. M'O’hir. 2 Sro. N. R. (J05 ; 2 M. ic 0. ;J2G 

(r) lltnulhtff Talk. Ins. 4. 

Ul) iV 4 \V\ IV. 0. 42. V. 2il. 

(r) Ptniir v. Pritchard, 2 i \ L 1\ ooS. See iih to the time up to which 
inleiost IS alhjwcil. a/itc. p. JUIll. • 

(/) Podlcy V. Jlcyiioldn, 8 Q. B. 770. 

(<7) JJann V. Osmcll, 7 A: P. 804. 

(//) Pfiid V. FatrhanU. V. B. 892 ; 22 L, J. (3. J\ 208, 208. Sec 
also Wood V. PeU, .1 E. & 15. 772 ; 2o L. J. Q. B. 148, in Q. B. Recently 
a ))laintiff who had bought champagne, which could not be got elsewhere, 
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consequence of the defendant’s act, and must be the immediate, 
not the remote, result of it. The first of these requisites 
may be illustrated by a case which arose between the sheriff 
and assignees in bankruptcy. The sheriff seized the bankrupt’s 
goods under a fi. fa., and placed his man in possession upon 
the premises. Subsequently the messenger under the commis- 
sion took charge of the goods, hut the sheriff’s order still 
remained. Later still a formal demand was made upon the 
shcrilf, and finally the goods were given up to the assignees and 
accepfed unconditionally. They sued in trover for the conver- 
sion, without laying s])ccial damage ; and sought to recover the 
rent of the ])remises for the quarter during which tiie goods 
had been lying there in charge of the shcritl*, and for the 
expenses of the messenger. Part of the rent had accrued before 
their messenger had entered, and before any demand of t]>e 
goods. No ] u'ool* was offered that the rent could be apportioneil, 
or that they could have given up the jwemiscs, even if the 
sheriff had not been there. It was held that tlicse Mims could 
not be recovered at all, as they had not been specially laid ; 
and Tindal. C.J., doubted whether they could in any way fall 
within the rem(‘dy of an action of trover, ik 4 being a damage 
necessarily eonse([uent on the wrongful (‘onversion of the 
goods (/). As to remoteness of damage, I may refer to a 
ease alrea<ly cited (/), w’here, in trover for ?i ship, the Point 
decided that the plaintiff could not claim as damages the 
freight he would have earned on the lujxt \oyage ; and 
Maule, J., said that must be. included in the valm* of the ship 


at fouitocii sliilhiijrs per Jo/cn. and had foni lacti'd In mII il Ml 
tour sliillinfr.s to M la'i^on .'dxmt t<j lcav(‘ Knul.md niuiK*diMrcl\ , M‘(‘()\en‘d 
as (iainayos in tro\i‘r one who wioiigtullN ei»n\oited tiio \MnL‘. the 

})rice at whieh lie hnd eonlr.ieted to sell it. alllumoh the defendant li.id 
no iiotiC(‘ of the sale. 'I’he Coiiit of Queen’s Heneli diew a distirietion 
lietween special damage and special ^alue and said iluit tliey weii^ 
inclined to think that to enable a plaiiililt to iee(»\ei special danne^^* 
which did not form part of the actual lucsciit \alue ot the i^oikIs, as in 
the case of withholding the tools of a man’s trade (/W//// \. Jt^nnoUhs, 
a/ffr, p. 4lli), the defendant must have some notice of the ineouvenieiiee 
likely to be oec^asioned. but no notice eonhl be neeessari wheje a special 
value w'as attaelicti by special circumstaiiees to the article* eeiiverted 
Notice could not affect that value, though it might affect the conduct 
of the W'l’ong doer : Frota'p v. Oanth't. E. U. d Q« Util ; K) L. J. Q U. 
121 . 

(J) Moon V. liophad^ 2 llmg. N. (V310, 315. 

l}i) Metd Fahkniha, onfe, p. 405. 


Remote 

damage. 
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itself, l^eople would not pay for a ship that could not earn 
iVeight. 

Where an action shall have been brought on account of the 
seizure of any goods, seized as forfeited under any Act relating 
to the (Jiistcins, and a verdict given against tlie defendant ; 
if the judge shall certify that there was a probable cause for the 
seizure, the ])lain tiff shall only he entitled to damages, and 
to no costs of suit (0. 

Having pointed out the principal rules as to the measure of 
<lamagcs in this action, it Avill he ne<;e<sary to examine what 
(jircumstances will reduce them. One of the ])nncipal of these 
arises out of a partial title. 

Want of title must always be specially ph'aded, and no 
evidence can be given under tlio general issue, even in mitiga- 
tion of damages, to show that the property really belonged to 
another person (>n). Where there is a ])roper ])lca, howcvei*, 
anything vvliich goes to diminish the extent of tlie jdaintiff’s 
interest ^^il] go in reduction of the vci*diet ; as, for instance, 
proof that the parties named in the plaintiff’s lease as It^ssors 
had not all signed it (/?) ; or that tlui ])laintiff had only a share 
in the chattel sued for, ni which (;asc he can only I'ecover the 
amount of his share {o). And so wliere the plaintiff* was merely 
nominal owner of the goods, and had become so to defeat tlie 
creditors of liis brother, the real owner; Krle, J., being of 
ojiinion that the whole arrangement was a mere scheme to 
baffle justice, din‘cted tlie jury to take, as the measure of 
damages, the plaintiff’s real and loud fuk interest in the goods 
in (piestioii, and not their full value; ujiun which a verdict of 
was returned ( ;>). The same view was taken in another 
case arising out of different cireiimstances. TIic plaintilf liad 
assigned his goods to the defendant to secure a debt, subject;, W 
a proviso that they should remain in the ])laintiff’s possession 
till default of payment, or till a jiarticular notice was given by 
the defendant. Tlie defendant seized the goods before* either 

(/) The (-ustonis Coii;»oli<lat]oii Act. 1870, III) tV 40 Viet. c. IlO, s. 207. 

(///) Ftnch V. 7 C, &, P. 478 : ./////<*,¥ v. 0 PjX. OOH. 

\ji) Taylor v. Parry^ 1 M. A (ir. 004. 

(o') Fflthorpr v. Dorrington^ 2 Lev. 11 II- Dovltmray v. Dioluimon, 
040: AAdUon v. Otprend^it T. R. 700: Stdgwoith v. Ocorend, 
7 T. R. 271): JHoxam v. JTnhhard^ Ti East, 407: Johnxott v. Stear^l^ 
O. R. N. S. at p. 1137 ; UIl L. J. 0. P. at p. IIJII. per Williams, J. 

(p) Cameron v. Wynrh^ 2 C, & K. 204. , 
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of those conditions was complied with. It was held that the 
plaintiff might sue liim, but that the value of the goods, as 
between the parties, was not tlie proper measure of damages. 
The ]daintiff could only reeovcu- an amount ju-oportioned to his 
interest in them at tlic time of the taking (</).• This was an 
action of tresjiass, but the Court said that trover would equally 
have lain, and the jirinciple as to damages would clearly not be 
affected. 

More I’ceeiitly the. assignee of a baiikruj>t brouglit trover 
for brandies, the dock warrant for which had been deposited 
by tluj bankrupt with the defernhint as security for a loan, ‘to 
be repaid on the 2i)th of January, (jr, in default, the brandies 
to be forfeited. On the 28th, after the bankruptcy, the defen- 
dant agreed foi* the sale of tin; brandier, and on the 20th he 
delivered the dock warrant to the purchaser, who took posses- 
sion on the ;50th. This was hold to bo a wrongful conversion 
by the defendant; but as the value of the brandies did not 
exceed the amount of the loan, the majority of the C<mrt of 
(Jornnion Pleas were of ojunion that the ])laintiff could recover 
only nominal damages. They considered that the wi’ongful 
act of the pawnee did not annihilate the contract between the 
parties, nor the interest of the ])awnee in the goods under the 
contract ; that if the plaintiff’s action had been for breach of 
contract in not keeping the [dcdgetill the given day, the com- 
pensation to which Jie would have been (mtitled would have 
been a nominal sum only ; and that although the pLiintiff’s 
action was in name for wrongful conversion, yet in substance 
the cause of action was the same, and the change in the form 
of pleading ought not to affect the amount of compensation. 
Therefore the damages were to be measured l>y the loss really 
sustained, and in measuring them the interest of the defendant 
in the pledge at the time of the conversion was to be taken 
into the account (r). Williams, J., dissented on the ground 

Ol) Jinerltf v. Kendall, 17 Q. Ji. 1137 , 21 L. J. Q. B. KJl. So TomH v. 
U'^Ar/rt, 4 n. '& S. 4r)r> ; L. J. Q. n. 382, 111 Ex. I’h. ; and hco .l/ffAjfry v. 
Slade/i, L. R. 4 Ex. JH’; 38 L. J. Ex. 34, wheu; bubstaiitial damages were 
awarded under somewhat similar circumsnmcos, apparently *011 account 
of the mode of seizure ; followed m this respect in Moore v. Shelley^ 
8 App. Cam, 285, p. 294. 

(r) Johtusoiiy. Stear^ 1.5 C. B. N. S. 330 ; 33 J.i. J. C. P. 130. Tins case 
was much discusseil in JJo/uild v. (SVcA'/Vw//, L, U. J Q, B. 585 ; 35 L. J. Q. B. 
232 : Mulliner v. Florence, 3 Q. B. 1). 484, pp. 490, 493 ; 47 L. J. Q. B. 


Johnson v. 
Stear, 
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that the defendant’s lien vras annihilated hy his wronpffiilly 
parting with the goods, and thereupon the owner’s right to 
l>ossession revived, and he was entitled to recover the full value 
as damages in an action of trover. The judgment of the Court 
ivas, however, adopted hy the (Vmrt of Exchequer (^hamber in 
a subsequent case (,s*). 'Where the very act by which the holder 
of a lien attempts to enforce it puts an end to the lien, his 
retention of the property becomes unlawful, and full damages 
should be rewarded in an action for its recovery. For instance, 
where an innkeeper sold horses on which he had a lien, it was 
he*]d that the sale being wrongful, amounted to a waiver of the 
lien. Hence the owner’s right of possession at once arose, and, 
being defeated by the sale, he was entitled to the full value of 
the horses, and not merely to their value diminished by the 
debt (^). 

Exactly the same rule applies w’here the plaintiff* is not the 
actual owner,' but only a bailee, or person bolding uiidtu* a lien. 
Where goods are taken from iiiider his control, either by a 
stranger, or by the general owner, who'^e right to tlie posses- 
sion has not been restored, be may sue in trover or tres[)asH 
for the injury sustained by himself. Jiis damages against tiic 
stranger will be the entire value of the thing if lie is liable over 
to the owner ; hut in an action against the owner he can only 
recover the amount of his interest in it (ff). In a case wdiere 
a horse, which had been handed over to an aiietioueer for sale, 
was damaged by the w'rongfiil act of a stranger, for which the 
auctioneer w'as not liable, it was held that the auctioneer, not 
being liable over to the owner, could not recover damages (r). 
The pro[)er person to sue for damages was the owner. And so 
if an unpaid vendor of goods, w liieh arc left in his custody by 

700 : Jolnmon v. Jmhv. tS’* lorhx. Ihj, It ('. 1*. I>. 400, at p. “>00^; blit 
mill nly upon the c^ucblion, wliethcr the partinfj: AMth the j^oods by the 
pledj'ee put an end to tlie eontiaet of pled}j:e so as to entitle the pledgor 
to possession, ainl the opinion ot Williiuns. J., was in-cfened. 

(x) HaWduij V, Hohjate, L. K. It Ex. 200 ; 157 L. J. Ex. 174." 

(^) M'ulhner v. Flo truce y vhi tot pro. 

(?/) Jleydoii'tt (hsCy Jit ICep. 00 : Stor. Jtailni. s. It,')2 : pcc Compton, J., 
\\~oteri> V. Motmreji Atottaance Co.y 2.7 L J. Cy JC 102, I ltd * Fttrtxlt v. 
Wlurler, 22 N. Y. 404 : iSutre v. Lcorhy 18 C. It. N. S. 470 , It4 L. J. 
V. P. 150 : White v. Wchh^ 15 (lonn. 1402: VUmun v. Jiarnardy 7It Mass. 
554. 

(/) (landye y, Sovth Sfaffordxhur Traonooy (h., [1802] 1 Q. It. 422 ; 
f>l L. J. Q. It. 50lt : lirowtt v. Iftitid-tn-JIand Ftce J/txKrti/tcr tSoc., 11 Times 
L. II. .538. 
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the vendee, wrongfully and without any default on the part of 
the vendee, sells and delivers them to another person, as he 
thereby loses his right to sue the first vendee for the price, the 
latter will not be entitled to recover from him in trover the full 
value of the goods, but only that amount diminished by what 
he would have had to pay the vendor for them (.t). Against a 
wrong-doer not claiming under the vendor he would have been 
entitled to the full value (y). ^ 

Where the proprietor of land seized an animal, as damage dost of keep of 
feasant, under circumstances which made the seizure wrongful, 
and after feeding it for several days sold it, the owner was held 
entitled to the full value of the animal in trover, without any 
deduction for the feeding {2). 

Where a chattel lias been let to hire, the owner cannot sue Reversioner, 
in trover for it, because he has parted with the right to the 
possession. He may, however, maintain an action against a 
third person for a permanent injury to it (a). 

It was stated obiter in one cas^e, that where goods were con- of 
verted under circumstances which give the plaintiff a right of tbJia 
suing different parties, the j]jfy might reasonably give small 
damages against one, on the ground that an action would lie 
against the other (/>). 'I'his seems a curious reason for miti- 
gating damages. I have noticed the dictum in a previous 
chapter (r), and ventured, with great deference, to offer some 
objections to it. 

If the defendant, after conversion, re-deliver the goods, an Re-dclivery of 
action will still lie for the original conversion, and the re- 
delivery will only go in mitigation of damages {d). But the 
jury need not give more than nominal damages, even where 


(./•) Chinery v. Vtall, "> If. A: N. 288 ; 21) L. ,1 Ex. 180. See poM, p. m. 
Where a Hale was conditional, and part of the purchase-money was paid, 
and the chattel was handed over to the vendee, the vendor w'as held, 111 
America, entitled, on the condition not lieing performed, to recover in 
trover the full value, witliout any deduction l«>r the partial payment i 
Brown v. 1layw‘s^ .^>2 Maine, 578 * Anyier v Taunton Paprr Co., G7 
Mass. 021. 

(y) Turnery. Ifardvautle, U C. R. X S. 08.1 ; 31 L. J. C. P. m. 

(c) If or/ner v. B/yyjf, 2 & K. HI. 8ce 17 A 18 Viet. e. 60, s. 1, ds to 

the right to sell a distitss damage feasant for the expenses of^its keep. 

(fl) J/earn v. B. K W. B,ij. Co., 1 1 B. N. S 850 ; 31 L? J. C. V. 220. 
(ti) Per Bayley, J., Mon'in v. Uohinxon, 3 B & (\ 205 : and jter 
Holroyd, J., 200. 

(p) A nte^ p. 115. 

(rf) Bull, N. P. 40. 

M.D. 


E £ 
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the re-delivery has been after action brought ; unless actual 
damage has been occasioned either by an injury to the pro- 
perty converted, or by the actual or necessary consequences 
of the conversion ; as where money has been necessarily paid 
to recover the chattel (^). In trover against a carrier, it 
appeared that he had offered to deliver the goods two days 
after they ought to have been delivered, and that the plaintiffs, 
thinking they had incuired loss by the delay, refused to receive 
them, and sued in this form. Defendant paid the price of the 
goods and the costs into Court, and pleaded no daniage ultra, 
which the jury found for him. A motion for new trial was 
made on the ground, that in any case the plaintiff’ was entitled 
beyond the value of the goods to nominal damages for the con- 
version, but the rule was refused. Lord Abinger assented to 
the principle laid down, but said the jury were not bound by 
the cost price. And so, non lonstat hut the sum paid in did, in 
their estimation, include damages (/). 

Applying the goods in a manner which may he for the 
owner’s benefit, but is not in accordance with his wishes, is 
not a re-delivery going in mitigation of damages. Therefore 
when the defendant had obtained a judgment against the 
plaintiff and, having goods of tlie plaintiff in his possession, 
wrongfully refused to give them up, and then issued execution 
on his judgment^ and seized and sold the goods, and applied 
the proceeds in satisfaction of the debt, it was held that the 
plaintiff was entitled in trover to recover the full value of the 
goods, and that the jury ought not to take into consideration 
in mitigation of damages the fact that the goods had been 
subsequently applied in satisfaction of the plaintiff’s debt to 
the defendant (g). 

When the defendant is willing to deliver up the chattels, 
the verdict is generally entered by consent at the value (5f ttie 
thing, but only 1,9. to be levied upon its being given up (A). 
But this is merely matter of arrangement between the parties ; 


{e) Moon v. Raphael, 2 Bing. N. C. 316 ; prr Tindal. C.J. See I/iorf 
V. Z. 4* JVi IV. Rp. (h.^ 4 Ex. D. 188; 48 L.‘ J. Ex. 646, where the 
defendants committed a technical conversion by parting with plaintifiTs 
goods in anticipation of a delivery order which was afterwards given. 
(/) Erans v. Leivu, 3 Dowl. 820. 

(i) Edmondion v. Nvttall^ 17 C. B. N. S. 280 : 34 L. J. C. P. 102. 

(X) Wlntle V. Rndge, 5 Jur. 274. 
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and if the subject-matter has been so injured as that justice 
would not be effected by returning it, the verdict will be abso- 
lute for the entire value (/), In a case where equity would 
relieve the defendant against the verdict, as where, in trover 
for title deeds, the whole value of the estate has been given, 
the ('Ourt will, with the ])laintifi‘’8 consent, ordhr satisfaction 
to be entered upon the defendant’s returning the deeds, paying 
full costs of the action as between attorney and client, and all 
other proceedings caused by his own wrongful act, and submit- 
ting to such other tenns as would be a full indemnity to the 
plaintiff (/). 

Even after trial and verdict, tlic (\)urt will exenn’se its 
equitable power in reducing the damages, when any subse- 
quent matter has rendered it unjust that the whole amount 
should be recovered. A verdict in trover for goods was 
obtained against a party. After verdict, and before the goods 
were removed from the house m which they wore, and for the 
rent of which the plaintiff was liable, they were distrained on 
by the landlord; Tindal, (\J., said, “The ease falls within 
a prineiple well known aud recognised in Westminster Hall. 
The plaintiff has recovtjred damages in action of tort ; the 
defendant lias in effect satisfied them pro tanto, and he comes 
to us to allow this amount towards satisfying the judgmeni. 
The ])arties are in the same situation as if Ijie defendant had 
gone to the jilaiutiff after the verdict, and paid him the sum 
distrained for ” (/). • 

In some cases the Court will stay jiroceedings without going 
to trial, upon delivery of the thing claimed and payment of 
costs. The rule is thus laid down in Finlier v. Prince {m\ “that 
where trover is brought for a specific chattel, of an ascertained 
quantity and quality, aud unattended with any circumstances 
that can enhance the damages above the real value, but that 
its real and ascertained value must be the sole measure of the 
damage, there the specific thing demanded may be brought 
into Court. But where there is an uncertainty either, as to 
the quantity or quality of the thing demanded, or there is any 


('/') WLeod V. J/Vr'/f/c, 2 Sco. N. U- lUlo ; 2 M. & (h 321). 
(A) (homhc v. iSattaom, 1 Dow. & Ry. 201. 

(0 Pleven v. llnishall^ 10 Bmg. 24. 

(w) 3 Burr. 1364. 
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tort accompaiijiiig it that may enhance the damage above the 
real value of the thing, and there is no rule whereby to estimate 
the additional value, there it shall not be brought in ” (n). In 
one case of trover for a horse the Court refused a rule to stay 
proceedings on delivering him up with costs, though the 
application was made on an affidavit that his condition was 
improved ; and they said FiyJier v. Prince was no authority for 
the rule asked {o). Probably the plaintiff sought damages for 
the detention beyond the mere value of tlie animal. But in 
such a case, as where the action was for a promissory note, said 
to be dishonoured, the Court will only allow the plaintiff’ to 
proceed for actual damage, but not for mere nominal damage 
for its detentiem (/>). 

Even where there are several things claimed, the (^)urt will • 
make a rule as to any one of them, if the circumstances 
relating to it come within the principle above stated. The 
terms of the rule are, that on delivering up the articles in 
question and paying costs of the cause and the appearance up 
to that time, the proceeding shall be stayed, if the plaintiff 
will accept of such a discharge of the action. If not, that the 
articles delivered up shall be struck out of the declaration, and 
the plaintiff be subject to costs unless he shall obtain a verdict 
for the remainder of the goods claimed, or more than nominal 
damages for the detention of those given up (^), 

Substantial damages Avill he given for the detention of an 
article which has fallen in value between the time it was taken 
and the time it was returned. The action was detinue for 
railway scrip, which was delivered up under an order in the 
above terms. The plaintiff [iroceeded to trial, and proved that 
at the time of demand the scrip certificates were worth oL bs. 
each, hut only 1/. at the time of the delivery. The jud§;e 
directed the jury that the true measure of damage was th*d lo^ii 
the plaintiff sustained by not having the shares when demanded ; 
and that they might, if tliey pleased^ measure that lo^s by the 
difference between the price at the time of the refusal, and the 


(//) And SCO \Vhittni v. Fuller^ 2 W. Bl. : Turher v. Wriffht^ 
:i Bing. 601 . Gilmni v. Jlumphretj^ 1 C. A: M. r>U. 

00 Makinmn v. Itawhnmn^ 9 Price, 460. 

(yy) Mim\, Thwtntr^ 1 Tidd. Prac. 9tli cd.ir>4.'. 

{fp JiruHndoH V. Av)(tht, 1 Ti^d. Pnio. 9th od. : Etn-lr v. Holder- 
neitft, 4 Bing. 462 ; Fntcoclt v. AhJtoh, S Dowl. 1167. 
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price at the time when the certificates were given up, and they 
found accordingly. This direction was held to be correct on 
a writ of error (/). So, in an action on the case against a 
collector of customs, for refusing to sign a hill of entiy for corn, 
under a claim for duty, and detaining the samo„it was decided 
(also on error) that the measure of damages for the detention 
was the loss the plaintiff suffered oy a fall in the price of corn 
whilr his property was kept from him (6). Neither of these 
case^ was in form trover, but the ])rinciple upon \^hich damages 
for the detention of goods should be calculated is clearly the 
same. 

Tlie case of Perurian Otuiao Co. v. Dreyfus (i) gave rise to 
some curious (pieslion^ as to the time during which an unsuc- 
cessful defendant could be said to have been in illegal possession 
of goods finally awarded to the ])laintiff. There the Peruvian 
government handed over to the Peruvian Guano Go. certain 
cargoes of guano, which Dreyfus claimed as being his own under 
a sc[)arate arrangement with the same government. On arrival 
of the cargoes Dreyfus commenced an action against the com- 
pany, and by consent an order was made on the :lOth April, 
1H80, which substantially aullioriseil the company to land and 
take possession of the cargoes, subjei‘t to all rights whic,h 
might ultimately be decided in the suits. On the 17th December, 
1880, an order was made for a receiver, and the cargoes or some 
of them were sold by liis order. On the Pith January, 1885, 
judgment uas given in favour of the jilaintifl*, and an inquiry 
was directed as to damage^ arising to the plaintiff ‘from the 
detention by the defendant of the cargoes. The chief clerk 
found as damages two sums, consisting of the admitted loss in 
the gross proceeds of tlic cargtics arising from tlie laet that they 
were sold by the receiver instead of by Dreyfus, and from the 
increased expense of the sale under order of Court. He also 
found damages for loss of interest at 5 per cent, on those sums 
and on the actual proceeds calculated up to date of judgment. 
In two successive appeals to the House of Lords it was held that 
the detention of the cargoes by the defendant was illegal up to 
the order of 30th April, 1880, and continued to be so up to the 

(r) Wdliamity, Arvher^ 5 C. R. • |scc St^rrao v. 15 Q. R. D. 549. 

(/f) Jiarrow V. Anomd, 8 Q. R. 59.5^ 

CO [1892] A. C. im ; G1 L. J. (’h. 749. 
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order of ITlli December, IHSO, appointing a receiver, that the 
defeudant was liable to damages up to the last date, but was 
entitled to credit for freight and landing charges, witlmut pay- 
ment of which neither party could have obtained possession. 
From the 17th December, 1880, the ])Os&ession became that of 
the Court, and the defendants were no longer in illegal posses- 
sion, or liable to the plaintiff for damages arising from the fact 
that he was kept out of possession, or that the sale w^as made 
by the Court in a way less profitable to him than it would have 
been if conducted by himself. The result was tliat damages 
should not be computed for any time after the order for a 
receiver. Interest at 4 per cent, from date up to the day of 
payment was awarded on the sum so arrived at. 

Before quitting this subject, it may be as well to remark that 
a recovery in trover changes the property and vests it in the 
defendant. Accordingly it was held to be a good plea to this 
action, that the plaintiff* had previously recovered against a 
third person for the conversion of the same goods, and that 
after this recovery, and satisfaction in damages, the defendant 
in the former action had sold them to the present defendant, 
which was the conversion now complained of (?/). There are 
two points, however, upon which the authorities are at variance. 
The first is whether the property is changed by the judgment 
before satisfaction, or only by actual payment of the damages. 
The latter doctrine is laid down in Jenkins {v), where it is said, 
“ A. in trespass against B. for taking a horse recovers damages ; 
by this recovery, and execution done thereon, the property in 
the horse is vested in B. Soluiio pretii emptionin loco haMur*" 
And so it is stated by Holroyd, J. (j), and by Tindal, C.J. (//), 
that by a judgment in trover and satisfaction of damages the 
property is changed. And this doctrine is cited as law the 
notes to W. 8aund. by its eminent editors {z). On the other 
hand, the contrary rule was maintained in a later case, where a 


(w) Cooper v. Shepherd, 3 C. B. 20S. 

( r) 4th Cent. Ca. 88. ' 

(.r) 3 B. & C. 206. 

(?/) Cooper V. Hlwpherd, 3 (j. B. 272. 

(j) 2 W. Saund. 47, cc. n. z. 6th ed. In 2 NotcH to Saunders, at p. 131. 
(/), Sir E. V. Williams has introtluccd the words “ it appears not to lx* 
matenal that the recovery should l>e followed by satisfaction : Jineklavd 
V. JoItfl807i'* 
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plea of judgment without satisfaction i^as held to be good(«). 
Jervis, C.J.„ after noticing the cases just cited, said, “ But in 
Adams v. Broxightmi (Z>), it is laid down that the judgment, 
* and not the payment of the money recovered, changes the 
property, and the true rule was laid down by farke, B., in 
King v. Hoare (c), viz., ‘ that that which is uncertain is made 
certain by the judgment, and then the judgment affords a 
higher remedy, and the right of action for trover is merged in 
it.’ Precisely the same decision had been arrived at long before, 
when in trover the defendant pleaded a former recovery against 
H., \\ho was taken in execution for the damages. It was 
argue<l that execution witliout pa}ment was no satisfaction ; 
but the plea was held good, and Popham, C.J., said, ‘ If one 
hath judgment to recover in tres])ass against one, and damage^ 
certain, although he be not satisfied, yet lie shall not have a 
new action for the same trespass. For the same reason, if one 
have cause of action against two, and obtain judgment against 
the one, he shall not have remedy against the other.’ ” {d). It 
became necessary for the Court of Common Pleas to choose 
between these conflicting authorities m a recent case in which, 
in substance, the plaintiff having recovered judgment in trover 
against one of two wrong-doers, which judgment was unsatisfied, 
sued the other for keeping the goods, and so continuing the 
wrong. In a considered judgment the question for decision 
was stated to be, whether judgment in trover without satisfac- 
tion changes the property so as to vest it in the defendant from 
the time of the judgment, or yvhether such recovery operates as 
a mere assessment of the value, on payment of which the pro- 
perty in the goods vests in the defendant. It was pointed out 
that Adams v. Broughton seemed to be unsatisfactorily reported 
in Strange, and that in Bucicland v. JoJmson the point did not 
really arise ; and the opinion of the Court was expressed, that 
good sense and abundant authority showed that mere recovery 
without satisfaction has not the effect of changing the property. 
Judgment was accordingly given for the plaintiff {e). 

CO BucUand v. .udumm, 2:i L. J V. T. 204 ; 15 V. R. 145. / 

CO 2 Stra. 107S. 

(O IH M. & W. 41H ; affirmed, Kendall v. Bamdton, 4 App. Cas. 504 . 
48 L. J. C. 1*. 705 : McLeod v. [1808] 2 Ch. 205 ; fi7 Ij J. Ch. 551. 

(<i) Brown v. IVooffon, Cro. Jac. 73.. 

(0 Bnn«mead v. Ifarrhon, L. K. (> R. 584 , 40 Tj. J. C\ R. 281 . 
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The second doubt is as to the effect of a judgment in trover 
for less than the full value of the goods. It is expressly stated 
by Holroyd, J., and Littledale, J. (/), that an action of trover 
is no bar unless the full amount has been recovered. And so it * 
v\ as decided }n an old case, where the defendant, who was sued 
in trover for eighty-nine sheep, pleaded a former recovery 
against other defendants in an action quare eeperunt ei ahduxe- 
t (uit om, and damages ?aL ; there, however, the judgment went 
nn the ground that the verdict had not been for the value of the 
sljeep at all, but only for the damage by taking and driving 
them ; and with this view, Yelveilou, J., disagreed (,(/). The 
same point arose incidentally in the case cited above {Jt), 
though it was not necessary to decide it. The action was 
for money had and received. Plea, that the money was the 
proceeds of certain goods of the plaintiff which liad been 
converted, and in respect of which plaintiff had already sued A. 
in trover, and recovered 100/. It appears that defendant and 
A. had converted the goods by selling them, but that defen- 
dant alone had received the jirocceds of the sale, which were 
I *)(>/, The plaintiff claimed at all events to recover the differ- 
ence between his verdict, and the amount lor which the goods 
liad sold. It was held he could not, and Jervis, C.J., said, 

“ The fallacy arises from forgetting, that by the judgmeut in 
the action of trbver the property in the goods was changed 
from the time of the conversion ( /), and that they then became 
the goods of A. ; and that when the defendant received the 
proceeds of the sale, he received, the proceeds of the sale of 
A.’s goods.” Maule, J., said, In an action of trover, the 
plaintiff may not always (certainly not always in trespass) 

fiffirmed. Ex parte Eralte^ (>h. 1). Sllfi ; 46 L. il. Rank. This'easo 
suppoitH the decision in Kiuq v. Hoare^xYmt judfijment against one of two 
tort feasors is a bar t<» an action a^^ainst the othei* for the same cause of 
action, althouph the judgment be unsatisfied] : and the judgment was 
affirmed on appeal on this ptnnt, L. R. 7 C. P. 547 ; 41 L. J. C. P. 190. See 
as to the identity of cauKc ancl action, upon which the rule depends : 
Weqg Prosser v. Evans., [1H94] 2 Q. B. 101 ; 64 L. J. Q. B. 1 ; affirmed, 

[ 1896] 1 Q. B. 108. An interlocutory judgment s?gnc<lfor want of a plea 
had previously been held not to jiass the property • Marston v. Phillips^ 
12 W. R. 8 ; 9 L. T. N. S. 289. 

(/) 3 B. & C. 207. 

(<;) Laeon v. Jiarmrd^ Cro. Car. 36 : Field v. Jellieus, 3 Lev. 124. 

(/f) Buchland v. Johnson., uhi supra, 

(0 See 6 M. & G. 640, n. 
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recover the full value of his "oods. What might be the result 
if it were shown liere, which it is not, that the plaintiff had 
not recovered the value in the former action, 1 say nothing ; 
but in the present case, we must take it, that the plaintiff 
having his election either to sue in trover for a (;onversion, or 
in an action for money had and received, elected to sue in 
rrover, and recovered the full value from A.” It will be 
observed that the judgment of the Court is here put cn two « 
different grounds, each of which gets rid of the point in 
question. Jervis, (J.J., lield, that the proceeds never were 
money had and received to the })laintiff’s use, as the effect of 
the judgment against A., relating back to the moment of the 
sale, made them his goods at that instant. If so the defendant 
was not liable at all. Maule, J., and Cresswell, J., held, that 
by the election to sue in trover, the ])laintiff threw himself upon 
the verdict of the jury as to wdiat the real value ol* the property 
was. They might have given more than it sold for, and they 
happened to give less. It was no longer in his power to raise 
the question. Indeed, except in some rare cases, it is hard to 
see how the question could arise in a shape fit for discussion. 

It may be in’esumed that the judge would always direct the 
jury to give the value of the article, or of the plaintiff’s interest 
in it. The verdict of the jury must be taken to be their finding 
as to its value. A clear error might be groufid for a new trial, 
hut how could n plniutiff, while acquiescing in the verdict, say 
that it was not what it professed to be ? 

IT. In detinue the judgment is to recover the thing itself Detinue, 
and damages for its detention ; or if it cannot be returned, 
then its value {k). It was formerly in the option of the defen- 
dant whether he would return the thing, or pay its value (/). 

And there was no common law process to compel him to give 
it up Ow). Hut such a power was given by statute 17 & 18 
Viet. c. 125, s. 78, and is continued by the new rules (/i). Where 
there are several things demanded the jury ought to find the 


(70 Prtrt'it V. Ileyw^ii d, Cm. ,lac. Paler v. Tfardijman, Yolv. 71 ; 
per Bowen, Jj.J., citul 42 Ch. D. at p. T.") • Ed- jmrtc, Vaughan, Q. IV. D. 

(V) Per Frowike, C.,1., Keilw. G4, b. * Philhps v. Joiws, 15 Q. B. 867. 
('/«) Walher v. JVeedhmn, 4 Hco. N. li. 222. 

^ («) 0. 48, K. 1. See Chilton v. Carrjngton, 15 C. B. 730 ; 24 L. J. 0. B. 
78. 
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value of each separately (e>). The rules as to assessing the value 
of the goods, damages for their detention, and staying pro- 
ceedings upon their delivery, are just the same as in trover (p]. 

Where the verdict cannot be for a return of the goods, on 
account of tbeir destruction or previous re-delivery, it will be 
absolute, in the former case, for their value and damages ; in 
the latter case, for damages only. Tn detinue for charters which 
have been burnt, the plaintiff shall recover the whole value of 
the land (q). And it is a good plea to the further maintenance 
of the action, that the goods were delivered to and accepted by 
plaintiff since action, and payment into Court of l6*. damages 
for detention (r). And where the action was for scrip certifi- 
cates which had fallen in value between the time of denian 1 
and re-delivery before verdict, the judge left it to the jury to 
find, as the measure of damages for detention, the diminished 
price of the scrip ( 5 ). But the plaintiff must give evidence of 
the value, and where no such evidence has been given, if the 
jury give a substantial sum, the Court will, on leave reserved, 
reduce it to a nominal one (/). 

On account of the alternative character of a judgment in 
detinue, tlie property in the goods detained does not vest in 
the defendant, till the plaintiff has signified his election to 
abandon it by issuing execution for the value, instead of 
enforcing its delivery (//). 

III. In an action for trespass to goods, the damages in general 
are measured by the value of the goods, or the amount of injury 
done to them. These have bgen already sufficiently dis- 
cussed (.r), and indeed seldom present any difficulty* In the 
case of fixtures, however, the mode of valuation may differ 
materially, according to the form in which the action is brought. 
In trover, as we have seen, the plain dft* can only recover their^' 
value as chattels (//). But in trespass their actual value as 


((») 8 Viii. Abr. Hi), Detinue, I). 7 . Pawly v. 2 W. Bl. 8r>H. Ah 

to tlie effect of their not asRessing the value, sec tit. Writ of Inquiry. 
{p) {See ante, c. xiii. : PhilhpH v. Haywnrd^ H Dowl. Hr)2. 

(^) 8 Viner, Abr. Hi), Detinue, K. 

(/•) (VoMxpeld V, 8 Ex. l.^i), 

(/f) WilliawH V. Archer, 5 C. B. HI 8. 

(^) Andernon v. Pamnan^ 7 C. & P. Ii)H. 

(?/) 6 M. & a. 640, n. Hee O. 42, Li. 6. 

(ff*) Ante, c. xiii. 

(y) Clarlte v. lUdford, 2 C. d: K. 540, nnfc, p. 406. 
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fixtures may be given. S. de])OBited the lease of his house with 
plaintiff as security for h loan, and made an assignment of 
fixtures, undertaking either to mortgage the lease to the plain- 
tiff with power of sale, or to allow him to sell either fixtures, 
or lease and fixtures on the premises, without a mortgage. 8. 
became a bankrupt, and his assignees in bankniptcy seized the 
fixtures, and sold them by auction r ;>(»/. It api>eared that 
this was a fair price for them when severed, but that they 
would have sold for 80/., if valued as between iniioming and 
outgoing tenant. It was held that tlie plaintiff was entitled 
to the latter amount, as it was not to lie presumed that he 
would not have sold them to the eventual purchaser of the 
term, which in case of non-payment he was entitled to do ( 2 :). 

Special damage resulting from the immediate loss or injury 
may also be allowed for, if not of too remote a nature. In an 
action for injury to the plaintiff’s horse by a collision, it was 
held that he might recover the keep of the horse at the larrier’s 
while it was being cured, the farrier’s bill, and the difference 
between the value of tlic horse before and after the accident. 
But lie could not recover the hire of another horse which plain- 
tiff had been obliged to have while his own was laid up (a). 

In one case a curious scries of disasters was held to be 
chargeable upon the defendant. His carriage was driven 
against the wheel of the plaintift*’s chaise ; the collision threw 
a person who was in the chaise upon the dashing-board ; the 
dashing-board fell on the back of the horse ; the horse kicked 
in (‘ousequence, and by kicking injured the ciiaise. It wa^ 
held that the plaintiff might recover for the whole of the loss 
so sustained (h). 

An execution creditor ha^ been held not to be liable to a 
person whose goods have been wrongfully taken in execution, 
for any damage sustained by the latter in coiiseipiencc of their 
sale under an interpleader order. Tlie execution creditor is 
responsible for all damage up to the time of the interpleader 
order, but what is done under the order is the consequence of 
the judge’s decision upon the interpleader summons, and is 

(::) Tliovipmm v. Pettitt, 10 Q. H. 10;i : J/oorr v. DrhikwafrrA F. A F 
134. 

(ff) IPiqJios V. 8 C. Jc T. 703 Jf/frroiv ArttuKdi, 8 Q. 11. 

r)95 ; antr^ p. 421. 

(/>) Gilbciiaon v. Bwhnrdxon, ."i (’, 15. f)02. 
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f not the approximate consequence of the seizure (c). Nor is 

he liable for indirect consequences resulting from the seizure, 
such as that the jdaintiff’s credit was affected, and that actions 
were brought against him for debt, under which his property 
was sold at less than its proper value (d). 

Collision at When a Vessel, having been run down, subsequently becomes 
unmanageable, and gets upon a bank, and is lost, the presump- 
tion -of law is, that her eventual loss is attributable to the 
effects of the collision, and not to the mismanagement of the 
crew. Her whole value consequently would be the measure of 
Demunage. damages (c). Where, however, the full value of the vessel is 
given as compensation by a (^ourt of Admiralty, the plaintiff 
cannot recover anything in the nature of demurrage for loss of 
the employment of his vessel, or his own earnings, m conse- 
PartiallosH. (juence of the collision (/ In cases of partial loss the prin- 
ciple of compensation is reddtdio in infegrnm. The causes out 
of which such a claim arises, seem to I’csolve themselves into 
immediate exiwnses occasioned by the collision, repairs, and 
detention of the ship. As to the first, a merely ])robable but 
discretionary outlay, siudi as tlie employment of a tug, which 
might have been incurred if there had been no accident, but 
wliieh was made indispensable by the collision, cannot be 
deducted from the charge {g). As to the second, the parties are 
entitled to a copiplcte re})air of all the damage done, notwith- 
standing the result may be to render the ship more valuable 
than she was before the collision. In cases of insurance one- 
third of the value of the material is deducted, because tlje new 
material is more valuable than the old, but it is not so where 
repairs are done in consequence of collision (A). Under the 
third liead, one ground of loss consists of wages and keep of 
officers and crew while the ship is lying idle. Where it would 
be a reasonable and pro])er thing to discharge the crew during 
the process of repaij’, outlay uj)on them cannot properly be 

(r) Wallier v. Oldinff, 1 H. At 021 : '^2 L. J. Ex. 142. 

(d) AffOMui V. Vallone, L. T. (P. 0.) 100. 

(r) Tho McUo/fa, Hob. Aclin. 7. Ab to loss caiisotl by niismaiiagcmeut 
of the crew, sec TJtr Fhjtnff Ftnh^ ante^ p. 09. * 

if') The Cidumh()t^*A Rob. Adin. 158. 

(/ 7 ) The Swab. 200. 

(A) Pei* Dr. Lushington : The Pnefolua, Swab. 1 74 ; graving dock dues, 
and suchlike charges, come under the heail of repairs : The Jilach Pnnee^ 
\ Lush. .508. 
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allowed against the ship. But it would generally be ])roper to 
keep on the officers and engineers, and even the wliole crew 
where it is the usual custom to keep them on permanently ; as, 
for instance, in vessels employed continuously in the East India 
trade, it is proper to keep on the Lascars, and^the officers 
engaged to take care of them and of the shij) (/). A more 
important and difficult claim ariB‘-s out of the loss of the 
services of the ship to her owner. As to this, Dr. Lushington 
said (k). “ The plaintiff is entitled to a just (compensation for the 
non-employment of the ship while under repair, and that just 
compensation must again consist of the expense of detention 
and amount of profit lost. Indemnity tor loss of time during 
the detention must be estimated upon tfie principle, as nearly 
as may be, of what would certainly or most probably have lieen 
obtained, if there had been no collision. As to the lime for 
which such compensation must lie made, it ought to be 
reckoned Irom the period wlicn the vessel, in thi ordinary 
course, would have been ready for sea if there had been no 
collision, up to the period when with due diligence the repairs 
ought to have been completed. In all these cases it must be 
remembered, that the party condemned to pay damages is, 
legally speaking, a WTong-doer, and tiiat full compensation is 
due.” Where the Admiralty (^ourts allow' damages for a 
detention of a vessel wiiilc under repair, the *011118 of jiroving 
the loss so incurred rests u})on the plaintiffs. They must prove 
that the vessel would have earned freight, and that such 
frciglit w^as lost by the collision. When, for e\'am})le, a 
fishing voyage is lost, or a vessel would have been beneficially 
employed, sucli damages will be given, but not otherwise (/). 

A case which frequently occurs is wiiere the vessel injured 
is one of a regular line, whose sailings are fixed for specified 
dates, each ship lying up from the date of arrival till the date 
of departure for overhauling and repairs. In such a (;ase no 
damage can be claimed merely for a detention which does not 
exceed the j)eriod usually allow'ed. If w'hen her time for 

(i) TJ(e JilacJi Prh, r : Thv Injic,vihl(‘,uh( xnpra. / 

(^) The ]»iie,nhJe. 

(Z) The Claremr, a Uol). Adni. 28a . Star of Imha, I I*. 1). MJIJ Thr 
Cornett, h I‘. D. 229: Tho Thyatira,^ P. 1). 155* The Aryenttno, H 
App. Ca. 519 ; 58 L. V. i). A. 1 • The tHreta Jhhne, [ 1897] A. C. 59G , 
6« L. J. 1\ 16G. 
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sailing arrives, she is not able to leave in consequence of her 
injuiies, and another vessel of the same line takes her place, if 
the substituted vessel belongs to tbe same owner no damages 
can be claimed, unless some loss arises from the substitution ; 
as, for instance, by her being smaller, and not able to take a 
full cargo (m). It would be diflerent if the owners arc not the 
same, as then what is earr ed by one ship is lost to the owner 
of the other (u). 

Where goods have been delayed in consequenc^e of a collision, 
no damages can be recovered for loss of the market. The 
principle of this ruling has already been fully discussed in an 
earlier part of this work (o). 

I may observe that in the Admiralty Courts, where a 
collision has occuiTed, and both ])artie8 are equally to blame, 
the rule is to divide the damages equally between them (p). 

The cases m which a plaintiff’s own negligence may destroy 
his right to recover for damage done, es])ecially in case of 
collisions, have been discussed so fully in treating of* remoteness 
of damage, that 1 need only refer the reader to them (q). The 
liability of shipowners for any loss or damage to any other 
ship, or to the g<w>d6 on board of any other sliip, by reason of 
the improper navigation of their own vessel, is limited to an 
aggregate amount not exceeding 8/. for each ton of the shi))’8 
tonnage, with interest from the date of the collision (r). This 
Act extends to damage caused by collision (.s). 

As to cases in which the costs of former actions may be 
recovered, the reader is referred to the decisions eJtcd below, 
and to a former chapter in which they are discussed (/). 


(w) Thr (^ity of Peking^ 15 App (’a. 43S : .')9 L. »T 1\ 0. 88. 

(m) The Jilftek Priffre, 1 Lush. .‘>(>8. 

(u) The Paeam^ 2 J\ D. 118 : The XoftinghUl, 11 P. I). 105 , 53 L. J. 
P. D. & A. 50. ante, pp. 10-^18. v *' 

(//) Vavx V. Sheffety 8 Moo. P. C. 75 : The Milan^ 31 L. J. Adm. 
105. The iiunK^ent owner of a earjjo, acconlmj; to that ease, 18 entitled 
to recover a moiety of his damaj^e from the owner of eaeh ship. 

(y) See ante^ pp. 08 — 77. 

(r) 25 & 20 Vict. c. 03, s. 54, anfe^ p. 319. The Xorthnmhria, L. II. 3 
Ad. & Kec. 6 : Smith v. Kirhg, I Q. 11. 1). 131. By the ancient law of 
the Mja, there is no limitation to the liability of o wrong-doer : The Wild 
Manger^ 32 L. J. Adm. 49. 

(#) Abb. Ship. 240, 8th ed., 593, 12th etl. ; 2 B. & A. 15, See ante, 
p. 320. And it has operation on the high seas, ami applies both to British 
and foreign ships : Tfw Amalia^ 32 L. J. Adm. 191, ante^ p. 320. 

(i) Uolloioay v, Tartier, 6 Q. B. 928 : Tindall v. Bell^ 11 M. & W. 228 : 
iMon V. Deeere^ix, 3 B. & Ad. 343, ante, pp. 88 — 103. 
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There is one distinction between trespjass and trover, which 
materially affects the question of damages. It is, that as the 
gist of the former action is the wrongful taking, while that of 
the latter is the wrongful conversion, damages may be recovered 
in trespass on account of a stage of proceedings prior to that 
which can be noticed in trover. The manner in which the 
property was seized may be the soun‘e of substantial damages, 
in addition to any whicli could be given in respect of their 
detention. Accordingly where the defendant wrongfully seized 
goods, and placed a man in ]) 08 seRsion of them for several 
days, but allowed the })laintiif to make free use of them, it was 
decided that the owner might recover substantial damages (u). 
In such a case, in trover, only nominal damages could have 
been given for the conversion. And so in an action for seizing 
goods under an unfounded claim for a debt, damages may be 
given beyond the value of the goods, not only for the breaking 
and entering, but also on account of the false pretence of a legal 
claim, and the aimbyauce and disturbance to the plaintiff in 
carrying on his business, and the belief caused of his insolvency, 
in consequence of which his lodgers left him (.r). Where, 
however, the action is against two jointly, nothing can be given 
in evidence as special damage which is not the joint act of 
botli. The true criterion of damage is the whole injury which 
the plaintiff lias sustained from the joint act. Therefore the 
malignant motive oi‘ one jiarty cannot be made a ground of 
aggravation of damages against the other ])arty, who was 
altogether free from any improjier motive. J n such a case the 
jilaintiff ought to select the party against whom he means to 
get aggravated damage (//). Where, however, the same motive 
actuated both, I apprehend there could be no reason against 
offering evidence of it (s). 

On the same principle, in an action by several, no evidence 
can be received, and no damages allowed, in respect of any 
injury to one which was not also an injury to the others (a). 

(tt) BayVm v. Fmkrr, 7 Ring. 153 : Mtidu/i Dim v. (rokul 14 

W. R. 590 ; 14 L. T. N. S. 04S, P. 0. 

(a?) Bretoer v. Dew, i; M. & W. 625. 

(y) Clark v. Newsa n, 1 Ex. 131, 139 It is by no means duar that 
this will continue to be the rule under the present procedure. l5ee jmt^ 
pp. 473, and 591, 

(a) As to the admissibility of evidence of motive in actions of tort, see 
ante, pp. 45, eteeq, 

(a) Barratt v. Colliws, 10 Moo. 446. * 
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As to actions for seijzureB under the Customs Acts, see antey 

p. 414. 

In mitigation of damages, the defendant may of course show 
anything which tends to diminish the value of the thing 
affected, or the amount of loss incurred, or may negative the 
malicious motive ascribed to him. 

Accordingly, in trespass for destroying a picture, which 
turned out to be a scandalous libel upon the defendant and 
his sister, and which was publicly exhibited, Ijord Ellen- 
borough told the jury that if it was a libel upon the persons 
introduced into it, the law could not consider it valuable as a 
picture, and that in assessing damages they must not consider 
it as a work of art, but must award the plaintiff only the 
value of the canvas and paint, which formed its component 
parts (ft). And so the defendant may show that the plaintiff* 
had not an interest in the goods to their full value, and that 
the residue of the interest was in himself. In such a case the 
plaintiff can' only recover to the extent of his own interest (c). 
But this would be no defence, even in mitigation of damages, 
when the residue of interest was not in the defendant, but 
some third person (d). 

It has been decided that in trespass for taking goods, the 
defendant cannot, even in mitigation of damages, offer evi- 
dence tc> show a repayment by him, after action brought, of 
money produced by the sale of the goods. Lord Denman said, 

The rights of parties at trial arc the same as they were at 
the commencement of the suit, or if they are changed, a plea 
puis darrein continuance ought to place the new facts on the 
record. It is important to ujihold the principle, that a party 
is entitled to recover by way of damage all that at the com- 
mencement of the suit he has lost through the wrongful act of 
the defendant ” (<?). This decision is certainly opposed"^ to 
natural justice, and it seems equally ojiposed to the analogy 
of other actions. In trover, as we have seen, a re-delivery of 
the goods, even after action brought, will authorise the jury 


{h) l)u Bout V. Berettfordy 2 Oiimp. 511. 

(a) Briefly v. Kendall, 37 Q. B. UIJT : Tomn v. WiUon, ;32 L. J. Q. B. 
382, in Ex. Gb., ante,\^. 415. 

(d^ Jinjdon'it (due, 13 liep. 32 ; Stor. Hailm. s. 352, ante, [). 416. 

(#?) Bundle v. Little, 6Q. B. 174. 
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to give only nominal damages, unless actual loss lias been 
caused by the detention or otherwise (/). So in detinue, 
where the goods have been returned after the commencement 
of the suit, the judgment is only for the damages caused by 
the detention (//). In trespass, no doubt, an additiotial element 
enters into the verdict. Tb ought to comprise damages for 
the manner of the taking, for the value of the thing taken, 
and for the loss incurred by its being taken. But when the 
second item has been already ])aid for, why should it be paid 
for again in trespass, any more than in trover or detinue ? It 
is difficult to see how any plea ])uis darrein continuance could 
have been framed, wliicli would not have been bad on general 
demurrer, unless it had alleged that the money was paid and 
accepted in full satisfaction of all the causes of action, which 
it obviously was not. Anything short ol this would have 
been merely a plea to the damages, and have left the taking 
unanswered (//). No doubt the defendant, instead of paying 
the money to the plaintiff, might have paid it into Court 
But such a course would clearly have been less beneficial to 
the plaintiff, since it would have forced him to stop his action, 
or continue it at th(5 risk of losing his costs (i ) ; it is hard 
then to see why it should he so much more benefit ;ial to the 
defendant. Nor is this like an attempt to siirjirisc the plaiutilf 
by setting up a new defence, such as title in another, because 
if true at all it must bo jierfectly known to him. Nor, finally, 
does it come within the rule which requires payment after 
action to be pleaded, because it would have been no defence if 
it had been pleaded (/'’). 

In the same case a question was raised, whether an attorney, seizure under 
sued in trespass for seizing goods, might give in evidence a jadgmont. 
judgment under which he liad acted in issuing a fi. fa. No 
decision seems to have been given upon this point. On prin- 
ciple it would seem to be admissible in mitigation of damages, 
as showing the character of the act, and the absence of all 
malicious motive. 


’) Miwn V. Raphael^ 2 lUng. N. C). lUu. 

') WillmvtH V. Archer, .> IJ. JUS. 

Qh) 1 W. Saund. 28, «, n. 3. 1 Wnis. Notc*^ tu Sauiul. 22, ri. (I). 
(0 Rnmhelow v. Whalley, 1« Q. }\, 

(ft) Sec, too, j>er Lord Abingcr, 0.15., 11 M. & W. 744. 

M.D. - F F 
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Matter of a merely collateral nature cannot be given in 
reduction of damages. For instance, where the action was 
for injury caused by a collision at sea, the defendant was not 
allowed to deduct from the amount of loss proved, any money 
paid to theo plaintiff by his insurers in respect of the same 
damage. This would be to make the wrong-doer pay nothing, 
and take all the benefit of the insurance without the burthen 
of the premium (/). On the same principle, in trespass for 
taking away goods sold by defendant to plaintiff, and not paid 
for according to contract, the plaintiff is entitled to their full 
value. The jury cannot take into consideration tlie debt due 
in respect of them from the plaintiff* to the defendant, because 
the retaking by the latter would be no answer to an action by 
him for their price {m). 

This is the most proper place for noticing fuitions against 
the sheriff* by the debtor, or supposed debtor, for an unlawful 
execution. In such cases the sheriff* appears as a wrong-doer, 
and damages against him are regulated on much the same 
principles as against other persons. The rule was discussed 
lately in the Court of Queen’s Bench under the following 
circumstances. The action was tresf)a.ss against the sheriff and 
his bailiff for breaking the plaintilfs house, and seizing his 
goods ; it appeared that a former execution for tlie same debt of 
2701. had been put in, and the debt had been j)aid to a person 
at the bailiff’s office. He never paid it over, and the execu- 
tion creditor never received it. Uj)on this account execution 
was put in by the same sheriff*, which was the ground of 
action. The goods were not sold ; but a man remained in 
possession several days. The jury gave a verdict for 400?. It 
was held that these damages were not excessive against the 
sheriff ; per Cur. “ If the second execution had been put "in 
merely by mistake, or with a view bond fiiU to try any question 
which might fairly have been tried between the sheriff and the 
plaintiff, we should have thought the damages excessive as 
against the sheriff, as they greatly exceeded the pecuniary 
loss sustained. Sheriffs acting bond fide " bxq entitled to and 
will always have the protection of the Court. The jury appear 

(Z) Yatea v. Whyte^ 4 Bing. N. C. 272. 

(m) Gillard v. brittan^ 8 M. & W. .576 : Page r Cbwoigee, L. B. 1 P. 0. 
App. 127. See ante^ p. 416. 
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to have thought that this was a case in which the process of 
the Court had been abused, and a gross outrage was committed 
under the forms of law. We cannot say that they were wrong 
in coniing to this conclusion, and if they were right we should 
not b<‘ justified in interfering in behalf of tlie slioriff with the 
amount of compensation which they have awarded in the 
exercise of their constitutional functions ” {n), v 

A i|uestion has arisen several times as to the amount of Damages 
damages, wliere tlie sheriff has taken goods under a regular 
fi. fa., but has been guilty of such an irregularity in executing seized by 
it as makes him a trespasser ah initio. It is laid down in 
Semannoii Case (o), that the slierift* cannot break the defen- 
dant’s house by force of a fi. fa., hut he is a trespasser by the 
breaking, and yet the execution which he then doth in the 
liouse IS good. If this be so, damages against him ought 
only to be for the breaking, and not for the seizure. On the 
other hand, there seems to be an almost insufx.‘rable difficulty 
in the way of framing any plea which shall not leave the 
taking without justification, and, unless it can be justified, 
nothing short of entire damages can, it seems, be given. It is 
settled that the door being <)})cn is a condition proeodent to 
executing the writ in the dwell ing-liouse, and that the aver- 
ment is material. Therefore when in trespass for breaking the 
plaintiff’s house, and arresting him therein, the defendant 
pleaded, except as to the breaking, an arrest under a ca. sa., 
the door being ojicn, and this averment was traversed with 
success ; it was held that damages might be given not only 
for the breaking and enterin g, but also for the arrest (/?). Th is, 
however, was a case of personal arrest, and in a later instance, 

Parke, B., asked, ** whether there was any authority for saying 
that the same doctrine applied to an execution against 
goods ? ” (7). There is an exiwily similar case ; the action was 
for breaking and entering the plaintiff’s house, seizing his goods 

(/i) Gregory v. Cottercll. 1 E. & 11 . a(» 0 , 22 L. J. Q. H. 217. ft was 
(Icckied m this case in the Ex. C"h. tliat the shoiitf is rcHpoiisible not only 
for the wrongful acts of his olticcrs, but for those of persons enaployect by 
them, if done by colour of the warrant : 5 K. A: li. 571 ; 25 L *J. Q. B. 35. 

The high bailiff of a county court is m a similar position . linrton v. Le 
Grog, 34 L. J. Q. B. 91. 

(tf) 5 Rep. 93, a ; 1 Sm. L. C. 116,9th ed. 

(jp) Kerhey v. Denby, 1 M. & W. 33e. 

( 7 ) jPereival v. Statn^f^ 9 Ex. 167, 170 ; 23 L J. Ex. 25. 

V F 2 
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and compelling him to pay a sum of money to withdraw from 
possession. The defendant justified under a writ of fi. fa., the 
outer door being at tlie time oi)en. The jury found that it 
was shut, and gave 720/., observing that tlie sum was meant 
to include 220/. paid by the plaintiff, under protest, to induce 
tlie defendant to withdraw the execution. A motion was made 
to reduce the damages, oti the gi-ound that the execution ^^as 
valid, though the entry was a trespass, and tlierefore the amount 
of the levy ought not to have been given. The (V)urt, in giving 
judgment, after observing that the only [)lea of justification 
under the writ of fi. fa. was one which alleged that the defen- 
dant entered for the purjxise of making a levy, the outer door 
being open, and that this allegation was found against them, 
as well as the plea of not guilty, ])roceeded to say, The defen- 
dants therefore could not avail themselves of the writ of fi. fa. 
under the plea of the general issue, and were, upon the state of 
the record, without defence in regard to the amount exacted 
to induce them to withdraw ; the jury wenj warranted in 
including the amount so exacted in damages. The state of 
the record before mentioned renders it unnecevssaiy to consider 
how far, and to what extent, a levy under a writ of fi. fa. can 
be justified, where properly jileaded, when the iiosscssion of the 
goods has been illegally obtained’' (r). When the question 
next arises we may expect some phenomenon of special pleading 
to meet the possibility so cautiously hinted at. Probably the 
real importance o1* the doctrine above stated will lie felt when 
the action is not against the shcFiff or his bailiffs, but against 
the execution creditor, for the proceeds of the sale. Should he 
be successful in sejiarating liimself from any connection with 
the unlawful entry, he maybe held entitled to retain the goods, 
on the ground that the execution was valid, and that ho cannot 
be put in a worse position on account of' improper conduct 
which he did not sanction, and which was not the act of his 
agent, but of a public officer olieying the mandate of a Court 
of Justice (s). 

1 may observe that the outer door of ah out-house may be 

(/•) Bnniitwivlt v. Slowmav, 8 C\ B. 317, 330. 

(jt) See 7 H. IV. c. 35 ; Gom. Di^(. Trespass, C. 1 ; 4 Inst. 317 : Moh'nt- 
xon V, Vaughion^ 8 (\ A 1*. 255 : WJhon v. Turn man, (5 M. AG. 230 : 
l/yon» V. Martin^ 8 A. A E. 512 : Freeman v. Bosher, 13 Q. B. 780 : 
Smith v. Ilolhroolte^ 9 Ir. L. K. 156. 
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bi’oken open ibr the purpose of execntirig a fi. fa. (t), hut not 
in making a distress {u). The cases were reconciled by Lord 
Campbell, C.J., on the ground that a distinction may reason- 
ably be made between the powers of an officer acting in execu- 
tion of legal process, and the powers of a private individual, 
who takes the law into liis own hamks, and Tor his own 
j)urposes {x). 

Wiiere a fi. fa, has been executed in a place where the Court 
had no authority, as for instance, out of the jurisdiction of the 
Court, the measure of damages is the whole value of the goods 
seized, and not the amount of injury actually sustained. To 
admit the latter mode of estimating (lamages would be, in 
effect, allowing the illegal proceedings to stiiud good (//). 

When, after a wrongful seizure by the sheriff*, the goods are 
taken ft*om liim by another wrong-doer, from w'hom the right 
owner can only ol)tain them by payment, he may, in an action 
against the sheriff, recover as special dainage the money neces* 
sarily so paid (r). And on the same principle the sheriff is 
liable to all the costs of an illegal arrest, and not the original 
]>laintiff‘, unless he was privy to Where, however, the 

execution creditor has given such instructions to the sheriff as 
amount to ii direc^tion to him to do the unlawful act complained 
of, this (constitutes the sheriff his bailiff^ and the creditor will 
be directly liable to an action by the person^who is entitled to 
redress for the unlawful act(/;). I'he sheriff, of course, will 
also be liable, but if he is sued he will be entitled to reimburse- 
ment by the (creditor for all damages awarded against him, up 
to the time when he acquired a knowledge of the impropriety 
of the execution, and might and uuglit to have withdrawn 
it(6’). Whether tJie creditor can by .subsequent ratification 

(Q Priiton V. Jirownr. I Sid. 1 S(). 

y Viii. Abr, 12S, Distress (E. 2), pi. (> . Jiwwny, (rlcnti^ 10 Q. li. 

2:)*l. 

(j*) 10 n. 257. Both 111 tlic cjise of tlislress uiid oxcciition, a bailiff 
may break open the door lo retake )>osses.sioii il thei*e has b<ien no aban- 
<l()nmeiit . JianntxU r v. Ii E. A E. 027 ; 21) L. d. Q. B. 141. 

(y) Sowell V. Chnmpion^ 0 A. A E. 407. 

(z) Keene v. J)tl1u\ 4 Ex. 888. 

(«) Anon. 1 Chit 580. 

(5) Morrts v. Salherff^ 22 (4. B. D. 014 ; 58 L. J. R. 275 ; affirming 
Jartmtn v. Hooper^ ti M. A G. 827. 

(tf) Jfompluryx v. Pratts 5 Bligh N. S. 154 : per (-oeklmin, C.3., 
(Hidders v. \Vvolei\ 2 E, A E., at p. 810 ; 20 Ij. J. (li. B. at p. 141. 
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make himself liable fof an unlawful act of a sheriff which he 
had not directed, seems not quite Settled {d). It is now 
decided that an endorsement upon a writ containing a direction 
to the sheriff is within the scope of a solicitor's authority, and 
that his principal can be sued if the sheriff acts illegally in 
pursuance of it. Verbal instructions given after the issuing 
of tlie writ, whether by th|? solicitor or his clerk, are beyond 
his authority, as they relieve the sheriff of the obligation which 
the law imposes upon him in the execution of his duty (e). 

We have before observed (/) that in trover by a bankrupt’s 
assignees, who would themselves have had to sell, the jury 
seldom give greater damages than the amount at which the 
go^ids actually sold (</) ; and even may allow the sheriff’s 
expenses, if there were no circumstances making a sale by him 
m<*re unfavourable to them than if it had not taken place (//). 
But where the plaintiff is himself the owner of the goods, and 
sues in trespass, the amount of damages is entirely for the jury, 
and they are not limited to the amount for which the goods 
sold, though he had himself intended to sell them, and the sale 
was conducted by the auctioneer whom be had commissioned 
for that purpose (/). 

When in an action against the sheriff for seizing goods 
evidence was offered in reduction of damages, that the sheriff 
had made certain. payments on account of reut and exeemtions, 
which it was admitted he was bound to satisfy, the Court con- 
sidered it doubtful whether such evidence was in general admis- 
sible. In the particular instance, however, it was allowed, as 
the plaintiffs had in their own' notice of demand expressly 
excepted the sums in question {k). 

When there is a doubt respecting the pro{)erty of goods 
which the sheriff is directed to seize, he may summon a jury, 
in the nature of an inquest on office, to satisfy himself whether 


(^) In ChildcrH v. Wotder the majority of the Court thought that a 
ratification by subsequent adoption of the act would b(i sufficient. In 
Morns V. Salherg the Court of Appeal, witliout deciding the [loint, appear 
to have been of an opposite opinion. , 

ie) Smith v. Keal, 9 Q. B. D. 340 : Morns v. Salbrn/^ nhi supra. 

(/) p. 402. 

Of) WhitediOHse v. Athinsoyt, 3 (\ k P. 344. 

(h) Clark v. Nirholson. « C. & W 712 : 1 (J. M. & R. 724, S. V. 

(0 LocMey v. Pye, 8 M. A: W. 13.H. 

(//) Ooldsmid v. JfaphaeJ, 3 Seo. 3rt.”». 
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the goods belong to the debtor or not. | The verdict does not 
bind the rights of the parties, but it will go in mitigation of 
damages if they find that the goods are those of the debtor, and 
it should happen that they are not (/). In general, however, the 
modem remedy by interpleader will be found more effectual (m). 

[V. The action of replevin is an anomalous one, in this 
resjiect, that both plaintiff and defendant are actors in the suit. 
In fact., it consists of tv^o cross actions; in which one party 
claims damages for having his goods sidzed, while the other 
party claims satisfaction for some demand out of which the 
seizure arose. One result of this peculiarity is, that either 
party may obtain damages (n). 

Should a verdi(!t be found for the plaintiff, the jury assess the 
damages as in an ordinary action of trespass. Unless special 
damage is laid, they are generally only costs of the replevin 
bond, and in practice were, before lif 20 Viet. c. 108, always 
assessed at 2/. 2s, in London, Middlesex, York, and some othei 
places ; 2/, 10s. elsewhere (o). They now depend or the amount 
distrained for(;;). These are all he is in fairness entitled to. 
as he has already had given back to him possession of the goods 
distrained. 

A recovery in rcjdevin is a bar to any action for further 
damages arising from the taking away of the goods, since all 
such damages might liave been, and ought to have been, 
recovered in the action of replevin (^). 

No damages were recoverable at the Common Law by the 

(O ll.'ilton, Sheriff, 1 10 , (lilb. Execution, 21 , 4 T R IfohrrU y, 

Thiman, 0 T. R. 8S. 

(///) See Onlei r>7, which leplaces I 2 Win. IV c. 58. 

(w) Money cun now be imul into Court by a plaintiff in replevin, in 
answer to a elaini ti>r daniaj^es 0 22, R. 1 : previously by 23 Ac 21 Viet 
c. 126, s. 23. 

(u) Cliit. Piac. 1030, lull c(l. ; Archb Prac. (1853) 335. It has been 
doubted whether special damages arising from an injui'y to the goods by 
defendant or otliei w'lse could be recovered * Connor v. Jicntlrn, 1 Jebb. iV 
Sy. Ir. Rep. 246. See OffnelVn fW*, 3 Leon, 213 Afltinnon v. Keshdt, 
a Ir. L. R. 271, and eases cited theie. It is now' settled that such 
damages, if rocoveiablc in trespass, may be awanled m replevin : Gfhh.\ 
V. Orulknhanit, L. R. 8 (’. V. 454; 42 h, 3. C. R. 273. followed and 
apparently extended by Smith v. Knright, (1893) W. N. 173 See 'a very 
able discussion on the Subject • 28 Law' .Journal, 852 (Deo. 16, 1893). 

(/;) 19 A: 20 Viet t. 108, Schedule C. ; Chitty's Aich. Pr. 1092, 12th etb ; 
Woodfall’s L. Ac T. 547, 15th ed. Ry s. 71, a deposit may be iifade instead 
of security being given. This statute is extended to all cases of replevin 
by 23 Ac 24 Vu:t. c. 126, s. 22. 

(^) a\hhf^ V. Crnikshanh, L. R. 8 C. P 451 , 42 L. J. C P. 273. 
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defendant in an actioi of replevin, or second deliverance, and 
in the case of a verdict for the defendant, or of the plaintiffs 
being non-suited, the judgment at Common Law was merely 
for a return of the goods (r). 

Bv the combined effects of two statutes, 7 Hen. VIII. c. 4, 
s. 3, and 2} Hen. VIII. c. 19, s. 3, a person making avowry 
or cognizance, or justifying as bailiff, if tiie avowry, &c., was 
found for him, or the plaintiff was non-suited, or otherwise 
barred, recovered his damages and costs ; and by 17 Car. II. 
c. 7, s. 2, in replevin for arrears of rent, provision was made, 
ii])on a suggestion of the defendant, in the case of a non-suit 
bolbre issue joined, or of a judgment for the defendant on 
(]*‘raurrer, for the issue of a writ of inquiry, inKin the return of 
vvfiicli, defendant had judgment to recover the arrears of rent, 
if the goods, &c., amounted to that sum ; and if not, then the 
value of such goods, &c., with his full costs of suit. 

All these statutes are now repealed, but tiiere can be no doubt 
that now, bjr proper claim or counterclaim, a defendant can 
n cover any damages to which he may be entitled. 

V. Illegal distress. 

Tlie damages in suits of this nature depend greatly upon the 
form in which the action may be brougiit. Where the defen- 
dant can be treated as a trespasser aO so as to make his 

possession of the goods wholly wrongful, their entire value will 
be recoverable. When it is necessary to sue for consequential 
damage, the plaintiff can only obtain damages for the special 
injury he has suffered, which may bo very slight, where he was 
l eally in fault, and liable to a seizure of his goods. 

The action must always be for consequential damages where 
an irregularity has been committed in distraining for rent. 
This is enacted by 11 Geo. II. c. 19, s. 19, which, after 
reciting that some irregularity is occasionally committed, for 
which the party distraining is deemed a trespasser 
and the plaintiff has been entitled to recover the full value of 
the rent for which the distress was taken, provides, that where 
any distress shall be made for any rent justly due, aud any 
irregularity or unlawful act shall be afterwards done by the 
party distraining, or his agent, the distress shall not therefore 


ir) Chit. Forms, 681, 7th cd. Tidd, Forms, CU7. 
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be deemed unlawful, nor the persons inikiup; it trespassers ah 
initio ,* but the parties a^^gi-ieved sliall Acover full satisfaction 
for the special damage they shall have sustained, and no more, 
in an action of trespass, or on the case, at the election of the 
plaintiff. And no tenant shall recover in an action for any 
such unlawful act or irregularity, if tender of amends have 
been made before action brought (,v). 

It was for some time assumed that under this section a 
plaintiff might always recover nominal damages for an irregu- 
larity, but it is now settled that the plaintiff can only recover 
where actual damage is proved (/). 

The following are the principal species of irregularity for 
which actions may be brought : 

Actions for excessive distress arise out of the statute 
i)2 Hen. III. c. which provides that distresses shall be 
reasonable and not too great ; and he that talceth great and 
unreasonable distresses shall be grievously amerced for the 
excess of such distresses. Such actions, in the day.s when forms 
of action were of importance, were always in case (?;). Damages 
for an excessive distress, where the goods have been sold, will 
depend upon the loss and inconvenience the plaintiff has been 
put to by having an unnecessary amount of his goods taken from 
him. If the amount for which they sold beyond the claim 
against him has not been returned to him, of course it will 
ibrm part of the damages (^). In order to estimate whether 
the amount taken was excessive or not, their value must be 
calculated according to the sum which they would fetch at a 
broker’s sale, not at the price which could be obtained lor them 
from an incoming tenant in the same line of business as the 
plaintiff (s), because the former is their value for the purpose 
(jk) 11 Geo. II. c. li), H. 20. 

{t) Rudgera v. Parher^ 18 i\ H. 112 ; 2o L, J. 0. ?. 220 , 'Luctia v. 
Tarldo/i, 8 H. A N. 110 ; 27 L. J. E\. 240. 

(w) Probably the action would he even indcpciuleiitly, for Lord Coke 
Kays of this statute, it agreeth with the i-easoii of the coiniuoii law. 
2 lust. 107 ; 1 M. & W. 447. 

(j?) Woodero/t v. Thompson, 3 Lev. 48 : LytDW v. Moody^ 2 Stra. 851 : 
II uy lies V. Proinne, 7 Ir. L. 492. See as to the amount of interest *iii the 
goods distrained wliicAi will enable the plaintill to support an action, 
Frll V. Whitakir, L R. 7 Q. B. 120 ; 41 L. J. Q. B. 78. 

(y) See per Parke, B., 1 M. & W. 448. 

(^) Wells V. Moody ^ 7 C.& P. 59. The price realised at the sale is not a con- 
clusive lest of tlic value : Smith V. Ashforth^2\i L. J.Kx.259. Theresubstan- 
tial damages were recovered, though the sale did not realise the rent due, 
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of satisfying the defepdant’s demand. Where, however, the 
declaration makes no mention of a sale, either as special 
damage, or by way of substantive complaint, damages can only 
be recovered in respect of the detention up to the time they 
were sold, and not in respect of the sale itself («r). In a 
modern casd, in which there had been no sale, and no actual 
damage was shown to hjive been sustained, the Court of 
Exchequer were of opinion, that in every case of excessive 
distress there must be some loss or inconvenience, for wliich a 
jury ought to be told that they must find some damages, Cither 
nominal or substantial (/>). 

On the other hand, when the distress is so excessive on the 
face of it, that some of the things must be supposed to have 
b<*en taken without shadow of claim, as where G ozs. of gold and 
loO ozs. of silver were taken for a debt of (is. 8^/., trespass will 
li.- (c). 

No action pt all is maintainable for distraining for more rent 

than is due, provided the distress is not excessive as to that 

which is due; and an assertion that the distress was made 

maliciously, will not render a count to that effect good (<^). 

Irregularity By s. 3 of :2 W. & M. sess. 1, c. r>, loose corn or hay may 

in distraining ^ distrained for rent, but it cannot be removed from the land 
corn or nay, 

or growing till it is either replevied, or sold in default of replevying. 

By 11 Geo. II, c. 19, s. 8, growing crops may be seized for 
arrears, and cut, cured, and laid up when ripe in barns, &c., 
upon the premises, and appraised or sold in the same manner 
as other goods or chattels ; and the appraisement to be taken 
when cut, gathered, cured, and mkde, and not before. 

Effect of Tender of rent in arrear, and cost of charges of making the 

tender. distress, and which shall have been occasioned thereby, at any 
time before the corn, &c., is ripe, cut, and cured, will put an 
end to the distress (e), * ^ 

(</) Thomptfon v. Wood, 4 Q. B. 49:i. 

(/>>) Chandlpj’ v. DovJton, 3 H. & C. r>r>3 : 34 L. ,J. Ex. 89. 

(c) Hvtoh/uit V. Chamhertt, 1 Burr. .'>79 : Cnmthcr v. Romsbvttom, 
7 T. R. 658. 

(d) 'fancred. v. J^^yland, 16 Q. B. 669 : Olymi v. Thomax, 11 Ex. 870 ; 

25 L. J, Ex. 125 : Stevenxon v. Isvnmhmn, l.H (J. ll. 285 ; 22 L. J. (’. 1*. 
110 ; overruling Taylor v. HemuUor, 12 A. iV: E. 488. It is settled law 
that a distrainor may for any cause wkich existeil at the time, 

although he set up a different one : PldlUpx v. Whitned, 2 E. A E. 804 ; 
29 L. J. Q. B. 164. 

(/) 11 Geo. fl. c. 19, 8. 9. 
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Where there has been an excessive distress by taking corn or 
hay loose (under 2 W, & -M. sess. 1, c. 5, s^. 3), or growing crops 
(under 1 1 Geo. II. c. ID), the measure of damage is not the full 
value of the crops, beyond the amount which ought to have 
been taken, because tlie tenant is not ultimately deprived of 
them. It is simply such a sum as is a cpmpcnsaftioii for the 
additional expense of a distress, and of keeping possession of 
tliat part of the crops which it was unnecjessary to take during 
the time of i)ossession ; and some cotnpensation for the loss of 
absolute ownersliij) and power of disposition for the same time ; 
or if the tenant lias replevied, then a compensation for the 
additional expense and inconvenience of replevying to a larger 
amount. If movables liave been distrained on along whth 
growing crops, the probable value of the latter cannot bi^ taken 
as a present satisfaction of the rent to that amount, so as to 
make the landlord a wrong-doin*, by taking and selling all, or, 
as the case may be, the excess of movable chattels, and liable 
for tlieir value. lie has a right to apply those which are 
immediately productive in satisfaction of the rent ///v? ta7ito, 
and hold a reasonable ])art of the present unj)rodu(;tive fund as 
a security for the balance (/). 

In one case arising out of the latter statute, it was decided 
that a sale of growing crops was wholly void unless the pro- 
visions of the Act were complied with ; and thjit no action could 
be maintained for consequential loss arising from a premature 
sale, since it was sucli a nullity that no legal damage could be 
sustained from it (//). This decision, however, is op})()sed to a 
later one where a similar qifestion arose. A landlord seized 
growing crof)s under a distress for rent, and sold them before 
they were cut, contrary to the statute. They were afterwards 
cut and carried away by the purchaser. It aiipeared that they 
sold for the full amount they would have fetched, if sold’ at the 
proper time ; and that rent to an amount greater than their val ue 
was due. Nominal damages only were given. Lord Lyndhurst, 
0.13., said, By the terms of the Act, the party injured by an 
unlawful act, committed after a lawful distress, is onfy ^o 
recover to the amount of tlie damage he has actually sustained.” 


Amount of 
dftmago. 


I n egulurity 
does not make 
sale void. 


(/) Ter l*iirke. !»., Piqtjott v. Jhrths, I M. & W. 441, 4r>l. 
(</) Oivrn V. /wY///, .‘1 H. A A. 170. 
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I^ayJey, B., asked, “ WhAt damage is the plaintiff entitled to ? 
Why, the difference lietween the amount for which the crops 
would have sold, if the sale had been regular, and that which 
they actually sold for” (4). The form of the rule in this case 
merely rendered it necessary for the Court to decide that the 
plaintiff \\m not entitled to more than nominal damages, but 
the grounds of decision \^ould have justified a verdict for the 
defendant ; and it has since been decided in a similar case, 
that where the j)laintiff fails to prove special damage, he is not 
entitled to nominal damages, but the defendant is entitled to 
the verdict (/). 

Selling with- At Common Law the distrainor could not sell the property 
seized, blit by 2 W. & M. sess. 1, c. 5, s. 2, where goods are 
distrained for rent, and the tenant or owner of the goods shall 
n* »t, within five days {k) next after such distress taken, and notice 
tliereof (with the cause of such taking), replevy the same, then 
alter such distress and notice and expiration of live days the 
distrainor may cause the goods to be appraised by two sworn 
appraisers, and after such appraisement may sell for the best 
price that can be gotten at the time (/), leaving the overplus, 
if any, in the hands of the sheriff, &c., for the owner’s use. By 
tl»e recent Law of Distress Amendment Act, 1 S88, apj)raisement 
is*abolished cxcejit where the tenant or owner of goods requires 
it (///). In an , action for selling goods distrained, without 
appraisement, the measure of damages was the value of the goods 
mmm the rent due in). 

Other irregu- Actions also lie upon the equity of the above statute, for not 
larities. removing the distress in a reattonable time (c) ; though the 
plaintiff may, if he choose, sue for the continuing upon the 
premises after live days, as an independent trespass {/?). And 
similarly for not giving notice, and not selling at the best 

iji) Pnmdlore v. Twemlow^ 1 C. & M. 326. 

(0 Rodfierx v. 18 C. B. 112 ; 25 L. J. C. V. 220. 

(Jt) To be extended to fifteen if the tenant or owner of tlie goods 
desires ; 51 & 52 Viet. c. 21, s. 6. 

(0 The statute contemplates a sale. The landloitl’s taking the goods 
at the condemned pnee does not divest the tenant’s property in them : 
King V. England, 4 B. & 782 ; 33 L. J. Q. B. 145. 

(///) 51 & 52 Viet. c. 21, 8. 5. 

(w) Bigg\n» v. Eood^, 2 (Jr. & J. 364 : Knight v. Egerton, 7 Ex. 407. 

00 Com. Dig. Distress, I. 

C/0 Orijffin v. Scott, 2 Stra. 717. 



ILLEGAL DISTRESS. 


445 


price (q). And apparently for locking’^up the whole of the 
premiBes and. excluding the tenant (r). The damages in all 
such instances will depend upon the actual loss the plaintiff can 
prove. In an action for not selling a distress at the best price, 
he was allowed to show that the goods were left standing in the 
rain, and that they were improperly lotted (.<?). Want of notice 
does not render a distress invalid (/).* 

By 52 Hen. III. c. 4, and 1 & 2 Ph. & M. c. 12, s. 1, it is 
enacted that no distress of cattle shall be driven out of* the 
hundred, rape, wapentake, or lathe where such distress is taken, 
except it be to a pound overt within the same shire, not above 
three miles distant from the place where the said distress is 
taken ; and that no cattle or otlier goods distrained or taken 
by way of distress, for any matter or cause at one time, shall 
be impounded in several places, whereby the owner shall be 
constrained to sue several replevies for the delivery of the 
said distress ; ’])eiudty for every such oflence lOO/!, and treble 
damages. 

In all these cases where the first taking of the distress is 
lawful, a subse(iuent disobedience to the statute does aot make 
it void, so as to enable the other party to sue for trespass ; 
therefore where the action is for driving into another county (u), 
it must be framed upon the statute. The damages would pro- 
bably l)e such as the Act suggests, viz., tiie additional trouble 
and expense of replevying. Idiis Act, it will be observed, 
equally applies to cases of damage feasant. 

It will be readily seen that there arc many cases to which the 
above section (j*), in favour of distresses where there has been 
a subsequent irregularity, does not apply. It is expressly con- 
fined to distresses for rent, and therefore the law as to damage 
fieasant is left where it was before. Nor does it apply where 
the distress is void ah witio ; as, for instance, where no rent 
was due at all (//) ; or where the distress was effected by breaking 


(jl) Com. Dig. Distress, D. 7 ; 2 Cbitt. PI. r>:i7. 

(r) Smith v. Aithforth^ 29 L. J. Ex. 259. 

Ih) Poy titer v. 5 C. & P. 512 ; and sec ItUlgimy Stafford^ 

6 Ex. 404 ; Bodm v. Eijton, fi C. B. 427. 

(0 Trefd v. Tin tit ^ 9 Ex. 14. 

(w) Gimhart v. Pelah^ 2 Stra. 1272. 

(») 11 Geo. 11. c. 19, s. 19. 

(y) Ireland v. JoUimu, I Bmg. N. C. 1(52. 
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Effect of a 
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open an outer door (zj ; or by opeiiinjj a closed window (a), or 
after sunset and before sunrise (I/) ; or where the goods taken 
were not distrainable at all. In all these cases actions for 
trespass or conversion may be maintained, and the actual value 
of the things recovered (r). And where a distress is made by 
virtue of 2 W. & M, sess. 1, c. for rent jire tended to be due, 
and none is really in arrear, the owner of the goods distrained 
may recover double thdr value and full costs (^/), and the jury 
ought to be directed to give this amoupt (/'). Nor does it 
apply to any independent act, irresjiective of the distress ; as, 
for instance, where a landlord, after making a distress, turned 
the tenant out of jxisscssion (/). Nor where lodgers’ goods 
are sold before the expiration of five days (//). 

A distress will also be void i/N'/io, when made after tender. 
But tender after distress, and before impounding, makes the 
detainer, and not the original taking, wrongful ; and at Common 
Law tender* after the impounding makes neither the one nor 
the other wrongful, for then it comes too late, because the 
cause is put to the trial of the law to be there determined (4). 
But an action upon the equity of the statute 2 W. & M. sess. 1, 
c. 5,8. 2, will lie where the landlord has proceeded after tender, 
when the tender took place after the impounding but within 
the five days and before sale (/). 

The tender must lie made to some ])erson authorised to 
receive the money, and a man merely left in possession has no 
implied authority at law to do so (/c). Before the distress is 


( 2 !) lirowti V. Glf?ui, Hi Q. H. 254. 

(ii) Na«h V. L. R. 2 Q. B. 590. 

(ft) Tutton v. JDarhe, r> H. & N. 047 ; 29 L. J. Ex. 27 J. 

(c) Keen v. Priest^ 4 H. &. N. 280 . 2H L. J. Ex. l.’)7 : Attack v. 
tccU, 8 n. & S. 520 ; 32 L. J. Q. B. 140 : v. Lcack, 18 C. B. N. S. 

479 ; 34 L. J. 0. T. 150 : A'arqm v. yiaa, 1 E. Ac E. 439 , 28 L. J. Q. B. 
148. 

(j1) S. 5. 

(c) Ma^fern v. FarrtH, 1 C. B. 715. 

(/) Etherton v. Pofplewell^ 1 East, 139. 

Ig) 84 & 35 Vict. c. 79, ss. 1, 2 : Sharp v. Fkmle, 12 Q. B. D. 885 ; 53 
L. j. Q. B. 309. 

(/*) Six Carpenter«‘ Case^ 8 Rep. 147, a ; Gillh Dist. 50, 67 ; 1 Smith’s 
L. C. 127, 10th ed. See as to tender after distress and before impounding, 
Loving v. WaThvrton^ E. B. & K. 507 ; 28 Ij. J. Q. B. 31 ; as to tender 
after impounding, where the distress was taken, damages feasant : Sheriff 
V. 1 Bmg. 341 ; Anitcowh v. Shore ^ 1 Camp. 286 ; 1 Taunt. 261, S. C. 

(i) Johnson v. Tlpham^ 2 E. & E. 250 ; 28 L. J. Q. B. 252 ; dissenting 
from Mlh v. Taylor^ 8 M. & W. 415 ; andi^d<2v. Thmnan^ 12 A. & E.117. 
(k) Jionlton V. Reynolds^ 2 E. & E. 369 ; 29 L. J. Q. B. 11. 
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actually made a tender of rent without) expense is sufficient, 
though the warrant has been delivered to the broker for 
execution (/). 

To make a party trespasser ah Initio, there must be some act 
done, as seizing after tender, or working or killing a distress 
taken damage feasant : mere non-feasance, as refusing to return 
a distress upon tender made after Veizure, will not make the 
original taking, but only the subsequent detainer, wrongful (m). 
So whei e customs’-officers detained dutiable goods at the custom- 
house, under an unfounded belief tliat they were prohibited and 
liable to forfeiture, this was held not to be a trespass, as they 
had come into their possession originally without any trespass 
or seizure on their part (//.)« 

Even where a party is, or becomes, a trespasser ab liiUio, as 
to part of the thing distrained on, this does not make the dis- 
tress void as to the rest. Accordingly where several barrels of 
beer were distrained for rent, and the distrainor die,w beer out 
of one of them, Lord Holt held, that it made him a trespasser, 
ab initio, as to that one only (o). Tiiis decision was acted upon 
in a modern case under the following circumstances. The 
defendant distrained for rent, and included in t.he inventory 
looms then fit work, and without which there was a sufficient 
distress. The defendant remained in possession five days, and 
then withdrew on being paid rent and costs. ' The judge told 
the jury, that the distraining the looms entitled the plaintiff* to 
a verdict for their value ; and that as no damage was proved, 
it wfis for them to say, whetli^r they would give more than the 
amount paid to redeem them. They found a verdict for the 
sum paid. A new trial was granted, unless jilaintiff would con- 
sent to nominal damages being entered. Lord Abinger, C.B., 
said, “ The Six Carpenters’ case leaves it an open question how 
far the party becomes a trespasser, ab initio, as to the whole 
distress by an excess as to part. It is very reasonable that he 

(Q Bennett v. Bayea, 5 H. Ac N. H91 ; 29 L. J. Ex. 224. In this case 
the plaintiffs recovered against the landlord’s agents who had signed the 
distress warrant. 

(w) Six Carpenters^* Conte, 8 Rep. 146, a. ; I Smith’s L. C. 127,10th etl. 
If the distrainor unlawfully works the distress, the owner may Betake It : 
Smit\ V. Wright, 6 H. & N. 821 ; 30 L. J. Ex. 313. The diStrainor is 
bound to keep the cattle in a fit and proper place : Bhgndl v. Clark. 
5 H.& N. 486 ; 29 L. J. Ex. 257. 

(9t) Jacohiohn v. Blake, 6 M. Ac G. 919. 

(o) Dod Y. Monger, 6 Mod. 215. 
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should not, but that hCs liability should be limited according to 
the doctrine laid down by Lord Holt. This is only a construc- 
tive trespass as to the looms, and yet the plaintiff is asking for 
damages to the amount of the Avhole rent. It is the same as if 
the goods h«d been sold, and the value of the looms had been 
returned to liim ” ( ). 

By T)! H. III. c. 4, no man shall be distrained by his beasts 
that gain his land, nor by his sheep for any debt, if there can 
be found another distress, or chattels sufficient whereof they 
may levy the distress, or that is sufficient for the demand ; 
except impounding of beasts that a man findetli in his grounds 
damage feasant (</). And the same conditional exemption 
ext.eiids to the instruments of a man's trade or profession (r). 
But a seizure of such projwty will not be tortious, where the 
only other distress consists of growing crops. The landlord 
has a right to resort to those subjects of distress which are 
immediately’available by sale, and is not bound to take those 
which cannot be ])roductive till a future ])eriod (.v). 

Statute 17 Geo. II. c. 3s, s. 8, contains provisions similar to 
those of 11 Geo. II. c. 11), ss. ID & 20, in case of distresses for 
poor rates. 

Statute 11 Geo. II. c. 11), s. 3, gives landlords a right of 
action to recover double the value of goods fraudulently 
carried off the premises to avoid a distress. This, however, 
only applies to goods which at the time of removal are the 
goods of the tenant. Where the holder of a bill of sale upon 
the tenant’s furniture removed it for the purpose of avoiding 
distress, it was held that no action lay under the statute ; and it 
made no difference that the removal was made by the authority 
of the tenant within the five clear days during which, under 
the Bill of Sales Act, 1882, s. 13, the holder was bound to leave 
the goods on the premises after seizure, the provision being for 
the benefit of the grantor of the bill, not of the landlord (/). 


(j^) Harvey v. I*vroek, 11 M. A W. 740. 

This statute ajiplies to the sheei) of an undertenant of the land- 
lord’s tenant. Cart colts and young steers not ‘broken in or used tor 
harness or the plough, are not within it as beasts which gain the land : 
Xeeji V. Pried, 4 H. & N. 236 ; 28 L. J. Ex. 157. 

(r) 1 Inst. 47, a : Simpmm v. Hartojyp, Willes, 512. 

(^) Piygutt V. Jilrtlen, 1 M. A W. 441. 

(0 Tomlimon v. ConsoUdatrd Credit and Mortgage Corporation, 

24 Q. B. D. 135. 



CHAPTER XIV. 


1 , io land ffcnpralln. j Injury to oaurmentii. 

2. j^Jrano Projita. ' 

Having in the preceding chapter discussed those actions 
which are brought for wrongs affecting personal property, 1 
shall employ the present chapter in examining those which 
affect real property. 

1. In actions for injury to land, the measure of damages 
the diminished value of the property, or of the plaintiff’s interest 
in it, and not the sum which it would take to restore it to it*' 
original state. This was decided in a case \vhere the defendant 
had cut a ditch in the plaintiff*’s field, and carried away the 
soil (a). And so where the defendant has knocked down th(‘ 
plaintiff’s house, built upon his land, which is on lease, th(‘ 
proper measure is the amount by which the soiling price of th(‘ 
premises would be reduced by the WTongful act(^>). This 
amount is to be estimated by the value of tlie old house, and 
not by the sum it would cost to build a new one (c). Even if 
the house were only leased to the plaintiff, who was himself 
under a covenant to repair, the same principle would apply, for 
his liability on the covenant is calculated in the same way {d). 
Of course, special loss or injury to the occupant might give rise 
to additional damages. 

The damages will vary considerably, according to the plain- 
tiff’s interest in the land. This is obviously just, both to 
prevent the plaintiff getting extravagant recompense when his 
interest is on the point of expiring, or very remote, and to 

(o') JoncH V. (jfoodi i/, 8 M. A \V! 146 

(ft) Hoskiny v. Phdlipx^ H J5x. 168. 

(<.') Luhin V. Godxall^ Peake, Ad. Ca. 15 : Dodd v. Ifohnr, 1 Ad. <Sc Ell 
493, 507 : Ilidr v. Thomhorongh ^ 2 C. &: K. 250. 

(</) Yatrs V. D^inster^ 11 Kx. 15 : Wluthavx v. Kn'xhau^ 16 Q. B. D. 
613. 
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prevent the defendant^ being forced to, pay for the same damage 
several times over. The same act may give rise to different 
injuries ; the tenant may sue for the injury to his possession, 
and the landlord for the injury to his reversion {e). And so 
where feeveral are entitled in succession as tenants for life, in 
tail, in fee, each can only recover damages commensurate to 
the injury done to their respective estates (/). Hence where 
-a stranger cuts down* trees, the tenant can only recover in 
respect of the shade, shelter, and fruit, for he was entitled 
to no more ; and so it is where the occupant is tenant in 
tail after possibility of issue extinct ; but the reversioner or 
remainder-man will recover the value of the timber itself (g). 
And so where the action whs by the owner of a house against 
his lessee for opening a new door, whereby the house was 
injured, and the plaintiff* was prejudiced in his reversionary 
interest ; the jury found that the house was in no way injured 
by the act bomplaincd of, upon which nominal damages were 
<*ntered for the plaintiff, subject to a special case ; it was held 
that there ought to be a new trial, that the jury might say 
whether the reversionary right had been injured, which it 
might be by the evidence of title being w'eakened, though the 
house was as good as ever(/j)- But a simple trespass, even 
though accompanied by a claim of right, is not necessarily 
injurious to the reversionary estate. To entitle a reversioner 
to sue, the wrong complained of must be in its nature perma- 
nent (t)j Temporary nuisances, as for example, noise or smoke, 
will notr give a reversioner a right of action, even though his 


ip) Jrfferfton v. Jeffefsofi, 3 Lev. 130 : Jeg^ter v. (rffford, 4 Hnrr. 2141. 

if) JiJiylyn v. UaddntJt, Hult, N. P. 543 : JoJitixfonc v. J/aU^ 2 K. & J. 
414 ; 25 L. J. Ch. 4G2, 

(jf) Bedingjield v, OhhIow, 3 Lev. 200, 4 Rep. 63, citmg 27 H. VL ^ 
Waste, 8. Where fruit trees were destroyed by fire through the negli*-*^ 
geuce of the defendants, the measure of damages was held In the 
Supreme Court of New York to be the value of the trees as they stood 
on the land, not the diminished value of the land. It was laid down 
that al though a fruit tree, differing from a timber tree, has strictly no 
commercial value as a tree independent of the land which sustains it, it 
has a value capable of estimation, having regaixi to its average annual 
products : Whttbeck v. New York Central Matl Itoad Co., 36 Barbour 
<N. Y.) 644. 

(h) Young v. Spencer, 10 B. & C. 145. But that was an action on the 
case in the imture of waste by a reversioner against his tenant, and what 
was said in it must be construed with reference to the subject-matter ; 
ver Parke, J., in Baxter v. Taylor^ 4 B. & Ad. 72. 

(i) Baxter v. Taylor, 4 B. & Ad. 72. 
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tenants leave in consequence, and the rent which can be 
obtaiijed for the promises is reduced (/c). 

These principles were applied in the case of Rust v. Victoria Rust v. 
Graving Dock Co, (/), where considerable complications arose, (^ravini 
The plaintiff was owner of a building estate, whicdi by reason 
of the defendant’s negligence was oveiHowed by flooi Part 
of the land was covered with liouses (A) which were in the 
plaintiff‘’s possession ; another part wiuli houses (B) erected by*» 
builders under building leases. Other parts were the subject of 
building agreements under which houses (C) were in course of 
erection, and tlic plaintiff was bound to make, and had made, 
advances to the builders on the security of them. As regards 
A it was held that the plaintiff was entitled to the cost of repairs 
and to loss of rental during the time the repairs were going on. 

The nifcrce allowed a furtlier sum as representing a reduced 
rental for four years, owing to the prejudice against the locality 
by reason of the flood. It was held that such damage was too 
remote to be allow’ed for, not being the natural result of the 
flood. As to B it was admitted that there was no damage done 
by the flood which would last to the end of the leases. It was, 
however, said that the usual way of working building ])roperty 
was to sell the ground rents as building advanced, and so get 
capital to continue o])e rations. That the flood affected the 
value of the rents, and that the plaintiff ought to be allowed 
a sum representing the depreciation. This was rejected. 

Cotton, L.J., said, ‘‘On the general rule he cannot get any 
damages for any wrongful act of the defendant’s, unless the 
damage is one which will endure and be continuing when the 
reversion becomes an estate in possession. Now sale is not the 
natural way of dealing with a reversion, and if it were admitted 
that every wrongful act which lessens its selling value gives the 
reversioner a right to damages, the general rule 1 have men- 
tioned, that a reversioner can only recover damages for per- 
manent injuiy, would be entirely done away with.” As to C, 
the plaintiff was only interested in them as a security for his 
advances. The proper course was “ to ascertain what sum would 

(ik) Mmnford v. Ojford, Wocimtec luid Wolverhampton Ry. Co 
1 H. & N. 34 ; 25 L. J. Ex. 265 : Simpnoti v. Savage, 1 C. B. N. 347 ; 

26 L. J. C. P. 50. 

(0 36 Oh. D. 113. 
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have been required to repair the injury to the structure of the 
houses caused directly by the flood ; and then to ascertain how 
far the liouses before they were repaired would have been a 
sufficient security for the plaintiff’s advances, and if there 
was a deficiency, then to give tlie plaintiff’ so much of the sum 
required to repair the damage to the houses, as in addition to 
the value of the houses in their damaged state would have been 
sufficient to make godd the advances."’ Finally it was held, 
that the defendants were properly answerable for such a sum 
as represented the damage caused to the plaintiff by the delay 
in letting the vacant land which was the consequence and the 
ilirect effect of the flood. 

For the same reason the plaintiff must show what his interest 
is, and its duration. A tenant cau only obtain nominal 
damages, unless he gives evidence of the time for which he is 
entitled to occuiiy {m ) ; and an owner who has parted with the 
right to the surface of the soil, as, for instance, by granting a 
right of pasturage over it, with exclusive possession, cannot sue 
}it all for any trespass which does not aff’ect the sub-soil (w). 

A purchaser of land is entitled on completion to reci^ive the 
full value of the property for which he bargained. If '^tirough 
any fault of the vendor, or of any person for whom th^'vendor 
is answerable, the [)roi)erty has suffered in value, the purchaser 
is entitled to such a sum as will be a complete compensation (o). 

There is one curious case wdiich seems at first to be at 
variance with this principle. In reality, however, upon the 
grounds u])on which it was decided, it is in perfect accordance 
with it, J. J. demised land to the plaintiff at an annual rent 
for twenty-one years, with liberty to dig half an acre of brick 
earth annually ; the lessee covenanted that he would not dig 
more, or if he did, that he would pay an increased rent of 
per half-acre, after the same rate tJmt the tv hole brick earth 
teas sold for, A stranger dug and took away brick earth. The 
plaintiff sued him, and on verdict for plaintiff, the question was 
whether he was entitled to the whole value of the earth, or only 
in proportion to his interest in it. It was admitted that there 


(w) Twijmun v. Kiunvle*, 13 V, B. 222 ; 22 L. J. C. P. 143 : JRnst v. 
Virtorifi Oravhnj Dock C'o.^ 33 iTu 1). at p. 119. 

(«) Coic V. Glue, f) C. B. 533. 

0>) Clarke v. Bawvz, [1891] 2 Q. B, 45G ; «0 1.. J, Q. B. 670, 
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was more brick eaitli left than lie coulct use up to the end of his 
term at. the rate of half ai\ acre per yeai*. i It was held by Mans- 
field, C.J., and Heath, J. (Ghambre, J., contra), that the tenant 
was entitled to recover the whole value of the brick earth. 
They said that the lease amounted to an absolute sale of the 
whole brick earth, but the tenant was not to pay foi; the whole, 
unless he used the wliole. Now siipj^osing two actions to be 
brought by the tenant and tlie landlord, it is clear that the sum 
of damages recovered must eipial the full value of the earth, 
Hut th (7 said the landlord could only recover nominal damages, 
because; non eo7is/ai that any of the earth would ever be left for 
the benefit of the reversion, as the tenant had the right of 
taking it away. Nor could he suffer by so much earth, upon 
which the tenant might pay additional rent, being taken away. 
Hecause whetliei* it was taken away by the tenant himself or a 
stranger, he would eipially have a right to recover on his cove- 
nant. If then the landlord could only obtain nominal damage, 
of course tlie full amount must be recoverable by *^)ie tenant. 
On the other hand, Ghambre, J., was of opinion, that the 
property in the extra earth remained m the lessor, subject to the 
lessee’s right to purchase it at a fixed price. That the beneficial 
interest of the pluintifi* in the earth taken by the defendant 
consisted in the dificrence between its value and the price he 
must have jiaid for it had he taken it himself. That all the 
remaining interest was in tlie reversioner. That the latter could 
maintain no action against the lessee iiimii his covenant for the 
value of the eartli taken by a stranger, Gonsequently, that if 
the lessee recovered the wliole •value he would receive so much 
money of his lessor’s which he could not be made to refund (jt?). 
It is clear that whichever side was right, the principle that 
neither could i*ccover more than tlie amount of their interest 
was admitted. 

Tlie same principle was applied under ditterent circum- 
stances ill the following case. A conveyance was made in fee, 
subject to a reservation to the grantor of mines and minerals, 
and extensive powers of occupying and using the surface* for 
the power of working. The grantee was bound to permit the 
grantor to do everything which was necessary for tlie exercise of 


ReservaUon 
of ri^rhts on 
surff»<3e to 
gran I or of fee. 


(/y) At te noil v. Storam', 1 Taunt. 18J. 
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the powers reserved to him. On the other hand, the f^rantor 
was bound annually to make reasonable compensation to the 
grantee for damage or spoil of ground occasioned by the exer- 
cise of these powers. When a question of compensation arose, 
it was c ontended on behalf of the grantor, tliat tlie value of the 
ground must be taken as diminished by the restrictions imix)8ed 
upon its use. But it was held that the grantee was at liberty 
to use the land for any purpose to which it was applicable, so 
^ long as he did not interfere with the minerals, and that the 
compensation due to him for damage occasioned by the exercise 
(»f the powem reserved, must be estimated with referem^e to the 
value of the land for any purpose to which an ordinary owner 
might put it. In other words, that the powers reserved to the 
grantor merely marked out what damage he might lawfully do, 
if he chose to pay for it(//). 

Trespass by We have had occasion before to examine the case of a ties- 
minmg. committed by raining and carrying away the minerals 

severed (r). Here the most essential part of the wrong 
consists in the removal of the mineral. It is to be estimated 
at its value at the time the defendant began to take it away ; 
that is, as soon as it existed as a chattel. This value will be the 
sale price at the pit’s mouth, after deducting the exjiense of 
carrying it from the place in the mine where it was got to the 
pit’s mouth, but not tlie cost of severing it. Separate compen- 
sation must be given for all injury done to the soil by digging, 
and for the trespass committed in dragging the mineral along 
the plaintiff’s adit («). It seems, however, that where there is 
a real disputed title the case is 'different, and the minerals are 
to be valued as if the soil in which they lay had been purchased 
from the plaintiff (^)- 

Where the defendant in taking away the plaintiff’s minerals 
ng 0 \say. passed over the plaintiff’s land without his permisaipn/ , 

the damages will be assessed, not at the actual injury caused 

(//) Mord'ite v. Dean and Chapten of Durham, L. 11. S C. P. IWG ; 42 
L. J. 0. P. 114. 

if) Ante, p. 405. 

Morgan v. Powell, Q. 15. 278 : MaHin Porter, 5 M. A W. : 
n ild V. l/olt, a M. A W. <»72. 

(0 Per Parke, 15., a M. A \V. (>73 : Wood v. Morewood. 3 Q. 15. 440, n. : 
United Merthyr Odlterieit Co., Jj. K. 1.’ Eep 46 ; Jegon v. fVr/V///, L. H. 

6 Ch. 742 ; 40 L. J. Ch. 3«1» : Job v. Potfon, li. It. 20 Eq. «4 : 44 I.. J. 
Ch. 262. 
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by the wrongful user of the underground way, but at what 
would be a reasonable rent for a way-leave, according to the 
usage of the neighbourhood. And these damages seem to be 
allowed, whether the trespasser was acting wilfully or inno- 
cently {u). The same rule has been applied where the defen- 
dant had trespassed on the plaintiff’s land by tipping spoil 
from his colliery upon it. The diminished value *of the land 
by reason of the deposit wrongfull thrown upon it was 200/. 
The benefit to the defendant by using ^br tipping purposes the 
land of the plaintiff, which was the only land procurable for 
that ])urpoRe, Avas much greater. It was held by the Court, 
that as to so much of the land as was actually covered by the 
spoil, the damages should be calculated at the tipping value, 
which was found to be 500/. per acre. That as to that part of 
the land which was not so covered, but which had become 
useless for any other purpose than that of tipping, the damages 
should be its diminution in value ; and that no interest should 
be allowed upon the damages, as this would be to treat the 
plaintiffs as having invested their damages at interest in th(^ 
hands of the defendants (v). 

Where there has been a total deprivation of land, the 
damages of course are such as will indemnify the plaintiff for 
the loss of his jiroperty. In the absence of better evidence, a 
fair way of arriving at the value will be to take the annual 
amount of the produce, deducting all lU’opeT* expenses, or the 
annual rent actually or probably obtainable, and then to 
capitalise the amount at such number of years’ purchase as 
represents the ordinary rate of interest (?r). 

Another question which has been already discussed is, when 
prospective loss arising from an injury to land may be allowed 
for, and when it may not. 'ihe rule is that when such pro- 
spective loss may be the subject of a fresh action when it 
occurs, it cannot be allowed for beforehand, and vice versd{it). 
The former is the case when the act complained of is a 
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(?/) Maiiin V. Porter, 5 M. & W, 352 : Jegon v. I L. 11. 6 Ch. 742 ; 
40 L. J. Ch. 389 : Ph'dUn^ v. Ilimjrag, L, 11. 0 Ch. 770. 

(r) Whitiohinn v. ^VeHtminater Jinimho Co., [1890] I Ch. 894 ; *05 
L. J. Ch. 741. * • • 

(w) Mo Arthur ^. Cornwall, [1892] A. C. 75: 01 L. J. P. C. 1 . 
Secretary of State for Itiflia v. Shanmvynraya, L. 11. 20 I. A. 80. 

(se) Ante, pp. 100—108. 
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continuing trespass upon the plainbiflTs land, as, for instance, an 
unauthorised erection upon it (//) ; or is a continuing nuisance to 
it (z). Accordingly, a former recovery is no bar to any number 
of subsequent actions as long as the same cause continues ; 
otherwise the defendant would be purchasing a right to commit 
a wrong (a). And it makes no difference that the defendant has 
no power to enter upon the land in question to remove the 
source of complaint, and tliat he would be a trespasser if he did 
so (b). For the same reason, viz., that a continuing trespass is 
a fresh ground of action every day, if part of the time during 
which the trespass was continued is beyond the period of limi- 
tation, damages can only be recovered for the trespasses within 
such period (r). 

The contrary rule obtains where the original wrong consists 
< f a single injury or act of destruction. Accordingly, where 
the defendant had made an ajierture in blie plaintiff’s mine, 
through which the water kept continually flowing into, and 
drowning it, it was ruled that no fresh action could be brought 
lor loss accruing subsequently. Tlie damages.in the lirst action 
lor making the aperture must be taken to have been a full 
compensation not only for the act, but for all the consequences 
w hich could arise from it (d). 

Where the defendant is one of a number of co-trespassers, as 
a member of a hunt, l)e js liable for the whole of the damage 
done (<?), but not for any malicious motive which may have 
twjtuated any others of tiie party (/). 

Consequential loss resulting naturally from acts which 
are in themselves part of the trespass, may be proved as 

(y) Holmex v. Wthott^ 10 A. & E. 508. 

{z) Shadwell v. JIutchtfM 0 Hj 4 (t & P. 383 : ThompMtn v. (hhmn, 
7 M. & W. 457. 

(a) Ihid. It follows that oviden<*.c cannot be given of the diminution 
111 saleable value of the piemises in consequence of the nuisance, because 
the plaintiflf, after recovering for such diminution, might bring a fresh 
action, for the continuance of the nuisance : BatttMhiJl v. 18 C. B, 
(> 1)0 ; 25 L. J. C. P. 290. In a second action a jury will be justified in 
giving such ilamages as may compel the defendant to abate it ; Ih. per 
Jervis, C.J., Shadwell v. Hatch hmUj 

(ft) ThompHoti V. Gihiton^ ubi «vp. 

Wilhes V. Ifunffcrford Market, 2 Bing. JT. C. 281. 

(d) Clegg v. Dcardeti, 12 Q. B. 576. 

(«) V. Oldacre^ 1 Stark. 352. See Paul v. Sunmerhayeg^ 4 

(). B. D. 9 ; 48 L. J. M. C. 33, where an unsuccessful attempt was made 
to establish a right to pursue a fox over the land of another. 

(/) Clark V. Xewmm, 1 Ex. 131, 139. 
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substantive damage, though it might be sued for as a distinct 
groimd'of action ; for instance, infection caught by plaintiff’s 
cattle from the entry of "diseased cattle into his land {g ) ; but 
where in trespass for breaking the plaintiff’s house, evidence 
was offered that his wife was so temfied by the defendant’s 
conduct that she took ill and died ; this was received not as 
a ground for substantial damage, but merely as showing the 
violence of the defendant’s comluct {h). Such an event could 
not be treated as a natural result ol the trespass. Nor can any 
greater effect be given to loss arising from circumstances which 
are in themselves only matter of aggravation, and not part of 
the trespass. Trespass was brought for breaking and entering 
jilaintiff’s dwelling-house, and, under a false and unfounded 
charge that ])laintiff had stolen property in her house, searching 
the same, whei’eby the plaintiff was not only intemipl-ed in the 
enjoyment of her dwelling-house, but her credit was injured by 
reason of a belief* excited among her neighbours that she was a 
receiver of stolen goods. Two objections were tii,ken. First, 
to the declaration, as uniting charges of trespass and slander 
which have difi‘erent periods of limitation. Secondly, to the 
summing up of the judge, who had told the jury that if they 
believed the plaintiff’s witnesses, he thought there was some 
thing very like a charge of having stolen goods in her house, 
and if so tlie damages undoubtedly ought not to he merely 
nominal. But Lord Elleuborough said, “ Alfe to the exeejition 
taken to the declaration, the trespass is the substantive allega- 
tion, and the rest is laid as a matter of aggravation only. On 
the other point it does not appear that the learned judge told 
the jury that they might go beyond the damages for the tres- 
pass, and consider the rest as a subject of substantive damage, 
or ill any other wise than as connected with the trespass, and 
that is the constant course of considering it. In actions for 
false im])risonment, tlie jury look to all the circumstances 
attending the imprisonment, and not merely to the time for 
which the party was imprisoned, and give damages accordingly. 
So here, the breaking and entering the plaintiff’s dwelling-liouse 
for the purpose of •searching it, and under the false charge, 


(//) Amlcntim V. Jiurkton^ 1 Stark. 192. 
{It) J£i(j*lri/ V. 1 Stark. 9S. 
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constitutes the trespass, and the false charge was not left as a 
distinct and substantive ground of damage ” («). 

On the other hand, as many acts as *the plaintiflP chooses may 
be joined in the declaration, and allowed for as substantive 
damage when they are themselves trespasses ; for instance, 
entering his land and carrying away his trees, or chasing and 
killing his cattle (k) or debauching his daughter (/). But in 
such a case each act must* Jbe laid with all the legal requisites 
to form a ground of action. Therefore, in trespass for entering 
the plaintiff’s dwelling-house and taking away certain goods 
there, it was held that no damages could be given in respect 
of the goods, as there was no allegation that they were the 
property of the plaintiff (m). 

In actions of trespass, even where there is no special 
damage, the jury are not limited to the actual injury inflicted, 
but may take all the circumstances into consideration : r>()()/. 
were held not to be excessive damages where the defendant, a 
man of rank, persisted in entering upon the plaintiff’s land, 
and shooting his game, though required to desist, and con- 
ducted himself in other respects in a violent and abusive 
manner (w). 

Injuries to land frequently arise from the operations of public 
companies, acting within the powers given them by their acts. 
In all such cases provisions are made for giving compensation 
to the parties injured. The most important of these pro- 
visions are contained in the Lands Clauses Consolidation Act 
(8 Yict c. 18), which is incorporated with every Act authorising 
a public company to purchase or take land for its undertaking. 
These statutory provisions for making compensation for lands 
taken or injuriously affected under the authority of parliament 
do not come properly within the scope of this treatise, and the 
cases decided upon them, and upon analogous clauses contained 
in other Acts, are now so numerous and important that it h&s 


(0 Bracegirdle v. Orfard^ 2 M. & S. 77, 7i). 

(Ai) Aiidermt v. Bvcktoiif 1 Btra. 192. 

(/) Bennett v. Allcott, 2 T, K. 106. 

(7«) Pritchard v. Lmig, 9 M. & W. 6()6. 

(w) Merefst v. Uarrey\ 6 Taunt. 442. On the other hand, evidence oE 
asserted title would seem to be admissible in reduction of damages. Sco 
jnn* Erie, C.J., Sltvll v. Olenutr7% 16 C. B. N. 8. at p. 103 ; 33 L. J. C. P. 
at 188. 
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been thought useless to attempt to (],i*scuss them within the 
limits which must be assigned to them here. The reader is 
therefore referred to works in which tfie subject is specially 
considered. 

2. The action for mesne profits is in origin an action of tres- 
pass, brought after a judgment in ejectment (<?), to recover 
damages for the previous occupation of the land.* It may be 
brought either against the persor actually in possession of 
the land, at any time during the existence of the plaintiff's 
title, though only a tenant {p) or servant of the original 
ejector {q) ; or against his landlord who let him into possession^ 
though such landlord be himself a tenant of the plaintiff, and 
his uiiderlessee has held over against his will (r). But when 
the giound of the action is the bare fact of possession, damages 
can only be recovered for the time i)osse8sion was actually 
retained (s), and in no case can the plaintiff claim for an\ 
period subsequent to an offer by the defendant to restore him 
possession {t). 

There are several instances in which the party entitled to 
possession cannot maintain trespass before entry ; as a lessee 
for years [%i), heir, reversioner, purchaser, or disseisee {i‘), 
assignee (y), or a parson before induction (z). But execution of 
the writ of possession, or actual possession taken after a judg- 
ment in ejectment, entitles the plaintiff to recover damages lor 
any period over which he can prove a right to possession, even 
prior to the day of demise laid in the declaration under the old 
form. The leason is, that the entry when made relates back to 
the origin of the -title, and all who occui)ied in the meantime, 
by whatever title they came in, are answerable to him for their 
occupation (a). But where the party in possession is not a 

(,(») Uatler the present proceduie il ean l»e joined witli the ae,tion for 
* the recovery of the land. Oril. 18, 11. 2. 

(y/) Ilolroinh v. Cro. Eliz. 540. 

(O') Girdlestone v. Porti'f, Woodf, L. T, 05:1, 7th ed. ; hy Harrison 
and Horn. 

(r) Jhhs V. Micharditon, 0 A. A E. 849 : Doc v. llorlotr, 12 A. & E. 40. 

(s) Girdlestoiw v. Porter^ vht avj). 

(0 9 A. & E. 85;i. 

(w) Bac. Abr. Least, M. 

(,/') Com. i)ig. Trespass, 11. ;i. 

(i/) Cook V. ha Cl la, 1 Ld. Itaym. :i<>7. 

(z) 2 11. k A. 470. 

(r/) Ilolcomh v. vbt cnp. ; per Coltinan, J., 5 M. & Gr. 7G4, 

774 . Banuit v. Bad of Gaddfoed, 11 Ex. 19 ; 24 L. J. Ex. 281, 284. 
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trespasser at all, until bis title is made void by entiy, as where 
he holds against the reversioner or remainderman by virtue of a 
fine levied by tenant for life, mesne profits can only be recovered 
from the date of such entry {&). Even in equity it seems there 
is no remedy (c). 

By li) & 16 Viet. c. 76, s. 207, the effect of a judgment in 
ejectment under the form of proceeding given by that Act was 
the same as that of a judgment in the action of ejectment 
previously in use. Sucji a judgment then, when pleaded (d), 
was conclusive as to the right to possession against the defen- 
dant in ejectment, and all persons claiming under him up to 
the date on whicli title was laid. For any damages claimed 
previously to that day, strict proof of title was necessary (e). 

Damages in this action are not confined to the mere rent of 
the premises, but the plaintiif may recover for the trouble and 
expense he has been put to. And Gould, J., said that he had 
known four times the value of the mesne pi*ofits given by the 
jury in this action (/). So any consequential damage may be 
recovered ; as, for instance, the loss whicli the plaintiff has 
suffered by the defendant’s shutting up an inn, which was the 
subject of the ejectment, and destroying the custom. Such 
damage, however, must be specially laid (//). 

Where no evidence is given as to the length of time during 
which the defendant was in possession, no more than nominal 
damages can be given, and the case was the same even though 
a date was laid in the declaration, not under a nz., and judg- 
ment went by default ; for the date was not material or 
traversable, and therefore not admitted (h). ' 


{h) Ja‘v Compere v. H\el(*^ 7 T. K. 727 I/ufihn v. 111 

•174 

(r) I{eijMold« V. Jo/ieSf 2 Sim. ^ Stu. 200 : Dormrr v. Fortejtrtie, 3 Atk. 
124. contra. ^ 

(jl) Matthew v. (hhonw., 13 C. B. 1110 ; 22 L. J. C. J’. 241 : W}lkifmt£< 
V. Kirfry, 15 C-. B. 430 ; 23 L, J. C. V. 224. It was liekl tliat a county 
couit order for givjiig uji possession, made under 19 A 20 Viet. c. 101, 
s 50, had not an analogous effect : Ounphell v. Laadee^ 3 H. A U. 520 ; 
34 L. J. Ex. 50. 

(/O Adifi V. Parhiti, 2 Burr. 005. 

(/) (ioodfitle V. Tombn, 3 Wils. 121 ; 3 T. R. 547; S. P. 

0/) 1)UHH V. Large^ 3 Dougl. 335. 

(//) Ire V. ikott.^ 9 DowL 993. The effect of judgment by default in 
(\jcctment, as evidence of the tlcfcmlant’s possession, in an action for 
mesne profits, was discussed in a case in the Court of Exchequer. KeUy, 
C.B., was of opinion that taken alone it was no evidence of the defendant’s 



MESNE PROFITS. 


461 


One common ground of damage used k) be the costs of eject- 
ment, which under the form of fiction then in use, could not be 
recovei’ed in that action when the landlord or tenant did not 
appear* or having appeared, did not confess lease, entry, and 
ouster at the trial (/). In respect to tiicse the rule laid down 
was, that where the judgment was taken in such a form as 
admitted of the costs being taxed, those costs alone were 
recoverable, and no extra costs, though bona fide incurred {Ic): 
The apparent exceptions to this rule were in cases where costs 
could not be taxed ; for instance, where judgment obtained by 
the defendant had been reversed in error, where a Court of 
error could not award costs (?) ; or where judgment had gone 
by default, in which case it was not the practice for the officers 
to tax against the casual ejector (m). In the latter case judg- 
ment is now signed against the real defendant, as his name 
appears on the record, but the order which authorises this to 
be done is silent as to costs (?0. The former case also no 
longer stands on its original footing. The Court of A])peal 
has a discretion as to costs ((?), and the party ultiraatel\ 
prevailing will, as a general rule, get the costs of his appeal 
as well as the costs below {p). 

If the defendant has made any payments while in possession, 
for which plaintiff would be liable, as ground rent or rates 
and taxes, he is entitled to have them taken in reduction of 


possession i\t iiijy pnic. ChaimoU, B., ami (’leasby. !> , oonsidert'tl it 
to be fac/r evidence that the defejid.mt was in possession at the 

date of tlic w'rit of ejeetnicnt, but not evidence of his possession for the 
period diirnig whieh the plaintiff claimed title in the writ: Pram^x. 
Coakn\ L. IX. 4 Kx. \)2 ; as h. .1. Kx. 82 

(0 Tidd, Vrae. Itth ed. 1248. An allegation in the ileclaration that the 
plaintiffs had ineurretl great expense in reeovcruig possession, was held 
to support a claim for tlie costs of jirevious ejeetmeut : Pmrxe v. (baker, 
mpra. Costs of iirosccutirig for forcible entry cannot be recovered by 
action for trespass and mesne profits : Porork v. Poiif/u. 10 Times L. It. 
183. 

(//) Doe V. Darix, 1 Esp. Tills : Sijmoiidx v. Page. 1 (I. &; J. 21) : Doe v. 
JkVitet\ 13 M. &; W. 47 : Drooke v, D ridges^ 7 Moore, 471 : Doe v. Hare, 
2 Dowl. 24.'). • , * 

(/) Nowell v. lloakr^ 7 B. ic C. 404. 

(/«) Doe v. IDtddart, 2 C. M. & K. 310. 

(/i) See Ord. 13, U. 8, corresponding to 13 Ac 16 Viet. c. 76, s. 177. 
under which costs were not recoverable, but had to be recovercil by 
action for mesne profits. Sec Day’s C’ommon Law' Froc. Acts, 186, Hh* ed. 

00 Ord. r>8, R. 5. 

QO Metmrandmi^ 1 Oh. D. 41. 
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MESNE PROFITS. 

damajres (</). In America the courts-go much farther. There 
a hond fide occupant of land is allowed to mitigate damages in 
an action by the rightful owner, by setting off the value of his 
permanent improvements, made in good faith, to the extent of 
the rent and profits claimed (r). This cloc.trine, however, lias 
never been asserted in England as far as I am aware. In one 
case where a ])arty had permitted buildings to be erected upon 
'‘his property, by a person who acted under a mistaken 
impression that the land was his own, a (^onrt of Equity 
restrained an action for mesne profits by injunction, in order 
to compel the plaintiff to allow the value of the buildings as a 
set-off (5). This in itself shows that the defendant would have 
had no claim for compensation at law, and even in equity the 
argument in his favour rested solely on the fact that the plain- 
tiff had stood by and countenanced his acts, which amounted 
to a fraud upon him. Nor does the doctrine seem well 
founded, as a mere matter of natural justice. The improve- 
ments may be very valuable, but they may be quite unsuited 
to the use which the jdaintiff intends to make of his land. 
Even if they are such as he would have wished to make, they 
may also be such as he could not have afforded to make. To 
compel him to pay for them, or to allow for them in damages, 
which is all the pame, is quite as unjust as it would be to lay 
out money in any other investment for a man, and then 
compel him lo adopt it, mlem rolens. 

It was no answer to this action that the plaintiff had 
entered a remittitur damna upon the record, in the action of 
ejectment (t). 

Where ejectment was brought by landlord against tentot, 
and due notice of trial had been served on the tenant or his 
attorney, the plaintiff might go into evidence of mesne promts/ 
and obtain a verdict for them down to the time of verdidi 
given ; even though the record contained no notice that the 
demand would be made (u). But such recovery was no bar to 

(r/) Doe V. ITare^ 2 C. & M. 145 : Darher v. Bromn^ 1 C. B. N. S. at 
p. 150 ; 26 L. J. C. P. at p. 49. 

(»*) Bedg. Dam. 126 ; vol. i., p. 246, 7th ed. ; s. 90S, 8th ed. : Marrmn 
V. Uohitison, 31 Penn. 466. 

(«) Cawdor {Earl of) v. Lewie, 1 Y. Ac C. 427. 

(f) Harper v. Eylee, 3 Dougl. 399. 

{u) Smith V. Tett, 9 Ex. 307 ; 23 L. J. Ex. 93. 
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an action for mesne profits from the time, of verdict to delivery 
of possession (v). 

Formerly executors could not sue or be sued in this action ; 
but now it seems they may by 3 & 4 W. IV. c. 42, s. 2, pro- 
vided the action be brought hy the executors or adipinistrators 
within a year after death, and for injuries committed within 
six cahmdar months before death ; and similarly as to actions 
against executors or administrators, except tliat the action 
must be commenced within six months after they have taken 
upon themselves the administration of the estate. 

3. Ill actions for injuries to easements, such as rights of 
way, watercourses, light, common, and so forth, no rule can 
be laid down as to tlie measure of damages. They will vary 
in each case, according to the species and amount of injury 
caused. Freciuently, however, such actions arc brought where 
no actual injury lias been suffered, to try a right ; and the 
question is, whether the plaintiff is entitled to nominal] damages. 

In such cases the rule may be laid down, that where an 
actual infringement of right has taken place an action will lie, 
and the plaintiff will be entitled to a verdict with nominal 
damages, though no real loss has been sustained. Hence in 
actions by commoners against strangers for interfering with 
their rights of common {x) ; or by the owners of lands and 
houses, for violation of their rights of ways, watercourses, 
light and air {y\ or support of surface ( 2 :), there is no necessity 
to show any actual of substantial damage resulting from the 
act complained of. * Wherever a right has been violated, the 
law will presume damage, and the mere fact that such acts, if 
submitted to, would lay the foundation of a fresh right in the 
wrong-doer, adverse to the original proprietor, is itself support 
for an action («). A strong instance of this doctrine ai'ose in 


( 0 ) 15 & IS Vict. c. 75, s. 214. 

(.<') 1 W. Saund. .S4G, a. ; 1 Wms. Notes to Sauiid. 526. WelU v. 
Watliny^ 2 Bl. 123H : Hoh«on y. Todtl^ 4 'J\ R. 71 : Pindar v. Wa^hworth^ 
2 East, 154. 

( 2 /) Emhrcy v. Owen^ 6 Ex. 353 : Power v. Hill^ 1 Bing. N. C. 549*: 
Wood V. Waud, 3 Ex. 748 : BwUemon v. G. Jane, Cinol Co.^ 7 Ex. 28^ : 
Rochdale Canal Co. v. Kituf,^ 14 Q. B. 122: Ritchdale Canal Co, v. 
Badelijfe, 18 Q. B. 287 : Clarke v. Midlaml Ry. Ckt.^ [1895] 2 Ir. Rep. 294. 

(«) Attorney- General v. Conduit Colliery^ [1895] 1 Q. 15. 301 : 64 L. J. 
Q. B. 207. 

(a) 1 B. & Ad. 42C, per Taunton, J. : ffarrop v. Hirst^ L. R. 4 Ex. 43 ; 
43 L. J. Ex. 1. 
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the following case. Pj deed betweeij plaintiff and defendant, 
owners of adjoining closes, it was agreed that during the first 
ten days of every month the defendant should have the 
exclusive use, for purposes of irrigation, of the waters of a 
stream whijph flowed through his lands to the plaintiff's. That 
at all other times tfie water should be under the plaintiff’s con- 
trol, and that it should liuw upon his land through the defen- 
udant’s in a channel specifically described. Defendant altered 
the stream in its course through his own land, by cutting a 
new channel. The stream, however, entered the plaintiff's 
land at exactly the same point as before, and in the same 
quantity. No damage of any sort arose. It was held, how- 
ever, that under the terms of the deed the plaintiff had a right 
to have the stream flowing in the specified channel, and was 
entitled to nominal damages (Z>). 

Such legal damage, however, will only be presumed where 
there has oeen a clear violation of a right. The facts from 
which it will be presumed differ greatly according to the 
subject-matter of the right, and the natuie of the interests of 
the parties in it. For instance, commonage is a matter of 
private and exclusive right. Any assertion of the same right 
by an unauthorised person is an injury for which an action will 
lie. But light, air, and water are pub/ici juris, which 

cannot be monopolised ; all may use them who have a right of 
access to them, and an action only lies for such an unreason- 
able use as deprives the plaintiff of his just benefit from them 
in turn (r). 

In case of injuries to easements, as in the case of trespass to 
land (d), the amount of damages awarded will vary, according 
as they are a compensation for all future loss arising from the 
act complained of, or only a compensation for the loss actu|dly> 
incurred up to tlie date of the action. Hence there is often 
difference between the damages given for injury to air or light, 
and the damages for injury to water. Violations of right in 
the former class of cases generally proceed from some 
permanent structural obstruction ; those* of the latter class 

(/;) Northam v. Ilvrley. I £. & B. (»ar). 

00 Emhrey v. Owen^ (5 Ex. 353 : JVbod v. W/tud, 3 Ex. 748 : Tayhyr 
V. Bennett, 7 0, k 1*. 323 : Prinylv v. Wvrnhaw, ihid. 377 : WelU v. 
Ody, iVid, 410 : Williamit v. Mortand, 2 B. ^ 0. 910, • 

{dy See ante, p. 455. . * 
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from some cause which varies day by day, and which may 
cease or increase. Where* sucli a distinction exists, damages for 
obstruction to light and air would represent the depreciation 
in the value of the injured property, and would be a complete 
compensation, once for all, for the injury done(<?). Butin 
the case of an injury to running water, the danopages given 
would only represent the past injury to the plaintiffs rights, 
and would consequently be no com|.)en8ation for any future 
injury (/). 

So also any act, however temporary, which disturbs the 
occupant of land in the possession of all his rights attaching 
to it, is ground for an action by him. But the reversioner can 
only sue in respect of some wrong which is calculated to injure 
his reversion ; and the fact of its being of such an injurious 
character must appear upon the record, and be proved at 
the trial, or bo capable of being assumed as proved after 
verdict {g). 

The same obstruction to the jdaintiff’s rights may bo the 
subject of continual actions and continual damages, till it is 
discontinued (h). 

In some cases, however, actual damage constitutes the gist 
of the action, and must be stated and proved. This takes 
place where the wrong complained of is one of a public nature, 
which can only become ground of action by an individual 
upon proof of actual damage to himself resulting from it («). 
But though particular, damage must be shown and established, 
it is neither necessary to lay, nor prove, special damage in its 
technical sense. As, for instahee, where the injury consisted 


(p) See Eagle v. Charing Cro^s lly, Co.^ L. R. 2 C. P. G38 : 36 Ti. J. C. P. 
297 : Moore v. Ilall^ 3 Q. B. 1). 173 ; 47 L J. Q. B. 334. VVIumv the 
wrongful act obstructs both ancient and modem lights, tlie damage* 
recoverable extend to both old and new ; per Lord Esher, M.R., London y 
Tilbury Sf S. lly. Tm^tees of Gower's Walk Schools^ 24 Q. B. D. at 
p.S30; 69 L. J. Q. B. 162. 

(/) Pennington v. Brimop Hall Coal Co.y 6 Ch. D. 769 ; 46 L. J. Ch. 
778. 

{g) Hopwood V. Sehofieldy 2 M. & Rob, 34 : Jeseer v. Gifford^ 4 Burr. 
2141 : Kidgill v. Moore^ 9 0. B. 364. See Jackson v. Penkedy 1 M. & S. 
234 : Young v. Spencer, 10 B. & C. 145 : Bell v. Midland By, Co., 1(T 
C. B. N. S. 287 ; 30 L. J. 0. P. 273 : Metropolitan Association v„ Petchy 
5 C. B. N. S. 504 ; 27 ji.. J. C. P. 330 ; and ante, p. 450. 

(A) Vide antCy p. 108. 

(i) 9 Rep. 113, a. : IVtlkes v. Hungerford Market Co.y 2 B. N. C. 281 : 
Bose V. MileSy 4 M. & S. 101 : Greasly v. Codlingy 2 Bing. 263 : TVinter- 
bottom Y. Earl of Derby y L. R. 2 Ex. 316 $ 36 L. J. Ex. 194. 

M.D. H H 
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in obstructing the access to plaintifiF’s house, and consequent 
loss of trade, it was held not to he necessary to show the 
specific customers who were hindered (A). The injury to 
the plaintiff must, however, be direct and of a substantial 
character (1). 

In actions by the commoners against the lord, or anyone 
acting under the authorjt^ of the lord, for putting cattle upon 
the common, damage must be shown. He has aright to do so, 
leaving sufficient for the commoners, and the cause of action 
clearly does not arise till such damage is shown {m). 


(It) Bose V. Groves^ 5 M. &, Gr. 618. 

(0 Benjamin, v. Storr, L. R. 9 (\ P. 400 ; r.8 L. J. 0. P. 162. 

(f«-) IJohson V. Todd,,^ 4 T. R. 73 ; per Puller, J., 1 W. Sauntl. 346, b. ; 
1 Wms. Notes to Saund. 627. 
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Thk two previous chapters were taken up witJi those torts 
which consist in injuries to })roperty of a tanj^ible nature, such 
i\& goods or land. The [)reseut chapter will include injuries 
to the person, or to the relative rights wliich exist between 
the jilaintiff and some third party. Breach of jiromise of 
marriage should technically liave been ranged among other 
actions on contracts. Practically, however, it is always treated 
as a tort, and as it is not governed liy the same principles as 
any other contract, no confusion is caused by considering it 
here. 

1. In order to support an action for a malicious prosecution, 
or suit, it is necessary to show some damage resulting to the 
present plaintilf from the former ]>roceeding against him. 
This may be either the damage to a man’s fame, as if the 
matter he is accused of be scandalous, or where he has been 
put in danger to lose his life or limb, or liberty ; or damage 
to his property, as where he is obliged to expend money in 
necessary charges to acquit himself of the crime of which he 
is accused (a). And the damage must be one eitlier already 
fallen upon the plaintiflP, or else inevitable (b). ' . 

Accordingly where a declaration merely charged the prefeiv 
ring an indictment for an assault, and no evidence wa& given 


(a) Pit Holt, C.J., Savillr v. llohvrtu, 1 1.(1. llaym. 374. 

(ft) B. N. P. 13. 
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but the bill of indictment for the assault, with ignoramus 
returned thereon, the plaintiff was nonsuited ; and Mansfield, 
0. J., said, I feel a difficulty to understand how the plaintiff 
could recover in the present action, wherein he could recover 
no damages, because he clearly has not proved that he has 
sustained ^ny. I. can understand the ground upon which an 
action shall be maintained for an indictment which contains 
scandal ; but this contains none, nor does any danger of 
' imprisonment result from it; this bill was a mere piece of 
waste paper. All the cases in B. N. P. 13, are directly against 
this action, for the author speaks of putting tlie plaintiff to 
expense and affecting his good fame, neither of which could be 
done here. If this action could be maintained, every bill which 
the grand jury threw out would be the ground of an action” (c). 
And so in a case where the writ had been sued out against a 
party by mistake, and no an*est or imprisonment ever actually 
took place,, but the party of his own accord paid the bailiff, and 
put in bail, nonsuit was ordered (^0- 
The liability to pay extra costs beyond those Avhich can be 
recovered on taxation, is not a damage recognised in law ; 
consequently where a declaration stated that defendant in the 
name of J. S., whom he knew to be insolvent, maliciously, <fec., 
sued the plaintiff, in which action J. S. was nonsuited, and 
proceeded to allege that the now plaintiff was forced to pay 
costs which he was unable to recover from J. S., who was and 
is unable to pay the same ; the Court held the declaration bad 
for want of an averment that the plaintiff had applied for 
costs, which might be the only reason he had not recovered 
them. Maule, J.,'said, “In order to make the non-payment 
of costs a legitimate subject of damage, it must be shown 
that they are such costs as properly follow the judgment of 
the Court in which the action was brought ; but here ikdckls 
not appear there were any such costs, for he was entitled to 
none unless he applied for them, and it does not appear he 
‘ has applied (e). 

»nd cannot be For the same reason, where costs are^ taxed in the former 
reooveied. 


{d) Byne v. Moore^ 5 Taunt. 187. 

(d) Bwten V. Burridge^ 3 Camp. 139. 

le) Cotterell v. 11 C. B. 713 : Cochhmi v. Edwards^ 18 Ch. 1). 
49 ; 61 L. J. Ch. 46. 


Liability to 
extra costs 
not a ground 
of damage, 



MALICIOUS PROSECUTION. 


469 ' 


proceedings, no extra costs can be recovered as damages in this 
action (/). 

Malice and want of probable cause must also be proved (//), 
and the amount of damages given by the jury will always be 
greatly influenced by the species of evidence afforded upon this 
point. • 

It was held in one case that a witn3ss may, with a view to 
showing probable cause, be asked whether the plaintiff* was not 
a man of notoriously bad character (A). But the contrary 
doctrim^ has been several times laid down. Where the action 
was for maliciously and without probable cause procuring the 
plaintiff* to be arrested on a charge of felony, a witness was 
asked whether he had not searched the plaintiff’s house upon a 
former occasion, and whether he was not a person of suspicious 
character. Wood, B., refused to allow the question. In actions 
for slander, he said, such evidence was admissible for the pur- 
pose of mitigating the damages, and not to bar the u^jtion, and 
that in this case such evidence would afford no proof of probable 
cause to justify the defendant (/). So where the action was 
trespass for false imprisonment on a charge of obtaining money 
under false pretences, a policeman was asked on cross-examina- 
tion whether he had not had the plaintiff’ in custody before, 
and also what was her general character ? Gurney, B., after 
consulting the rest of the Court refused to adnfit the evidence, 
even in mitigation of damages (k). And similarly where the 
declaration contained counts for slander, and for a malicious 
arrest and imprisonment, Abbott, C.J., refused to allow the 
plaintiff to give evidence of general good character, saying 
that if such evidence was to be admitted on the part of 
the plaintiff*, then the defendant must be allowed to go 


(/) Sinclair v. Eldred^ 4 Taunt. 7 : Grace v. Monjan^ 2 Bing. N. C. 
634 ; overruling Sandhack v, Thomaa, 1 St. 306 : Gould v. Barratt^ 2 
M. & Rob. 171. 

(ff) Farmer v. Darlnid, 4 Burr. 1371 : Gthfton v. ChaterSy 2 B. & P. 
129 ; 1 Williams’ Notes to Saunders, 274. The law is settled in England 
that the jury must find the facts on which the question of reasonable dnd 
pi’obable cause depends, and the judge must then determine whether the' 
facts found do constitute reasonable and probable cause. No <]eflnito 
rule can be laid down lor the exercise of the jutlge’s judgment : I/ieter v. 
Perrynmi^ L. K, 4 H. L. 621 ; 39 L. J. Ex. 177, In Scotland the question 
is treated as an inference of fact for the jury. Ilf.,per Lord Colonsay. 
(A) Modriguez v. Tadmire^ 2 Esp. 721. 

(i) Netosani v. Carr^ 2 St. 69. 

(A) Downing v. Butcher^ 2 M. & Rob. 374. 
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into evidence to prove that the plaintiff wati a man of bad 
character ( 1 ). This Vas a particularly strong case, for the 
defendant had pleaded in justification, averring the charge of 
felony to be true. In a later case, where the action was for 
giving the plaintiff in charge, on the ground of his having stolen 
oysters from the defendant’s bed, evidence was offered by the 
defendant of a previous conviction of a third party for the same 
offence. The defendant, however, was not aware of such con- 
viction at the time he gave the plaintiff into custody. The 
Court decided that the evidence was properly rejected on that 
account. Pollock, C.B., in delivering the judgment of the 
Court, said, “ The only ground on which the defendant could 
use any evidence for the purpose of showing that he was 
acting hmid fidey was with reference to the imj)ression that the 
conviction would make upon his own mind, and not as to the 
fact itself. It was for this purpose perfectly competent for the 
defendant to prove that he had been informed of the conviction, 
and to show all that had been laid before him on which he 
might form an opinion upon the subject. But in this case the 
conviction itself never had been laid before him ; lie was not 
present at the trial ; it could never have produced any effect 
upon his mind. We are of opinion, therefore, that it was very 
proj)erly rejected, although on the other ground which I have 
mentioned, it might undoubtedly have been received for the 
purpose of establishing, hona jlde^ a sincere opinion, on the 
part of the defendant, that the plaintiff had been guilty of 
felony ”(m). Of course if the previous conviction had been of 
the plaintiff himself, the evidence would have been admissible 
a fortiorL This seems to bear strongly upon the points under 
discussion. There is no doubt a distinction between evidence 
of general bad character, and a previous conviction for exaetlj^ 
the same offence as that charged under a mistake. The I'Mteir ' 
fact probably affords a stronger presumption of guilt than the 
former. Yet if a person who has erroneously charged, another 
with burglary, may show that he was in fact previously con- 
victed of burglary, it is hard to see why he may not also show 
that he was welt known as a thief and associate of burglars* 
Such evidence would certainly be a much stronger justification 

(0 Cornwall v. RieharditOH, lly. k M. S0r>. 

(m) Tlwmait v. Rimell, 2H L. J. Ex. 2H3 j O’ Ex. 04. 
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of the charge, than it would be to show that a third party had 
previously committed a burglary in the defendant’s house, and 
been convicted of it. It shows a fair reason for suspecting 
the plaintiff, whereas evidence, such as that in the case 
alluded to, merely shows ground for suspecting the world in 
general of a capacity for the particular cripe, ancUa tendency 
to it. 

Cases of this sort vary so much according to the nature of 
the charge preferred, or action brought, and according to thC' 
rank end motives of the parties, that the damages are always 
a mere matter of speculation. The talents of the counsel, the 
temper of the jury, and the view taken by the judge, have a 
greater influence upon their amount than any principles of law 
which can be laid down. 

2. The damages in actions for assault or false imprisonment 
will also vary in the same manner, according to the circum- 
stances of the case. The same remarks will also apply to the 
evidence which may be adduced in proof of probable cause. 
Where the action was for an arrest in Bristol, without reason- 
able and probable cause, it was held that the defendants, who 
were constables of Oxford, might show in mitigation of 
damages, that they had taken the plaintiff on suspicion of 
stealing a horse ; but that as the arrest had been made out of 
their jurisdiction, they could not give the matter in evidence, 
under the general issue, as an entire defence by virtue of the 
stat. 25 Jac. I. c. 12 (m). A justification of a false imprison- 
ment, on the ground that the defendant had reasonable and 
probable cause to suspect the plaintiff of being guilty of a 
felony, is very different in its effect upon the damages from an 
unsucces^ul plea that the plaintiff was and is guilty of the 
felony. The former is in the nature of an apology for the 
defendant’s conduct. The latter is a persistence in the original 
charge, which is in itself a ground for aggravation of damages. 
And it makes no difference that the plea was abandoned at 
trial, the defendant’s counsel saying that the charge was 
ungrounded ; and that the plea w^as the act of the ples^er, 
and not of the defendant {o). 


(w) Kotvcliffe V. Mnrrayy Car. & M. 513. 
(<») Warwick v. Ftyullieni^ 12 M. & W. 507, 
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No evidence which if' pleaded would be a bar, can be given 
in evidence in mitigation of damages. Accordingly, where 
the action was for an assault, and there was no plea of justifi- 
cation, but evidence was offered that the plaintiff was one of 
the crew on board the defendant’s ship, and that the beating 
was in cont,equence of his misconduct ; it was ruled that as 
these facts might have ]jeen pleaded in bar, the jury should 
not consider them in estimating damages for the injury 
inflicted {p). 

Where the action is trespass for false imprisonment, damages 
<*annot be given for a remand by the magistrate, which is a 
<li8tinct judicial act proceeding from himself alone (3). The 
action should be in case, alleging malice and want of probable 
fause, or trespass against the magistrate (r). 

On the other hand, a recovery in an action for false imprison- 
ment is no bar to another action for a malicious prose- 
rution. They are altogether different causes of action. The 
taking a man up on a charge of felony is distinct from going 
before a grand jury, and falsely and maliciously taking an oath 
to get a bill found against him, and then going before a petty 
jury and trying to induce them to find him guilty. Conse- 
quently, in the action for false imprisonment, none of the 
circumstances connected with the subsequent prosecution can 
be proved, or allowed for in damages («). 

■^ere the action is a joint one, by or against several, the 
rule used to be that only those circumstances which proved a 
joint injury to or from all could be compeiisated for. There- 
fore, where several plaintiffs sued, on account of a joint 
imprisonment, they might recover in respect of money which 
they paid jointly for their release, but not on account of 
the suffering caused by the imprisonment, for that was a sepa- 
rate injury to each (t). And so in the case of a joint tresp^ 
the true measure of damage was the whole injury which the 
plaintiff had suffered from the joint act. But aggravated 
damages could not be given on account of the peculiar malice 


ip') WaUon V. Christie, 2 B. & P. 224. 
iq) Lock V. Ashton, 12 Q. B. 871. 

(r) Morgan v. Hughes, 2 T. R. 226, 231. 

(s) Guest V, Warren, 9 Ex. 379. 

(Q Haythorn v. Lawson, S C. & P. 196 : Barratt v. Collins, 10 Moo. 446. 
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of one. In such a case it was understood that the plaintiff 
ought to have elected the party against whom he meant to get 


aggravated damages (u). 

But since the Judicature Acts the first part of this rule no 
longer exists, as it has been held in the Court of Appeal that 
persons who have been injured by the saftie tortious act, and 
who would formerly have had to br*ng separate actions, may 
now join in one action, and their damages ought to be several^" 
assessed {x), Theiefore, each petitioner in such an action can 
recover for his separate injury. It remains to be seen whether 
now that judgment is to be given against defendants according 
to their respective liabilities (//), and it is not necessary for 
every defendant to be interested as to all the relief prayed 
for (2), a petitioner will not be allowed to recover aggravated 
damages against those defendants who were party to the joint 
act who were actuated by peculiar malice. 

It may be as well to remark that every acti' u against a 
justice of the peace, for anything done by him in the execution 
of his duty as such justice, and within his jurisdiction, must 
allege the act to have been done maliciously and without 
probable cause (a). Where he has no jurisdiction, or exceeds 
his jurisdiction, he may still be sued in trespass, subject to 
certain provisions as to (piashing the conviction [!/), And in 
no case is the plaintiff to have more than tVopence damages, 
where it appears that he was guilty of the offence of which he 
was convicted, oi* liable by law to 2>ay the money ordered to be 
paid, and that he has undergone no greater punishment than 
that assigned by law to the offence of which he was convicted, 
or for non-payment of the money ordered (c). 

3 . Very little can be said with certainty as to damages for 
personal injuries inflicted by negligence. Loss of time 'during 
the cure, and expense incurred in respect of it, are of course 
matters of easy calculation. Pain and suffering undergone by 


Practice 
under the 
Judicature 
Acts. 


J iisticea of 
peace. 


Personal 
injury caused 
by negligence. 


(u) Clark V. Newmm^ 1 Ex. 131, 130 ; and see Gregory v. Cotterell^ ^2 
L. J. Q, B. 217, 

(a?) J/ootk V. Brisr'>j, 2 Q. B. D. 496. 
iy) Ord. 16, Rule 4. 

Cz) Ord. 16, Rule 5. 

la) 11 & 12 Vict. c. 44, s. 1. 

(ft) S. 2. 

(e) S, 13. 
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Compensation the plaintiflp are also a ground of damage {d). And in this 
point such an action differs from one ‘brought by the personal 
representatives, where a death has ensued {e). Any permanent 
injury, especially when it causes a disability from future 
exertion, and consequent pecuniary loss, is also a ground of 
damage. TKis is one of the cases in which damages most 
signally fail to be a real oompensation for the loss sustained. 
In one case Parke, B., said, ‘^It would be most unjust if, when- 
ever an accident occurs, juries were to visit the unfortunate 
cause of it with the utmost amount w^hich they think an 
equivalent for the mischief done. Scarcely any sum could 
compensate a labouring man for the loss of a limb, yet you 
do not in such a case give him enough to maintain him for 

bfe" (/). 

The whole of this subject was much discussed in the case of 
Phillips V. London J; jSoi/fh-Wpslmi Bailiray Co, {y). In that 
case the plaintiff was a surgeon of middle age, and previously 
robust health, making a professional income of between 6,000/. 
and 7,000/. per annum. The injury complained of had 
rendered his condition helplesss and hopeless. It was likely 
that he would never recover, and certain that he could never 
resume his practice. Mr. Justice i'ield in charging the jury 
divided the claim for damages into the heads of compensation 
for personal suffering and injury, and for loss of future income. 
As regards the first head, he referred to the opinions of Parke, B., 
and Brett, J., cited above, and said : “ Perfect compensation is 
hardly possible, and would be unjust. Yon cannot ])ut the 
plaintiff back again into his original position, but you must 
bring your reasonable common sense to bear, and you must 
always recollect that this is the’ only occasion on which com- 
pensation can be given. Dr. Phillips can never sue again for 
it. You have, therefore, now to give him compensation, ohtse 
for all. He has done no wrong ; he has suffered a wrong at 
the hands of the defendants, and you must take care to give 

(rf) 18 Q. B. 111. 

(<?) See c, xvii. 

(f) Animoorth v. S. K By. C'o.y 11 Jur, 7(0 ; cited 18 Q. B. 104. See, 
Brett, J., Bowley v. London N. ir. By. Co.^ L. R. 8 Ex. 221 ; 
t2 L. j. Ex. 158. 

(ff) 4 Q. B. 1). 40G ; 48 L. J. Q. B. 693 ; affirmed, 5 Q. B, D. 78 ; 49 
L. J. Q. B. 233. 
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him full, fair compensation for that’ which he has suffered ; ” 
to the sum so arrived ‘at, all costs Ot* medical attendance, 
journeys, &c., arising from the accident, would necessarily be 
added. 

As regards the second head, the learned judge said : “ You 
are not to give the value of an annuity of. the same amount as 
the plaintilF’s average income for tliv rest of the plaintiflTs life. 
If you gave that you would be disregarding some of the con 
tingencies. An accident might have taken the plaintiff ^ 
within a year. He might liave lived, on the other hand, for 
the next twenty years, and yet many things might have 
happened to prevent his continuing his practice.” 

It was suggested that the fact that the plaintiff had a secured 
income of ;»,r)00/. per annum was a legitimate consideration 
upon wliich the jury might act in reducing the damages. The 
judgij told the jury lie could not remove tliat fact from their 
view, though he stated his opinion that it ought not to affect 
the amount which ho was entitled to receive as compensation, 
either for personal injury or for loss of income. 

The jury gave a verdict of 7,000/., and a new trial was 
ordered on the ground that the damages were insufficient, since 
the jury must have omitted some of the elements of damage 
from their calculation. The summing up of Mr. Justice Field 
was adopted in both Courts as a fair statement of the law. It 
was suggested by Ijord Justice James, that the plaintiff’s 
secured income might have a bearing on both heads of damage ; 
as regards future.incomo, because it might be an inducement 
to him to retire earlier from practice, and also as regards the 
personal injury (4): I suppose because a rich man who is 
disabled from future exertion is not left absolutely destitute, 
and is able to provide himself with alleviating comfort?. It is 
difficult, however, to answer Mr. Justice Field’s objection, that 
if the plaintitt‘’s wealth were to be taken into consideration for 
this purpose, it would be making him pay out of his own 
pocket for the consequence of the defendants’ wrong-doing." 

No deduction can be made from the amount payable to the 
plaintiff on the ground that he had insured his life against 
accident, and had recovered from the iiisuiance office full 


OompensatioD 
for loss of 
income. 


No dedaotioo 
injrespeot of 
insurance. 


(A) See 5 Q. B. Dr at pp. 81, 87. 
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compensation for the injury. If such a deduction were allowed, 
the obvious result would be, that the wrong-doer would have 
received the full benefit of the insurance, without paying any 
of the pmmia. In fact that the injured person would be worse 
off, to the full extent of the pj wmm and interest upon them, 
than if he had never insured his life at all (/). 

Under the Employers* Liability Act, 1880, a right to recover 
damages from his employer has been given to a workman in 
certain cases where the former has not been personally guilty 
of negligence, but the injury has resulted from defects in the 
works or plant or from the negligence of superintendents. In 
tliese cases the damages are limited to the estimated earnings 
during the three years preceding the injury of a person in the 
same grade in the like employment and district (j). 

4. Actions against the sheriff are either by the creditor, for 
some neglect of duty which deprives him of his proper remedy 
against his djjbtor ; or by the debtor, or supposed debtor, or 
Ins representatives, for some unlawful exercise of authority 
against him. 

I. Actions by the creditor against the sheriff. 

One of the most common of these arose before the passing 
of 19 & 20 Viet. c. 108, out of the action of replevin. Stat. 
11 Geo. II. c. 19, s. 2.1, enacted that sheriffs and other officers 
granting replevins* should take from the plaintiff, and two 
responsible persons as sureties, a bond in double the value of 
the goods distrained, conditioned for prosecuting the suit with 
effect, and without delay, and for a retuni of^ the goods. By 
sect. 22, if the plaintiff in replevin should discontinue, be non- 
suited, or hsvve judgment against him, the defendant should 
recover double costs. Stat. 5 & 6 Viet. c. il7, s. 2, enacted 
that, intead of double costs, the defendant should have such 
’full and reasonable indemnity as to all costs, charges, and 
expenses incurred in and about the suit, as should be taxed by 
the proper officer. 

By 19 & 20 Viet. c. 108, ss. 63, seqq., the powers and 
responsibilities of sheriffs with respect to replevin bonds and 


(0 Jimdhuni v. G, W. Ry, Co., L. R. 10 Ex. 1 ; 44 L. J. Ex. 9. It is 
otherwise when action is brought under Lord Campbcirs Act. 
c. xvii. 

(J) 43 & 44 Viet. c. 42, s. 3. Penalties recovered under specM Acts of 
Parliament must be doducte<l from the compensation awarded in the action. 
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replevins were put an end to ; and the registrar of the county 
court of the district in which the distress subject to replevin is 
taken, is empowered to approve replevin bonds and grant 
replevins, and isfeue all necessary process. The goods are to be 
replevied to their owner on his giving security, to be approved 
by the registrar, for an amount sufficient, to cover the rent or 
damage and probable costs of cause, conditioned to 
prosecute the action with effect and make return of the goods. 

The security is to be a bond with suVeties to the other partj^ 
or a deposit in money. The registrar is bound to use proper 
discretion in approving replevin bonds {h), and it would seem, 
that if he is guilty of negligence an action will lie against him 
at the suit of the party damnified (/). In such case the 
principles acted upon in actions against the sheriff will apply. 

If the sheriff failed to take a bond, or took one with 
insufficient sureties, an action upon the case lay against him, 
and in such an action he was liable to the same extent as the 
sureties would have been, had he done his duty (wi). Tiie 
question then was, to what extent were the sureties liable ? 

The extreme limit of liability was, in all cases, the penalty Extent of 
of the bond, and the costs of suing upon it {n). Within this hability upon 
limit, however, the liability might vary ; and for a long time 
there was great doubt as to the rule by which the variation was 
to be regulated. It is obvious that the j;ent distrained for 
might either be greater or less than the value of the goods 
distrained. Accordingly, where it was greater, the struggle 
on the part of the plaintiff was to extend the damages to the 
whole amount due ; where It was less, to the wliole value of 
the goods. On the other hand, the sheriff tried to limit his 
liability in all cases to the value of the goods, and to escape all 
claim for costs. The latter attempt, which was sanctioned by 
the Court, in Yea v. Lethbridge {o\ was decided against in ' 

Paul V. Goodlucic {p). The former jx)int, ho\vever, was still 

(k) Ymng v. Jirowpton, ijr., Waterworha Co.^ I D. & S. 07," ; HI L. J. 

Q. B. 14. 

(0 2 Ch. Arch. Pr. 1104, 12tli cd. 

(ot) J^vam V. Brandci% 2 H. Bl. 550 : liaher v. Gavratt^ H Biug. r)6,r>0 : 

Pmtl V. Ooodhiclt^ 2 B. N. C’. 220. . 

(n) Ileffoi'd V. Jtlffrrj 1 Taunt. 218 : v. Bastard, 4 Ad. A EU. 

829 \ per Littlcdale, J., Eram v. Bra tide r, 2 H. JU. 547 ; overruling 
Concarwn v. fjetkbridge, 2 H. Bl. HC. 

(p) 4 T. R. 4HH. 
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left open. It was, however, afterwards settled, that the object 
of the statute was only to place the parties in the same position 
as if no replevin bond had been executed. At Common Law 
the landlord had only his remedy against £lie person who 
brought the action of replevin. The replevin bond gave him 
the additional security of the sureties, and the double costs. 
That was the whole effect the Act could have had. Conse- 
quently, if the rent was less than the value of the goods, the 
object of the statute was satisfied by giving the amount of the 
rent and the costs ; otherwise the landlord would have been 
getting more than the rent due. If the amount of the rent 
exceeded the goods, then the landlord was entitled to the value 
of the goods, with the costs, as before ; otherwise his remedy 
against the sureties would have been greater than it had been 
against the tenant (q). In the former of the cases cited below, 
Tatteson, J., pointed out that some of the authorities relied on 
as opposing this view, really were not against it, as they did 
not state which, the rent or the goods, were greater in value. 
For instance, in Ward v. Jfenletj (r), where it was held that the 
rent in arrear and costs was the measure of damages against the 
sureties, it does not appear that the rent was not less than the 
distress. And in ScoU v. Waiihman (.s), where Abbott, C.J., 
said, ‘‘As the verdict in the replevin suit was merely for a 
return of the goods, the jury could not in their verdict exceed 
the value of the goods,” it does not ap])ear whether the goods 
were greater or less in value than the rent. 

In no case could cither sureties or sheriff, be liable for rent 
which accrued after the distress (i). 

The rules thus settled equally applied where the action was 
against the sheriff for not having taken a bond at all, or an 
invalid one, or one with insufficient sureties. In such a case 
the rent due, and the expenses of the distress, were held to be a 
proper amount of damages (?/). In that case it would appear, 
that the value of the goods was greater than the amount of the 
refit ; and that no proceedings in replevin had been carried on, 
so as to raise a claim for costs. The cosf-s of proceedings 

(^) Jlmit v. Round, 2 Dowl. 558 : Miers v. Lookivood, 9 Dowl. 975. 

Cr) 1 Y. & J. 285. 

(j?) 3 Htark. 168. 

(0 Ward V. Henley, 1 Y. & J. 285. 

Edmondg v. ChallU. 7 (\ B. 413. 
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against the sureties might be recovered against the sheriff in 
this form of action, even though no notjee of the intention to 
proceed against them had been given liim; provided such costs 
did not, together with other claims, exceed the penalty («). In 
BaJcer v. Garratl, the Court seemed to think, that if due notice 
of the intention to sue had been given, such cof^ts might be 
recoverable, even beyond the penalty ; because the sheriff 
might have prevented the expense by paying all he was liable 
to pay under the sureties’ bond. They distinguished such^ 
case of expenses, wholly incurred through his default, from 
that of costs of replevin suit, for which he was not liable to a* 
greatiT amount than the penalty (//) ; because the legislature 
presumed that these would be covered by double the value 
of the goods, and the amount so incurred was not within his 
control. 

On the same principle, where the sheriff had lost the replevin 
bond, he was liable in an action on the case at the suit of the 
defendant in replevin, to the amount of damage 'to which the 
sureties would have been liable, or to the amount of the penalty 
of the bond, whichever was less {z). 

The principle that where the sheriff has been in fault, the 
plaintiff is entitled to be placed in the same position by means 
of damages, as if the defendant had done his duty, is main- 
tained in numerous other cases ; for instance, in actions for 
delay in executing a writ of arrest (a ) ; in selling under a 
fi. fa. {b ) ; in returning the writ (c) ; for a false return (d ) ; 
for not levying (<?). In all these the damages are measured not 
by the amount of’the debt, but by the amount winch could or 
would have been recovered, if the breach of duty had not taken 
place (/). And if the shcrilF return 7iulla bom to a writ of 


(a?) JfaJicr v. Garratf, 3 Uin". oli . Plmnvr v. Pnaeo, 11 Q 13. 40. 

(?/) Emm T. lirandc)'^ 2 H. 131. 517. 

{z) Perreau v. Jiemn, 5 1?. & l\ 281. 

(a) Clifton v. noo 2 )vr^ 0 (^. 13. 408. 

(ft) At reton V. Dana, 1) 13iiig. 740 : Pale^ v. WtnfjJield^ 4 Q. D. 580, ii. 
(<y) n. V. Sheriff of Eisxe,r. 1 M. W. 720. 

(d) Crowder v. Long^ 8 ]>. & C. 508 . lleenan y.Eramf^ M. & (Ir.JlUS, 
(#?) AnguMieny. Chalha, 1 Ex. 270 MnUet y. Challoi, 10 Q. B. 239. 
(/) And all th/ piobabilitics of the ease must be lookfU at, as for 
example, whether or not, if the execution had been levied, the plaintiff 
would have got any benetit from it, the other <!reilitors of the execution 
debtor having been in a position to make him bankrupt : Hohaon v. 
Thellimon, 8 B. & S. 476 ; L. H. 2 Q..13. 042 ; 36 L. J. Q. B. 302. 
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fi. fa., and the creditor knows of goods belonging to his debtor, 
he need not sue forth a second writ pf fi. fa., but may, in an 
action for a false return, recover the value of the goods which 
the sherifiP ought to have taken (f/). 

There is a difference to be observed in these actions, viz., 
that ill thoge, the whple gist of which is pecuniary damage, 
some such damage must be proved, or the action will fail. 
But in others, there is an 'injury to a right, even independent 
qf actual loss ; and the fact of loss being negatived, merely , 
makes the damages nominal. Thus in an action for a false 
return ; for not arresting on mesne process (i ) ; or for per- 
mitting a debtor arrested on mesne process to escape (/) ; it 
has been held that proof of absence of loss entitled the defen- 
dant to a verdict (/r). In all these cases, the truth of the return, 
or the detention of the debtor, was only of importance to the 
plaintiflT as contributing to some ulterior result. If no such 
result could have been produced, or has been affected by it, 
there was no ground of action. But the case of an escape on 
final process was different. The creditor, it is said, when he 
was ascertained to be such by a judgment, and had charged the 
debtor, had a right to the body of his debtor every hour till the 
debt was paid (/)- This was itself the end, not the means. 
Consequently, a right of action for nominal damages arose on 
any escape, for however short a time, even though no pecuniary 
damage arose (m) ; or on any delay in making the arrest (n). 
It would appear in all cases in which damage is necessary to 
maintain the action, that proof of the breach of duty will lay 
upon the defendant the onus of showing' that no damage 


(</) Per Cur. Arden v. Goodaere^W C. fi. at p. 377 ; 20 L. J. C. P. 184. 
Primd facte, the measure of damage is the value of the goods which 
might have been and were not levied : Ilobiton v. ThellnsHon, siijrra. 

(//) Wylie V. Jiirch, 4 Q. B. 5G6 : Lery v, J/ale, 29 L, J. C. P. 137 : ‘ 
Sttwson V. Farnham, L. R. 7 Q. B. 175 ; 41 L. J. Q. B. 52. 

(O Curling v. Eranst, 2 M. & G. .349. 

O') Williams v. Moiftyn, 4 M. & W. 145 ; Leioift v. Morland, 2 B. & A. 
56 — 64 : PlaneU v. Aiidci'wn, 5 T. R. 37 ; overruling Parker v. Qj'een, 2 
Bing. 317. 

(») So where the action was against the sheriff for selling the rever- 
sionary interest of the plaintiff in goods in the possession of an execution 
debtor : Tanered v. Allgood, 4 H. & N. 438 ; 28 L. J. Ex. 362. Bee, also, 
Lancattkire Waggon Co. v, FitzHvgh, 6 H. & N. 502 ; 30 L. J. Ex. 231. 

(Z) Per Buller, J., Planck v. Ande^'ion, 5 T. R. 40. 

(m) Williamut v. Mogtyn, 4 M. & W. 163. 

(«) Clifton V. Hooper, 6 Q. B. 468. 
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ensued ; but to entitle plaintiff to substantial damage, specific 
evidence of loss must be given (o). For instance, in an action 
against the sheriff under 8 Anno, c. 14, s. 1, for removing goods 
taken in execution without paying the landlord a year’s rent, 
the measure of damages is prima facie the amount of rent due, 
but the sheriff may prove in mitigation of damages that the 
value of the goods removed was less ‘’lan the amount {p). 

Cases of actions for escape after arrest on mesne process^ Arrest on 
or neglect to execute such arrest, became of rare occurrence ^esne process, 
after arrest on mesne process was almost done away with by 
1 & 2 Viet. c. Ill), s. 3. It is now abolished by the Debtors 
Act, 18(19, 32 & 33 Viet. c. 6‘2, s. fi. Hut analogous actions 
may still arise, for it would seem that an action ^\ill li(‘ 
against the sheriff for disobeying an order for arrest made by 
a judge under this last Act {q). Such orders may be made 
under certain circumstances before final judgment where the 
defendant is about to quit England, the arrest being for a period 
not exceeding six months, terminable on the defendant’s giving 
security, in ordinary actions, that he will not go out of England 
without the leave of the Court, in penal actions, that the sum 
recovered in the action shall bo ])aid or the defendant nmdered 
to prison (r). Arrest on final process is also abolished, except Mrest on 
in a few specified cases ; and if those excoj^ted cases still give process, 
rise to actions for not arresting or for escape, the calculation 
of damages will be complicated by the (consideration that the 
imprisonment could in no case be for a longer ])eriod than a 
year (.v). Under « b, in some cases judgment debtors may be 
committed to prison for periods not exceeding six weeks or 
until payment of the sum due. It will be difficult for a jury to 
estimate satisfactorily in such cases the value of the custody of 
the debtor. 

Formerly by statute Westminster 2 T/), and 1 Rich. II. Acti<*ns foT 
c. 12, an action of debt could be maintained against the sherifl’ 
upon an escape, to recover the sum for which the debtor had 

(p) Balrft V. Whtf/prld, 4 Q. R. r>80, ii. • Wyltr v. JHtrP, 4 Q. R. 5(50, 

678 : Sroft v. Jlenlnj, I M. & Rob. 227 
{p) Tliomm V Mu v/owAr, Q. R. I). 503 ; 5(5 L. J. Q. R. Cr^T. 

\q) See Roscoe’s Nisi Priiis, 1240, JOth cd. 

('/•) 32 & 3.1 Viet. 0 . 62, s. 5. The judge's onlera arc carried into effect 
by the sheriff ; 0. 09, R. 1. 
w S. 4. 
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been charged in execution, and upon this action the creditor 
could not recover less than the whole sum due, and the costs of 
the execution (w)* This action, however, has been taken away 
by 5 & 6 Viet. c. 98, s. 31, and the creditor is left to his old 
remedy at common law by action on the case for damages. In 
a modem case the law as to the assessment of damage was laid 
down by the Court of Common Pleas as follows : “ The true 
measure of damage is the value of the custody of the debtor at 
the time of the escape, and no deduction ought to be made on 
account of anything which the plaintiff might have obtained 
by diligence after the escape. If the execution debtor had not 
the means of satisfying the judgment at the moment of the 
escape, the plaintiff will have lost only the security of the 
debtor’s body, and the damages may be small. If the execution 
debtor had the means of satisfying the judgment at the moment 
of the escape, and has wasted those means since the escape, it 
is plain that the ])laintifr has lost the chance of obtaining satis- 
faction of his judgment through the sheriff’s neglect, and the 
jury would be justified in giving the full amount of the exe- 
cution. Where the execution debtor has the means of paying 
the debt at the moment of the escape, and still continues 
notoriously in solvent circumstances, the value of the custody 
would be the amount of the debt, and the })laintift* would be 
entitled to recover substantial damages. I f the laches of the 
plaintiff could be used to mitigate the damages against the 
sheriff, the plaintiff would be compelled, in every case, to issue 
a fresh writ, and incur expense to relieve liimself to some extent 
from the consequence of the sheriff’s negligence ; but if such 
were the plaintiff’s duty, we should find some trace of the 
sheriff’s liability to repay such expenses where the debtor was 
not recaptured upon the second writ, and the plaintiff’s exej> 
tions were unavailing to realise the amount of his judgment. 
There may, however, be circumstances under which the plaintifPs 
^^conduct would materially affect the damages. For instance, if 
he has done anything to aggravate the loss occasioned by the 
sheriff’s neglect, or has prevented the sheriff from retaking the 
debtor” {x). 


(u) Bonafotut v. Walker^ 2 T. 11. 166 : IlawJthis v. Plimei\ 2 Bl. 104^. 
\x) Arden v. Ooodacre^ll C. B. 371 ; 20 L. J. C. p. 184. So Moore V. 
Moore^ 25 Beav. 8 ; 27 L. J. Ch. 385 : Henming v. Uale^ 7 C. B. N. S. 
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Of course an action will lie by the creditor against the sheriff 
to recover the money le\ied by him under an execution, and 
the damages will be the whole amount so levied. But where 
the action has been commenced without a demand of the sum, 
the Court will stay pi oceed mgs upon pajment of the amount 
without f costs {if) ’ * 

II. Vctions against the sherifl by the debtoi or his repre- 
sentatives aie generally tor a seizuie of his goods or perso^ 
under illegal tncunistanccs oi foi an impioper treatment of 
the property so taken. J:5o far as these actions differ from 
similar proceedings against any other wiong-doer, they have 
been ticated of in a pievious chapter (^r) 

Another species of wiong, viz, extoition by exacting too 
large fres, has been piovided for by statute ; 29 Eliz. c. 1, s. 1, 
enacts, that if tlie sheiiff oi Ins officeis extort moie than the 
poundage fees allowed by that Act, they shall lose and foifeit 
to the party giieved his tieble damages. This m^ans thiee 
times the full amount found by the jury (r/). This statute is 
not repealed by I Viet. c. a.*), which peimits tlie shciifF to take 
certain additional fees, if pieviously sanctioned by the judges, 
and makes tlie ofheer exarting moic punisliablc as for a con- 
tempt The effect of the latter Act is to exempt the taking of 
the fees allowed by the judges under it from the opeiation of 
the penal clause in the statute of Khz , leaving that statute m 
othei lespeets in full opeiation. Consequently all that is taken 
by the sheriff or his officer bejond what is warranted by the 
exemption given by the statute of Vict is, if it amounts to 
more than the poundage, an excess undci the statute of Eliz., 
and renders the ofRcci taking ouch excess liable to an action 
for the penalty given by th«it statute {h). 

The declaration should show how much was taken lawfully, 
and how much unlawfully, stating the excess on each fee (r). 

487, 29 L J C P n7 Not only the dcbtoi’s own lesomcesaih to bq 
considered but all leasonable piobabilities, tomidcd on his po^^ition in 
life, that the <lebt would Jiave been dischaigecl Vmtae v Claris L R* 
1 C P 403 , 35 L J 0 ‘P 247 
(y) V Shep^ atd^ 3 R A A 690 

(£) p 434 

(«) JBuckle V 4 B AC 154 

(b) Per Cm , WnqhUip v (hepmi)e^ 10 Q B 1 PdlnigUm v Cooke^ 
16 M, A W. 616 

(c) Uilm V. Waltct8i 4 Q. B 553 Baton v Lawn nee, 5 Ex 816 
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ACTIONS AGAINST ATTOUNIKS. 

But where the illegality consists in /jxacting poundage where 
no levy at all was made, it is not necessary to negative all the 
acts which would have constituted a levy (d). 

Where the misconduct of the sheriff has forced the party 
injured to Jbake legal proceedings, only the taxed costs of such 
proceedings can be recovered back from him, and not the extra 
costs paid to the plaintiff's attorney (e). 

, 5. Damages in actions against attoruies for neglect of their 
duty arc governed by exactly the same principles as those laid 
down in the case of sheriffs. The plaintiff is entitled to be 
placed in the same position as if the attorney had done his 
duty. But he is entitled to no more. Ttiercfore where no 
diligence could have been effectual, as where the client had no. 
ground of action or defence, the attorney cannot be liable for 
negligence, unless it has caused loss independent of the neces- 
sary result of the suit, or other proceeding (/). It lies upon 
the defendant, however, to establish this defence affirmatively, 
and the fact that the plaintiff has suffered no actual injury is 
no bar to the action, if otherwise maintainable. He is still 
entitled to nominal damages (//). The amount of damages is a 
question for the jury (h), and depends upon the amount of loss 
which the plaintiff has suffered (^j or NMt/ to suffer from the 
act, taking all tlic circumstances of the case into consideration. 
The latter part is clear from the case of Hoiuvtl v. Yovmj (/:)» 
which decides that the Statute of Limitations runs from the act 
of negligence, not from the time that an injury accrues ; sucli 
injury is merely consequential •damage, ribt a fresh cause of 
action : the damages then in the original action must cover all 


(d) Ilolmen V. Sparhex, 12 (\ 11. 242 

{f) Jenk'nix v. llMvlph, 4 Ibng. l(»0. ^ 

(/) Jjpp V. At/rton, I Peake, U»l : AUrhoxoti v. Madorh^ 1 
Ilarrhiffton v. Bumg, H K. & F. 1112. , ' 

(^) Godefroij lUiig. 413. So where the attorney compromises 

a suit against the express instructions of his client, though the com- 
« promise be for the client's benefit, at letCst nominal damages may be 
recovered by the client in an action against the attorney : Ffay v. Vmdt% 
1 E. & E. 839 : 28 L. J. Q. B. 232, And see livflrC v. Knight^ L. tt. 2 
Ex. 109 ; 30 L. J. Ex. 00 : Coetthurn v. Edwitrdx, 10 Ph. 1). 393 ; 18 Ch; 1). 
449 : 50 L. J. Ch. 181 ; 51 L. J. Ch. 40. 

(1C) Bvmll V. Palmer, 2 Wills. 32{'> : Pitt v. Yalden, 4 Burr. 2001. 

(?) Stannard v. Utlithorne, 10 Bing. 491 : Godefroy v. Jay, 7 Bipg. 
413 : Purdon v. ^Vehh, 2 Esp. 527 : re I)migar''x fnt^ix, 41 Ch. 1). 178 ; 
58 L. J.Ch. 315 : Ph/tlt v. Fladgate, 1 1801] 1 Ch. 337 ; 00 L. J. Ch. 00. 
(k) 5 B, k C. 259, 206. 
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the loBS that can ever arise, heeausc no such loss can afterwards 
be compensated. Where, the action was for negligence in not 
procuring the release of the plaintiff, an imprisoned debtor, 
under 48 Geo. 11. c. J2;l, by reason of which he was detained 
in prison from the 11th of January till the 19th of March, 
when he was discliarged by consent of the detaining creditor ; 
the jury were told that in estimutimr the damages they might 
take into consideration that, as the f laintitf was finally released 
by consent, he gained the advantage »1‘ having his goods lyj 
longer liable, which they would have been if he had been 
discharged by the Court, as he had himself desired (/). With 
submission, however, it may be doubted whether the latter 
circumstance could l>e fairly taken into consideration. If it had 
been a necessary result of the defendant’s delay that a prolonged 
pei'iod of imprisonment should be followed by an absolubi 
discharge from all liability, then, in estimating the damages du<- 
for such negligence, all its conse(|Ucnces would, of course, be 
properly included. But in this (^ase, the final releatsc by consent 
was in no way a result of the defendant’s act. If some friend, 
compassionating the jilaintiff on account of his continued 
imprisonment, had paid off the debt, surely this could not have 
been considered in assessing the damages. Yet it might havi; 
been equally argued, that if the plaiutifl’ had got out at the 
time and on the terms which he Iiad wished, the sympathies of 
his friend would never have been excited in liis favour. 

Where, in cousequeiicc of the attoi*ney’s negligence in not 
attending himself with the witnesses, the plaintiffs counsel is withdrawn, 
obliged to wilhdra^v the record, the attorney is, of course, liable 
to the expenses so incurred (m). And where a larger sum was 
given as damages, the Court considered them excessive, and 
ordered them to be reduced, or a new trial granted (^0* 

Where, however, the attorney is acting for the defendant in wh u cause is 
a cause, and through his negligence it is taken as undefended, , 

, ’ . , • i. f- r • XI ■ iiTid-ifended. 

and a verdict goes against his client in consequence, the jury 
may of course give as damages the whole value of the subjeqt- 
matter of action (<?). In such a case the Court, in one instanqp, 

(Z) Skileork V. PaxffUfav, 7 C. A 1>. 280—293. 

(yw) See as to these, jfost, p, 186. 

(w) Ifawkftut V. Ilfrnvoad, 4 Ex. ,508. 

(o) lldhij V. 8 B. & Ad. 350. 
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granted a new trial, and ordered the defendant’s attorney to 
pay all costs out of lais own pocket,, as between attorney and 
client (/?). But in similar cases the Court have since refused 
the indulgence (q). Still in cases of very great importance, as 
for instance relating to land, where the interests of others would 
be bound by the verdict, the Court would probably even now 
grant a new trial oh such terms (r). If such aii arrangement 
had been made, it would *«eein that the damages ought 'to be 
ijominal, or at least should only extend to the actual loss 
suffered by delay, if any. 

6. Actions against witnesses. 

Where a witness, who has received a proper Hithponna (s), and 
who has had his expenses tendered, fails to attend at the trial, • 
the party summoning him has his choice of proceeding against 
him by attachment, or by action on the case, or he may sue 
for the penalty given by 5 Eliz. c. i), s. 1 2. With the former 
course we have nothing to do. The two latter require a few 
words. 

The proper course for a party to take when an important 
witness is absent, is to withdraw the record if he be the 
plaintiff (f), or apply for a posti)onement of the trial if he 
be the defendant. This leaves him his remedy against the 
witness, for it is now settled that in order to maintain an action 
against the latter for non-attendance, it is not necessary that 
the cause should have been called on, or the jury sworn (h). It 
also saves him all risk which might result from a trial on imper- 
fect evidence. Consequently, any additional expense or loss 
caused by going to trial will be his own fault, and not the 
necessary result of the witness’s absence. 

The damages in an action by the original plaintiff, who was 
forced to withdraw the record, consist of the expense he was 
put to in so doing, viz., the costs he incurred by going dojirn^ 

Qf) l)e Ilm/JigHy v. Peale, S Taunt. 484. 4 

(/y) ffwilt V. Crawley^ 8 Bing. 144 : Wat mm v. Jteair, o B. N. (J. 112 : 
jVemk V. Sicmhum, 4 Sco. N. R. 826. 

‘’(/•) Swinnertou v. MarqnU of Stafford^ 3 Taunt. 01 : Lowden v. 

2 Moore, 102. 

(#) A subpoena is not necessary if there has Vieen a contiact to give 
evidence : Yeatmav v. PPwpHey, 7 C. B. N. S. 628 : 29 L. J. (J. P. 177 : 
and the ordinary rules as to damages for breach of contract will apply. 
8ee Crewp v. Fhld, 12 Times L. E. 405. 

(0 Leave is required for this now. Ord. 2(>, U. 1. 

(w) Mnllett V. Ilunt, 1 0. & M. 752 : Lamont v. Crjo/f. 6 M. k W. 615. 
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to a fruitless trial, and the costs he became liable to pay the 
opposite party in consequence of the withdrawal of the 
record (v). The damages would be juA the same where the 
witness was the defendant’s, because he may obtain the post- 
ponement of the trial, upon paying the costs which the opposite 
party has been put to in preparing for trial, which are the same 
as the costs of withdrawing the record (w).* 

This action cannot be supported vrithout evidence of some 
damage resulting from the defendajit’s neglect (.r). Such 
damage cannot, however, be negatived merely by showing 
that the plaintiff had no good cause of action. The defen- 
dant’s evidence might have entitled liim to succeed in some 
particular issues, and the loss of costs upon these is a sufficient 
injury, though he could not have succeeded upon the whole 
record (?/). 

Statute 5 Eliz. c. 0, s. 12, enacts that a witness making 
default after due process served, and tender of expenses, shall 
forfeit 10/., and yield such further recompense to the party 
grieved, as by the discretion of the Judge of the Court* out of 
which the said process issues, shall be aw^arded, according 
to the loss and hindrance that the party shall sustain by 
reason of his non-appearance. These damages must be 
assessed by the Court at Westminster, and not by a jury, 
or Judge at Nisi Prius, and an action will lie on the 
assessment (,^). 

An action will not lie against a witness for false and defama- 
tory statements concerning the plaintiff made in the due course 
of a judicial proceeding, thoqgh they be made maliciously and 
without reasonable and probable cause, and have caused damage 
to the plaintiff (a). 


Plaintiff must 
I OYC damage. 


Action for 
penalty. 


No action for 
defamation. 


(v) NeedhaW' v. Fraser, 1 C. B. S15. 

(w) Brown v. Murray, 4 D. & It. 8110 . Attorney- General v. Hull, 2 
Dowl. P. C. Ill • Walker v. Lane, ,‘t Dowl, P. C. .'iOl. 

* (x) Crewe V. Field, 12 Times L. It. 405. 

('//) Couliny V. Coxe, 0 C. B. 708, 710. To justify substantial damages 
it is not necessary to show that the witnesh’s testimony would to a 
certainty have ensured a successful result ; a probability of sucefess is 
sufficient • Yeatman v« Dempsey, 7 0. B. N. B. 628 ; 29 L. J. C. P*. 177 ; 
affirmed, 9 C. B. N. S H81. , • 

( 2 -) Pearson v. lies, 2 Dougl. TiOl. * 

{a) Bern v. i^mifh, 25 L. J. C. P. 195; 18 C. B. 126: Seamans, 
Netherclift, 2 C. W D. 58 ; 46 T.. J. 0. P. 128 ; and sec per Eric, C.J., 
Barker v. Lesiter, 29 L. J. P. 165 ; 7 C. B. N. S. at p. 188. 
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7. Defamation. 

Damages in this action are so entirely at the discretion of 
the jury that no rule as to their amount can be laid down. 
Some principles, however, may be stated as to the nature of 
the evidence which may be used, and the object to which it 
may be applied. 

One of tlie prindipal elements in estimating the damages is 
the malice of the defendant, and much difficulty often arises 
with regard to evidence of subsequent words or writings adduced 
in proof of this. 

It has been long established that other words or writings, 
not the subject of the present action, might be given in evi- 
dence to explain either the meaning or motive of the defama- 
tory matter on which the action was founded (b). And that 
whether the publications, &c., offered in evidence were before 
those complained of (r), or after issue joined in the action (d ) ; 
and even though the writing or publication is itself the subject 
<*f a distinct.eoimt in the same action (p). But it has been held 
that such evidence must be in some way connected with the 
libel in question (/). It may be doubted, however, whether 
this distinction is a very reasonable one. If the object of the 
evidence is to prove malice by showing the feelings with which 
the defendant was actuated towards the plaintiff, this would be 
proved much more strongly by showing that he had seized a 
dozen opportunities of maligning him on different subjects, 
than that he had a dozen times repeated the original libel. 
Formerly it was thought that no such evidence could be received 
when the words, &c., so offered w,ere themseives actionable (g). 
But this distinction was early denied by Lords Kenyon and 
Ellenborough (h), and has been finally overthrown (i). So too 
it was once laid down that such evidence was only admissible 

(ft) JSimjfnon V. Hohinmn, 12 (i. B, Oil : Plunluit v. Colfhett, 5 Efp* ' 
13() : Camjield v. ISird, 3 C. & K. 5(;. 

0‘) Barrett v. 3 11. L. Ca, ’MKy. 

(jl^ Macleod v. IVa^lei/^ 3 0. A 1*. 311. If there has beeu a considerable 
interval, the ]ury should be directed to consider whether tlie subsequent 
expressions might not have referred to something which had happened 
after the libel : Jlemmitujif v. Gamm^ E. B. A E. 346 ; 27 L. J. Q. B. 2.02. 

BeUgall v. IJighley, 8 C. & P. 444. * 

If) Finmrty v. tipster ^ 2 Camp. 72. 

(g) Mead v. Davl'igjiy, Peake, 12.0 : CaoU v. Fields 3 Esp. 133 : Defrlci 
V. Bavin, 7 C. & P. 113. 

(4) Lee v. ITmoa, Peake, 166 : ILmfell v. MacqtMer, 1 Camp. 49, n. 

(j) Pearson v. Lemaitre, 5 M. & Gr. 700, 
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'where the language complained of was ambiguous; but where 
it was clear and undisputed, it was not so (/). But this dis- 
tinction, though quite just, if the only object of the evidence 
were to explain ilie meaning of the libel, obviously fails when 
the evidence is adduced to show the motives with which it was 
published. These may be quite independent of the meaning of 
the libel, of which there may be nO doubt.* Accordingly, this 
distinction too has been overruled by Pearmi v. Lenmilre, 
where Tindal, C.J., lays down the correct rule to be, “thjt 
either party may, with a view to the damages, give evidence to 
prove or disprove the existence of a malicious motive in the 
mind of the publisher of defamatory matter, but if the evi- 
dence given for that purpose establishes another cause of 
action, the jury shall be cautioned against giving any damages 
in respect of it ; and if such evidence is ottered merely for the 
plirpose of obtaining damages for such subse(iuent injury, it 
will be ]>roperly rejected (/^).” 

On tlie same principle the fact that the defendant has 
persisted in the accusation and refused to apologise, and that 
he has put a plea of justification on the record, may be taken 
into consideration as evidence of malice to heighten the 
damage (Z). But the latter circumstance cannot be used as 
evidence of express malice, in answer to another plea raising 
the defence of a privileged communication ; thougli if that 
pica were found for the plaintiff, it would be* an aggravation of 
the damages (y/O* Even where the publication is admitted on 
the pleadings, the plaintiff is entitled to show^ the manner of it 
with a view' to dmnages (?/)« Lord Esher, M.R., has laid it 
down as a general rule that in actions of libel the jury in 
assessing damages are entitled to look at the whole conduct of 
the defendant from the time the libel was published down to 
the time they give their verdict. They may consider what his 

(J') Stuart V. Loudly 2 fStaik. IKl : Pearce v. Ornshtj^ 1 M. Hob. 455 ; 
Sf/uimofis V. Jilake^ ibid. 177. 

' (Ji) 5 M. & G. at !>. 7ia. Omitting^ to give this caution is not mis- 
direction : Darby v. Oiiueley^ 1 H. A- N. I ; 25 L. J. Ex. 227. ' 

(/) SimpMtu V. JtobuiSLtn, 12 Q. 15. 511. Even the language of counsel 
in Court, if instruct jcl to persist m the charge, may aggravate the 
damages ; tb., and see Darby v. Ouneley, per Hollock, C.B., 25* L. Ex. 
at pp. 230, 233 ; Mask Allah Bey v. W1utehiirnt^ 18 L. T. N. f5. 615, per 
Cockburn, C. J., at nulprhi^. 

(ni) Wdsoti V. Jhbitmu^ 7 Q. B. 68. 

Qi) Vowit V. Serell^ 7 0. & V, 163. 
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oondact has been before action, after action, and in Court during ' 
the trial (o). 

General evidence of good character cannot be given in aggra-r 
vation of damage, except to rebut evidence offered by the other 
side ; for till then the presumption of law is in the plaintiff’s 
favour, and, the evidence would (in theory at all events) be 
without an object (/>). 

When the libel consists of an accusation imputing incom- 
potency in a particular ^transaction, evidence cannot be offered 
of general competency on other occasions. This could only 
be admissible to show malice, by disputing the charge. But 
a person may have shown himself quite incompetent on one 
<K5casion, and quite the reverse on others (q). The contrary 
rule prevails where the accusation is as general as the evidence 
(offered to rebut it. Accordingly where the defendant had 
written of the plaintiff, who had acted as governess in the 
defendant’s family, ‘‘I parted with her on account of her incom- 
jietency, and" not being ladylike and good-tempered;” general 
evidence in contradiction of the statement was received. I.<ord 
Denman said, Malice may be established by various proofs : 
one may be that the statement is false to the knowledge of the 
party making it ” (r). 

Where it apjxiars that many copies of a newspaper containing 
a libel has been put into circulation, this will be admissible to 
aggravate the damages on the ground of malice, if the defen- 
dant can be expressly connected with the circulation : if he 
cannot, no presumption of malice can be drawn, but the fact 
will still be evidence to show the extent of ihjury done. This 
was so ruled in a case where the defendant was the publisher 
of a newspaper, which was industriously circulated in a 
particular neighbourhood, and sent gratuitously to several 
non-subscribers, but not by the defendant («). The same 
would clearly apply to a person not the publisher, if he puts 
his libel into a shape which would ensure its circulation, 


(o) Praed v. Graham., 24 Q. B. D. 53 ; 59 L, J. Q. B. 230. 

(i^) V. Itichardnon, Ky. Ac M. 805 : Gvy v. Oirgorij, 9 C5. & ?, 

587. See jwitt, p. 500. 

(^) JJrhie V. Baxalgette, 3 Ex. 092. 

(/•) Fountain v. Hoodie, 3 Q. B. 5 ; bo Harnnon v. Itunh. 5 E. & B. at 
p. 363, et seq, ; 25 L. J, Q, B. 99. 

(j?) Gatheroole v. M. & W. 319. 
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as into a newspaper. Of course he would not be responsible 
for its republication by a^third person, in a way which he could 
not have anticipated; as, for instance, if a private letter 
containing a libel was printed by the receiver without his 
knowledge (/). 

There may, however, be cases in which, from ^the form of When evi- 
action, evidence of malice would be inadmissible. Accordingly 
in an action against the publisher cl a magazine, no evidence inadmissible, 
can be given of the malice of the writer, who is a differejib 
person, and for whose motives the editor cannot be liable, 
though he is responsible by law for his acts (u). And so the 
position of the plaintiffs may exclude eviden(‘e which would 
otherwise be allowable. In a joint action by partners for a 
libel, no damages could till lately be given for the injury to 
their feelings, as the only basis of tlie joint action was the Joint actions, 
injury to their joint trade (.«). ^ow there seems no reason 
why partners should not recover separate damages in addition 
to their joint damage (y). And in a joint action by husband 
and wife for a libel on the wife, no special damages could be 
recovered on the joint comity because any sucli damage was solely 
accruing to the husband (s). But in an action brought by a 
man and his wife for an injury done to the wife, in respect of 
which slie was necessarily joined as co-plaintiff, the husband 
might add claims in his own right {a). Now claims by hus- 
, band and wife may be joined with claims by tfiem separately (Z>). 

Therefore damages, ^^'hethe^ joint or se\'eral, can be recovered 
if proi)erly claimed. Such joinder of claims in different rights 
is only permissive; not impeuative. If they are not joined, the 
recovery of damages by husband and wife, in right of the wife, 
is no bar to a fresh action by the husband in his own right (r). 

Where the cause of action is proved or admitted, the jury are Sul>8tantial 
not limited to nominal damages, though no evidence is given 

proof oI 

{f) See Wavd v. Weehs, 7 Biiig. 211, rt po^tf, p. 4%. actual injuiy. 

(?() itohertmn v. Wylde^ 2 M. & Rob. 101. 

(a?) Haytlwni v. Lawmn^ 8 C, & 11)0 : Lvfunv. v. Malcolmorh^ 8 

Ir. L. R. 418. 

(y) Orel. 16, Rule 1. Booth v. BrUcoe, 2 Q. lb D. 496. See ante, p. 473. 

(;:) Benqate v. Gat'dlnee, 4 M. ic W. Ti. 

(<f) 15 k 16 Viet. J76, h. 40. 
iP) Old. 18, R. 4. 

(/•) BrocUhink v. Wlutehami Jnnctnm Mtf. Co,,! H. & N. 834 ; 31 
L. J. Kx. 349. 
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on the part of the plaintiff {d). In a recent case the action 
was for a newspaper libel published more than seventeen years 
ago. In bar of the statute it w^as proved that a single copy had 
been sold by the defendant to plaintiff’s agent. It was held 
that the judge was not bound to tell the jury, that they 
ought to limit the damages to the injury which they might 
believe the single publication liad occasioned (e). In the 
particular case there were other counts for other libels more or 
Iqgs connected with it, *which would have made the separate 
assessment of damages very difficult; but on principle the 
decision is obviously correct. 

Future^ Where the words are actionable without special damage, tlie 

jury may take into consideration not only the injury that has 
arisen, but that which may arise from the slander ; because 
Nuch fresh injury would constitute no fresh ground of action (/). 
liut it is said by North, C.J., in the same case (//), that if the 
words are not in themselves actionable, the jury in computing 
damages ought only to consider the damage which is specially 
alleged and proved ; because if any damage be at a future time 
sustained, a subse(|uent action will lie for it. And so where 
evidence of special damage, subsequent to the commencement 
of the suit, was admitted by consent, Tindal, C.J., said, “ By 
permitting this evidence to be given, the defendant may 
jmssibly have escaped liaving a second action brought against 
liim ” (h). But this is opposed to the authority of a dis- 
tinguished judge, who lays it down, that where a plaintiff* has 
once recovered damages, he cannot afterwards bring an action 
for any other special damage, whether the N^^ords be in them- 
selves actionable or not (i). 

Evidence of Of course special damage, laid as such, must have accrued 
after^ction^^ before action ; but a different question arises, whether a specific 
broiigiit. injury after action may be given in evidence to enable the jury-i* 

(jt) Tnpp V. 3 B. & (J. 427 : J/at/wai'd v. Ifaffward^ 34 Gh. D. 

198; 56 L. J. Gh. 287. So in an action foi maliciously defacing a 
written character by defamatory words : Wtnuihah v. Monfan, 20 Q. B, D. 
635; 57L. J, Q. B. 241. 

(<#) Dnhe of MrnnJtwicJt v. Hanner, 14 Q. B. 18.1. 

(/) Lord Towmhend v. JntgUnt, 2 Mod. 150 : Ingram v. Lawson, Q 
Bmg. N. C. 213 : Oregorg v. WtUiamH, 1 0. & K, 568. 

{ff) Lord Towmlieud v. Hughes, supra, 

(h) Goslln V. Corry, 7 M. i G. 342, 345. 

(i) Bull, N. P. 7 ; citing Fitter v. Veal, Ga. K. B, 542. 
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to estimate the amount of general damage ? An action was 
brought by a shipowner for a libel, whicli stated that his ship, 
then advertised to sail to the East Indies, was not seaworthy, 
and was purchased by Jews to take out convicts. No special 
damage was laid. The action was commenced three days after 
the libel was published. Evidence was adiftitted ot the average 
profits of a voyage to the East lndio% and that the first voyage 
after the libel, the plaintiff’s profits were nearly 1,500/. belovv^ 
the average. It was held that the evidence was rightly 
received. Tlie jury must have some mode of estimating the 
damages, and they could not be in a condition to do so, unless 
they knew something of the iJaintiff’s business, and of the 
general return of his voyages (7i.). The same jirinciple was 
applied where the action was for a description of the plaintilf 
in the Hue and Cry, in coiiseijuence of which he was arrested. 
The arrest, which was laid specially, took place after action 
brought. Evidence of it was allowed by consent defendant’s 
counsel, who then objecjted that the judge ought to have ex- 
cluded it from the minds of the jury in assessing the damages. 
It was held that the judge’s charge was right, as he did not tell 
tlie jury that they were at liberty to give damages for the arrest 
which took place after action brought, but that they might view 
it as a confirmation of the plaintiff’s apprehension that an 
arrest would be the probable consequence of the libel (/). This 
was obviously the only way in which the evidence could be 
used, but it seems io have been assumed throughout that it 
was not strictly •admissible, at all. Now it is plain, that in 
estimating damages the juyy must be greatly influenced by the 
probability tliat an arrest would take place, and on the principle 
of higram v. Lawson, evidence that it had taken place, even 
after ixetion, was surely admissible. Possibly the difficulty in 
this case arose from the fact, that that very arrest was laid as 
special damage, and to prove that allegation it plainly was 
inadmissible. 

Where words are in themselves actionable, no special damage 
need be laid or proved ; the law presuming that the uttering 
of the words, or the publishing of the libel, have in tfiemselves 


Pi oof of 
gcfieral 
injury. 


(/^) Inqtunn v. Luwnoit, 0 Bing. N. (\ 212, 
(0 Gikhi V. OnTi/, 7*M.& Gr. :U2. 



4944 


DEFAMATION. 


a natural and necessary tendency to injure the plaintiff (w). 
From this the curious inference was once drawn, that because 
the law assumes that a general injury will follow, you cannot 
prove that a general injury has followed. In an action for a 
libel against a trader, special damage was laid. Plaintiff’s 
counsel proposed to rely only on general injury, and to ask 
whether there had not been a general loss of business since the 
libel. Tindal, G. J., said, “ No, that would be so very hard 
against the party. You set out with that, you see. The 
law gives it to you as a bonus. If you w^ant specific damages 
you must give specific evidence ” (»). Where, however, the 
action was for libel on an actress, in consequence of which she 
would not sing, and the declaration alleged as damages the loss 
of several performances. Lord Kenyon ruled that the box- 
keeper might be asked generally, whether the receipts of the 
house had not diminished from the time Madame Mara had 
declined to sing ? but that to ask if particular persons had not 
in consequence given up their boxes, was specific damage and 
inadmissible (o). Similar evidence was received in the case t)f 
Ingram v. Lawson (p). There, however, it seems to have been 
admitted, not with a view to show what the plaintiff’s loss had 
been, but what the general nature of his business and profits 
was. For it will be remarked that though the evidence showed 
a falling off of 1,5*00?., the jury only found a verdict for 900?. 
In Rose v. GroveSy Cresswell, J., took a distinction between 
particular and special damage, saying, ‘‘In an action for 
slandering a man in his trade, when the declaration alleges 
that he thereby lost liis trade, he ipay show a general damage 
to his trade, though he cannot give evidence of particular 
instances ” (</). There seems a difficulty with regard to the 
admission of the evidence, as to the mode of connecting .th6 
slander with the falling off. On the other hand, there is an 
obvious injustice in excluding what, in the mass of cases, must 
be the only evidence of damage really procurable. It must, 

(nt) Malarhy v. Soper, 3 B. N. C. 382. 

(n) Dele ff all v. Hiyhley, 8 C. & P. 448. 

(o) AMey v. Harrison, 1 Esp. 48. 

Ante, p. 493. 

(a) 5 M. & Gr. at p. 618. So Beans v. Harries, 1 H. & N. 251 ; infra i 
Riding v. Smith, 1 Ex. D. 91, 46 L. J. Ex. 281 ; atvte, p. 81 ; RatcUffe v. 
BmuM, [1892] 2 Q. B. 524. 
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however, be shown that the words complained of were uttered 
under circumstances which might, in the ordinary course of 
things, have directly produced the general damage that has in 
fact occurred (r). 

Special damage must be laid^and^rotre^Z, where the words are 
not at‘tionable without it. In this case the special damage is 
the gist of the action {s). G encral loss .of business, if sufficiently 
laid and proved, will be sufficient. special damage (0- 

Even though the words are in themselves actionable, do 
evidence of any specific loss sustained in consequence of them 
can be adduced, unless laid in the declaration (w). It is 
sufficient, however, to state the special damage with as much 
certainty as the case will admit of. It has been said that if a 
trader brings an action for slander, by wdiich he lost his 
customers, their names must be set out specially, that the 
defendant may meet the charge if it is false ; and that where 
this is not done, general evidence of loss of custre^iers cannot 
be received (i:). But a clergyman laying as special damage the 
loss of his congregation, is not required to state their names, on 
account of the supposed impossibility of so doing (y). The 
principle is clear enough, but the distinction between tlie two 
cases seems rather fine. More recently, in an action for slander 
of the plaintiff in his business of an innkeeper, it was held 
sufficient to allege and prove as special damage a general loss 
of custom, without staling the names of customers ( 2 ), 

As to special damage, which must be the loss of some 


(/•) JtatcUff'e V. [1802] 2 Q B. at p 530, per Bowen, L.J. ; 

61 L. J. Q. B. 535. 

(s) See the Text Bka., Sclw. N. P. : 12th ed. 1269 ; Com. Dig. Action 
upon the case for Defamation, D 30. Sec also Malaoluj v. 3 

B. N. C. 371 ; Ayre. v. Crami^ 2 A. A E. 2 : Eram v. Jladow, 5 Q. B. 624 : 
Wilby V. Elston^ 8 C. B. 142 : Jlopumd v. Thorti^ ibtd., 293 : Bumi v. 
Smithy 5 H. & N. 450 ; 29 L. J. Ex. 125 ; where it was held that general 
damages for loss of business, which might have resulted from a repetition 
of the slander, could not be recovered. 

(Q BatcUjf'e v, [1892] 2 Q. B. 524. See as to the degree of 

certainty and particularity with which the damage ought to be stated 
and proved : pm* Bowen, L.J. ib. at p. 532, and^rw^, p. 578. 

(w) Geare v. Brvttoti^ B. N. P. 7 : Ilathenmj v. Newman^ Selw. N. P. 
1248. 

(a?) HaHley v. Ht ring^ 8 T. R. 133 : Waterliouse v. GiU^ S^w. N. P. 
1248, 10th ed. See, however, per Cresswell, J., p. 494. 

(y) Jlarticy v, Ilerritig, 8 T. R. 130. 

(«) Era?ut V. Harries^ 1 H. & N. 251 ; and see McLaughlin v. WeUh^ 10 
Ir. L. R. 19 ; and Batcliffe v. Ecans^ [1892] 2 Q. B. p. 524 (C. A.) ; 61 
L. J. Q. B. 536. 
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material temporal advantage (a), that only which is the natural 
and fair result of the words spoken can be laid, or proved. 
Damage which only arises from the peculiar temperament 
of the person slandered cannot support an action (2>). The 
application of this nile is not* so very easy. One point has 
been frequently luid down, viz., that no damage can be 
recovered for, which is i\xQ result, not of the original slander 
by the defendant, but of the repetition of that slander by some 
tliird person. In such a case, the immediate cause of the 
plaintiff’s damage arises from the voluntary act of a free agent 
over whom the defendant lias no control, and for whose acts he 
is not answerable (r). But where the words are used under 
circumstances which render it certain that they will be repeated, 
and they are repeated by persons whose duty it is to report 
them, injury accruing from such report is, it seems, admissible; 
as where a police constable was dismissed in consequence of 
language addressed to him by a police magistrate in trying a 
cause, which was reported in due course to the commissioners (d). 
And so it has been held to be a material allegation in a stalte* 
ment of claim in an action for libel, that the defendant knew 
that the words published by him would be, and in facjt were, 
repeated and published in editions of the same paper published 
abroad (p). 

It was once thought that damage resulting from the act of 
a third party, though caused by the language of the defendant, 
would not be actionable if it was in itself a ground of action by 
the plaintiff against such third party (/). iThis doctrine, how- 
ever, was long doubted (^), and is now finally overruled (h). 


(rt) Jlohnijt and Wife v. Koheiin] •> B. k S. HSl ; 315 li. J. Q. l>. 240. 

(?>) AUxoj) V. Alhojf, o H. k N. 534 ; 20 L. J. Ex. 315 : approved by 
House of Lords in Lunch v. Knight, 9 H. L. (’. i»77. V 

(r) Ward v. Weehh, 7 Bing. 211 . Vivarn v. 8 East, 1 f'2 

Smith’s L. C. 448, lOtb cd. * Tvmfcltffe v. Mim, 8 C. k K. 83 : JH,ron v. 
Smith, 5 H. k N. 450 ; 29 L. J. Ex. 125 : Bateman v. Lgall, 7 V. B. N. S. 
638. See the subject discussed, ante, p. 79, et »eq, 

' (^7) Kendillon v. Malthy, Car. k M. 402 : Det'nj v. Handley, 16 L. T. 
N. S. 263, Q. B. It is not the duty of a wife to report to her husbaini 
slanderous abuse of herself : J*arhinif v. Se(ftt, !• H. k C. 153 ; 31 L. J. 
Ex. 331. 

(e) IVh'itney v. Moiff/tard, 24 Q. B. D. 630 ; 59 L. J. Q. B. 324. 

C/) Vicarn v. Wllcoehn, 8 East, 1 ; 2 Hmith’s L. C. 448, 10th cd. : 
Morris v. Lanqdrale, 2 B. & P. 284, 289. 

(7) Green v. Buttmi, 2 C. M. & R. 707 ; 2 Bm. L. p. 448, 10th cd. 

(/<) Zumley v. Gye, 2 E. & B. 216, ante^ p. 78. 
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In practice, the same result will probably be reached iu many 
cases, by aid of tlie doctrine that damages must not be too 
remte. Where the a(;t of the third party is plainly rash and 
illegal, it will perhaps be held not to be the natural result of the 
defendant's words. 

If, however, the obvious intention, or* the natural result where 
of th<‘ deiendaut's words was to induce another to commit an 
illegal act, there seems no reason why^e should not be made result of the 
answerable for the consequences. In Lijmh v. slander. 

Lord Wensleydale said, “ I strongly incline to agree with Mr. 

Justice Christian, that to make the words actionable, by reason 
of sp<icial damage, the consequence must be such as, taking 
human nature as it is, mih its infirmities, and having regard 
to the* relationship of the parties concerned, might fairly and 
reasonably liave been anticipated and feared would follow fron> 
the speaking of the words, not what would reasonably follow, 
or we might think ought to follow.” “f cannot a^ree thattln^ 
special damage must be the natural and legal consequence of 
the words, if true. Lord Elleuborough puts as an absurd case, 
that a plaintiff could recover damages for being thrown into a 
hor8C-])ond, as a consequence of words s^iokeu ; but I own T 
can conceive that when the public mind was greatly excited oir 
the subject of some base and di8gra(*,eful crime, an accusation 
of it to ail assembled mob might, under ])ecufiar circumstances, 
very naturally produce that result, and a compensation might 
be given for an act occurring as a consequence of an accusation 
of that crime.” Sup]>ose, for jnstanci^, that during the war of 
1870, an Englishman had been pointed out to a Parisian mob 
as a German spy, and thrown by tliem into the Seine, it could 
not be contended that one act was not the natural and neces- 
sary consequence of the other. In Lynch v. Knight, the' special 
damage, which was alleged as making the words actionable, 
was that they imputed to the wife unchastity, in consequence 
of which the liusband refused to live with her. There the 
judges doubted whether the words really did contaief any 
imputation upon the wife, which would naturally have led tjie 
husband to act as he did. The case was further complicated by 
the circumstance that the wife was plaintiff, and had to join 

(0 9 H. L. Ca. 577 ; 2 Sra. L. C. 513, 10th cd. 

K 


M.D. 
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her husband for conformity. Consequently he was, in fact, 
complaining of his own act. But the majority of the Loi:ds 
seemed to have no doubt upon the general principle, that a man 
would be responsible for an injury which was the natural result 
of his own words, though the injury was in itself an illegal act. 
For instance, suppose a person informed a husband that he had 
just seen a man committing adultery with his wife, and the 
husband immediately followed the alleged paramour, and horse- 
whipped him ; could it be contended that the slanderer would 
not be liable to an action, in which damages for the assault 
would be recoverable ? 

Where an actual injury has followed the slander, it is no 
answer to show that the third person would have probably acted 
in the same way, had the slander not been used ( /), if the act 
did in fact follow from the words. But an injury which did 
not naturally ensue from the libel, and might have arisen from 
other causes^ cannot be ground of action. Defendant published 
a libel on an actress whom ])laintiff‘ had engaged to sing for 
him ; she refused to sing from fear of being hissed, and he 
claimed for loss of profits. Lord Kenyon said, tlic injury was 
too remote and impossible to be connected with the cause 
assigned for it. Her refusal to perform might have ])roceeded 
from groundless apprehension of what might never have 
happened, or from caprice or insolence (Ji). Of course, where 
words do not in themselves, or by the interpretation put upon 
them by the plaintiff in his declaration, bear a defamatory 
meaning, no amount of special damage will form a ground of 
action, or be admissible in evidence. Such special damage is 
not the natural or necessary consequence of the words (/). Nor 
can evidence be received of injury to other persons than the 
plaintiff, as, for instance, to his wife, though she was one of ti^e 
persons assailed in the libel (m), 

(,;) Knight v. Glhhs^ 1 Ad. &. Ell. 43 ; cited, antt\ p. 64. 

(A) Aithley v. Harrmn^ 1 Esp. 49. See Iladdan v. LoU^ 15 C. B. 
411; 22 L. J. C. P. 49: Chamberlain v. Boyd, 11 Q. B. D. 407; 52 
L. J. Q. B. 277. 

(J) Morris v. Langdale, 2 C. At P. 284 : Kelly vp Partington, 4 B. At Ad. 
646. But the Court of Common Pleas consideiHid it still undecided 
whether words not in themselves actionable or defamatory, spoken under 
circumstances and to persons likely to create damage to the subject of 
the words, might not, when the damage followed, be ground of action : 
mier V. Bmid, L. E. 9 C. P. at p. 126 ; 43 L. J. 0. P, at p. 87. 

(w) Guy V. Gregory, 9 C. & P. 684. 
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The loss of substantial hos])itality, which had been a per- 
manent addition to tlic plaintiff’s incomd, is good ground of 
special damage (/?). Loss of the society of acquaintances is 
not, nor illness resulting from the slander (o). 

As a general rule any evidence may be given in behalf of the 
defendant to prove the absence of malice, with a view to miti- 
gate the damages (/>). Accordingly In may show that he said, 
at the time he sf)oke the words, that he. heard the slanderous 
matter from another jierson whom he named, and may prove 
the truth of this (q) ; or that he had copied the statements 
from another newspaper (r). But he cannot show that the 
defamatory matter appeared simultaneously in other papers (.<?). 
And where the words })rofess to be an account of what took 
place in a court of justice, although this would be no defence 
unless the a(‘<*onnt is j>erfecfly fair and accurate, still, even 
though the report is not correct, if it is an honest one, and 
intended to be a fair a(;count of what reallv occurre 1, this will 
be ground for reducing the damages (/). We liave seen before, 
that persisting in a jilea of justification which is abandoned, or 
not proved, may be ground for increasing the damages. On 
the other hand, facts which go to support such a plea may be 
given in evidence in mitigation of damages, though they fail to 
prove tlie plea ; and that whether there is a })lea of justification 
on the record or not ; and even where there lias been such a 
plea, which has been withdrawn (if). Where, however, such 
facts would, if pleaded, be a complete bar to the action, they 
cannot be adduced ^ven in mitigation of damages (.r). TJiis 
was probably the ground of the decision in Frsset/ v. Pike (//), 
of which we have only a very meagre report, where evidence 

(//) Mnnrr v. Mcnf/hrr, 1 'I'junit. . Dunex and Wtfe v. Salomon^ 
L. R. 7 Q. B. 112 ; 41 L. J. Q. B. 10. ’ . 

(o') AlUop V. AUmp^ 5 H. vV: N. r»:i4 ; 21) L. J. Ex. 315 ; and see 
V. Mohrrffi, cited //w/c, p. 41)3. Whether a wife can sue for words 
occasioning the loss of the consortium of her husband, was discussed but 
not decided, in LynrJt v. Kniqht^ 1) H. of L. (Vises, 577 ; 2 Smith’s 
L. C. 513, 10th ed. 

(;i) Pea min v. Lemaitre, 5 M. & Or. 700 : 6 Sco. N. II. 307. 

(</) Benwtt V. lionnetf^ 6 (1. ^ P. 588. 

(?•) Mullett V. Jlulton^ 4 Esp. 248 : Sanndem v. 6 Bing. 213 

Parh V. (Uithuiih, 1 F. F. 487. 

(s) 6 Bing. 213. 

(t) Smith V. Scott,, 2 C. & K. 580. 

(m) ClMlmernv. Sluickell,, (> C. Ac P. 475 : East v. (linjman, 2 C. Ac P. 570. 

{J) Speck V. Phillips^ 5 M. Ac W. 279. ^ 

(y) 3 0, Ac P. 512. 
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of this nature was rejected. In no case can facts so proved 
go in bar of the 'action, unless there is a plea to support 
them (5). 

So evidence that the plaintiff had libelled the defendant, 
though no defence to the action, will go in reduction of 
damages (??). But such libels must he shown to relate to the 
subject-matter of those published by the defendant (h). And 
he must prove that the libel which he complains of came to his 
'’knowledge before he libelled the plaintiff (r). 

A very important question which has been constantly raised, 
is as to the admissibility, in mitigation of damages, of evidence 
showing that the plaintiff laboured under a general suspicion of 
being guilty of the offence charged in the libel. The question 
was ably discussed in a recent work on evidence, where all the 
authorities were collected. The conclusion arrived at by the 
learned author was that the weight of evidence inclined slightly 
in favour of the affirmative, even though the defendant had 
pleaded truth as a justification, and had failed in establishing 
his plea (d). In a later case, however, the opinion of the Court 
of Queen’s Bench seemed on tlie whole against the evidence, 
and they decided that it could only be received as to reports 
existing at the time of the publication, otherwise the reports 
adduced to diminisli the damages might have l)een caused 
by the very slander for which the action was brought (e), 
Such evidence must, in any (;ase, be confined to the particular 
trait which is attacked by the libel, and cannot refer to 
particular acts (/). * 

The whole of the cases were reviewed by Mr. Justice (’avc in 
the case of iScoit v. Sampson {g), when he pointed out that the 


(c) C^iarltofiv. Watfon, G A 1’. 3Sr», 

(a) Finnerty v. Tipper^ 2 (.Jaiup. 70 : AW/y v. Shedook, L. it, 1 Q. B. 
OSO ; 8') L. J. Q. B. 20a ; 7 B. A S. 480. ’ , 

Qi) May v. linmn^ 3 l>. A U8 : Tatplnj v. Itlahey, 2 Bing. N,*<1 487.. 
(<?) Watfff V. Frojfrr, 7 Ad. A VAh 228. 

(d) Tayl. Evidence, 827, 7tii ed. This concluKion is ornittcnl from the 
« Sth ed., p. 388. 

(e) Tlitmumi v. Nye, 16 Q. B. 175. 

Q/) Tayl. Evidence, 820, 7tli ed. In Ireland where the slander 
imputed to an officer that he liad stolon a goUl chain, evidence of the 
plaintiff’s being generally reputed tf» have committed the act w’as i-ejected ; 
but evitlence of general bad character, or of his having some vicious habit 
leading to the particular act, wiw considered admissible : Jivll v. FarkCi. 
11 Ir. C. Ij. R. 418. Sec furtlier, Jiravtymllv v. HaWtnf^ I F. A F. 536. 
{ 3 ) 8 Q. B. D. 4»1 ; 51 L. J. Q. B. 880. 
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decisions related to the admissibility — 1, of evidence of reputa- 
tion ; 'J, evidence of rumours of, and suspicions to the same 
effect as, the defamatory matter complained of ; and evidence 
of particular facts tending to show the character and disposition 
of the plaintiff. He arrived at the conclusion that general 
evidence was admissible under the first headjJbut that evidence 
tendered under the two others was inadmissible. It was said in 
that case that the particular facts or circumstances intended to 
be relied on, ought to be stated or referred to in the pleading^ 
under < >rdev XIX. r. 4. But in a later case which threw some 
doubt on the admissibility of general evidence of reputation, it 
was held that matter which was only material in mitigation of 
damages should not be jileaded (A). 

In consequence of these cases the question of pleading has 
been settled by a special rule of Court now in force with regard 
to actions for libel or slander. Where the defendant does not 
allege the truth oi’ tlie statement complained of, he cannot give 
evidence in chief with a view to mitigation of damrges as to 
the circumstances of jaiblication or character of the plaintifi* 
without leave of the Court, unless seven days before trial he 
furnishes particulars to the plaintiff of the matters as to which 
he intends to give evidence (/). 

Where there is a plea justifying a libel it is no evidence in 
])roof of its truth, that the same inputations had been published 
before, and that the ])laintiff had submitted to them. The 
fallacy lies in the word submission.” It comes to this only, 
that he did not prosecute ; and there might be a great many 
reasons for his not proceeding to prosecute, — the anonymous 
nature of the article, not knowing w^hether it came from a man 
of character, or the poverty of the party himself (/c). 

Evidence of a mere collateral fiict, as that the plaintiff 1ms 
already recovered against another person for the same -libel, 
cannot in general be given in mitigation of damages (Z). But 
by the Libel Act of ] 888, in actions for newspaper libels the 
defendant may prove in mitigation of damages that the plain- 
tiff has already recovered or sued for damages, or received or 

(/O Wood V. M/d of Vnrha///, 21 Q. U. D. 501 ; 57 L. J. Q. B.^547. . 

(0 0. 36, 11. 37. as to iaterrogatories in support of such a notice, 
msty p. 580. 

(&) Reg. V. Senwta/i^ 1 E. & B. 208. 

(Z) Creerj v. Ca-r/', 7 C. & i*. 64. 
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BREACH OP PROMISE OF MARRIAGE. 

agreed to receive compensations in respect of libels to the same 
purport or effect 

Where in an action for a libel contained in a newspaper the 
defendant pleads under 6 & 7 Viet. c. s. 2, that the libel 
inserted was without malice or gross negligence, and that a full 
apology was insei;ted, and pays money into Court by way of 
amends, if the jury find the apology not sufficient, the damages 
should be assessed irrespectively of the sum paid into Court, 
r.nd without considei'ing that i)ayinent in any way as an 
admission of liability (>?). 

8. Actions for breach of promise of marriage ought strictly 
to liave been considered under the head of Contracts, in an 
earlier part of this work. They arc, however, of so e.xceptional 
a nature, and so closely connected with actions for seduction, as 
to the evidence which may be adduced, that I have thought it 
more convenient to defer the examination till now. 

It is quite needless to say that no attempt at fixing any 
measure of damage can be made in regard to this species of 
suit, or the other, just alluded to, wliich follows it. They stand 
on a par with actions for libel as to the range of topics in which 
counsel are allowed to indulge. Even the stereotyped direction 
of the judge, that the jury should give “ temperate ” damages, 
conveys no very definite idea to the mind. In a recent case 
the action for bv^ach of promise of marriage has been described 
as one which is based on the hypothesis of a broken contract, 
yet is attended with some of the special consequences of a 
personal wrong, and in wiiich damages may be given of a 
vindictive and uncertain kind, not merely to repay the plaintiff 
for temporal loss, but to jmiiish the defendant in an exemplary 
manner” (o). 

The circumstances which aggravate the damages in an action 
of this sort are so obvious as to require no comment, ^ne 
important fact consists in the wealth and social ix)sitiou*of Ithe 
defendant, as it shows what the plaintiff has lost by the breach 
» of contract (p). Accordingly we find in one case, .where the 

(///) 51 k ii2 Viet. c. 04, «. 0. 

(/«) V. Maclm\ Ij. U. li Kx, 1 ; S7 L. J. Ex. I. Hee also Ojrley v. 
WillieM, [1808] 2 Q, B. 56 C. A. ; 07 L. J. Q. B. 078 : v. TdlotHOn, 

14 Times L. R. 545. 

(d) Per Bowen, L.J., Fintau v. Chirney, 20 Q. B. D. at p, 504 ; 57 
L. J. Q. B. 247. 

JamcH V. Biddington, 0 <*. & P. 500: Brrry v. Ba Coida, L. 11. 1 
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action was bought by the gentlemaL against the lady, that 
4007. was held not to be u>n excessive amount of damages : the 
fair one being, as the cold-blooded reporter says, worth 3,000/. 
when the plaintiff courted, and afterwards, by the death of her 
broth(T, w(»rth double that sum ” (//). And so a verdict of 
3,500/. was supported in another case whore^ the defendant was 
a man of property (r). 

Where the plaintiff had been sed.-ced by the defendant, it 
was hold no misdirection to tell the 31 P 7 that they might fate 
into consideration the plaintiff’s lessened prospect of marrying 
anoth(‘r, and the difference of her ]>osition in returning to her 
mother’s house, not as a virtuous and respected member of the 
famih, but as a disgraced woman (.s). Jt is evident, however, 
that unless a direction to a jury to this effect is put, to use the 
expression of Willes, J., “m the driest language” (/), a jury 
will be apt to int(T[)ret it into pcrmis‘«’ion to give damages for 
the seduction as well as for the breach of promi^^e of marriage. 
The decision itself was atfirmed and followed in a iattr case (//), 
where the statement of claim in an action for breach of promise 
of marriage contained an allegation, that “ the plaintiff relying 
upon the said promise, permitted the defendant to debauch and 
carnally know her, whereby the defendant infected her with a 
venereal disease.” It was held by the Court of Appeal that this 
allegation could not he struck out of the clahn, since both the 
facts alleged could bo given in evidence, as aggravating the 
injury done to the plaintiff by the breach of contract. 

Only t\^o cases arc to be found in which an attempt has 
been made to maintain an action for breach of promise of 
marriage by or against the representatives of a deceased person, 
and both attempts were unsuccessful. In Ghamherlain v. 
Williamson (j), the action vas brought by the administrator of 
the lady, no special damage being laid. Bayley, J., though 

C. P. 331 — 336 ; 35 L. J. C. P. 11)1. Seeder Bowen, L.J., 20 Q. B. D. at 
p. 506, General evidence may be given ot the defendant’s property, but 
not proof of paiticular items : Kevfoot v, Maraden^ 2 F, & F. 160, pn* 
Wilde, B. 

(^) Ilarrhon v. ('age, Garth. 467. 

(?•) Wood V. Hurdj 2 Bing. N. 0. 166. 

(/f) Berry v. I)a Coxfa, L. R. 1 C. P. 331 ; 35 L. J. V. P. 191. 

(0 L. R. 1 C. P. at n. 333. See Smith v. Woodfiir, 1 C. B. N. S. 660. 

(u) Millington v. Lortmf^ 6 Q. P, 1). 190 ; 50 L. J. Q. B. 214', and see 
per Lord Esher, M.R., Finlay v. Chirney^ 20 Q. B. D. at p. 501. 

(ir) 2 M. & S. 408. 
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doubting whether the suit was maintainable, allowed it to go to 
the jury on the ground that whatever pompeneation in damages 
she would have been entitled to, by so much slie would have 
died the richer. Judgment was arrested. liord Ellcnborough 
said “ the general rule of law is, actio personalis moriiur cum 
persona ; under which rule are included all actions for injuries 
merely personal. Executors and administrators are the repre- 
sentatives of the temporal 4property, that is the debts and goods 
of^^the deceased, but not of their wrongs, except where those 
wrongs operate to the temporal injury of their estate. But in 
that case the special damage ought to be stated on the record, 
otherwise the Court cannot intend it.” This decision was 
relied upon and followed in the converse case of Finlay v. 
(liimey {y), where the action was brought against the executor 
of the promisor. The plaintiff* was his housekeeper, and had 
been seduced by him under promise of marriage, and had given 
bii*th to a child before the death of the testator. No special 
damage was Viriginally alleged, but in a subsequent stage of the 
case the Court allowed an amendment to be made under which 
special damage was pleaded under the following heads : 

(1) cost of clothing bought in anticipation of marriage; 

(2) maintenance of plaintiff from date of promise till death ; 

( J) costs arising in respect of child ; (4) loss of parish allow** 
ances withdrawn owing to plaintiff's misconduct ; (5; loss from 
same cause of anticipated legacy from her mother. It was held 
that such an action will not lie without special damage, and that 
if special damage be proved, it will not lie for anything that is not 
special damage, With the death of the pr<iunisor all claims to 
damages of an exemplary or sentimental kind ought to cease, and 
such damages ought only to be left as represent compensation for 
a temporal and measurable loss, flowing directly from the breach 
or within the contemplation of both parties at the date of thf» 
promise ; and in an action against executors such a temfibml 
loss, if it is alleged, must be tested according to the ordinary 
rules as to remoteness as applied to the ,6pecial facts of the case.’* 
Applying this test, the items (3), (4), (5 ; were clearly inadmis- 
sible as being too remote. Also (2) on the “ground that breach 
of a promise to marry could never impose upon the promisor 


(y) 20 Q. B. D. 494. see pp. 500, 607 ; 67 L. J. Q. B. 247. 
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an obligation to maintain the promisee for her life. As to (1) 
Lord Esher, M.R„ seems, to have thought that it could never 
be ground ibr special damage, tliough it would go in aggrava- 
tion of damages in an action against the promisor himself. 
Lords Justices Bowen and Fry, while not deciding that such 
expenditure must necessarily be too remote to be recovered 
against executors in an action for brea.ch of promise of marriage, 
lield that it was not shown that sucli purchase was made under 
circumstances which would bring th<* exi)enditurc within Jhe 
head of damages flowing directly from the alleged breach of 
contract, or within the contemplation of the parties at the 
time. 

Any evidence will be admissible in reduction of damages, 
which palliates, though it does not excuse, the breach of 
promise ; or which j)roves that the plaintiff* had no great loss 
in tlu! matter : or tliat the match was in any way unsuitable, 
and unlikely to have produced happiness. And here it is 
necessary to distinguish between facts wdiich go to bar the 
action entirely, and tliose whicli merely serve in mitigation of 
damages. 

It is a complete defence to the action, that the defendant 
was induced to enter iilto or continue the connection by false 
representations, as to the circumstances of the family, or the 
previous life of the plaintiff*, or even by a wilful suppression of 
the real state of affaire upon tliese points (z) ; or that at the 
time of making the promise* he was ignorant of lier previous 
immoral life (a), even though she had only been guilty of a 
single act of imcliastity, and at a distance of many years, and 
liad since lived a perfectly correct life {h). So, where the 
plaintiff is a man, it will be a sufficient answer to show, that 
subsequently to her promise he had conducted himself in a 
brutal manner, and threatened to use her ill, for this gives her 
a right to say that slie will not commit her happiness to his 
keeping (c) ; or that he is a person of proved bad character (<?). 

(z) Wharton v. 1 C. & F. 529 ; Foote v. Jlaijnv^ 546. In 

the absence of fraud it is no defence that the plaintiff was at thc^time of 
the promise engaged to another man, and concealed it from the d^en- 
dant : Jicechay Jirown^ K. B. & E. 796 ; 29 L. J. Q. B. 105. 

(«) Irving v. G renwood^ 1 0. & P. 350. 

(5) Ikneh v. Merrkk, 1 C. & K. 463. 

GO Leedit v. Vook^ 4 Esp. 256. 

Id) Jiaddeley v. Mortlovk^ Holt, N. P. 151. 
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So the existence of some* bodily infirmity, to which the plaintiff 
is subject, which was not known at the time of the contract, was 
held to be a complete bar (/»). But it has since been hold in the 
Exchequer Chamber that it is no defence that the defendant, 
after the promise, became subject to a disease whicli rendered 
him incapable of marrying without danp:er of his life (/). And 
upon the authority of that case it was held no defence that 
the plaintiff had been a lunatic, which was not known to the 
defendant at the time of the contract {g). 

On the other hand, unchaste conduct, known when the 
promise was made, only operates in reduction of damages (//). 
8 o mere gro&sness of manners, and w’ant of feeling, are not 
grounds for breaking off the contract, nor even palpable want 
of affection. But all such circumstances are most imf>ortant in 
U sting the amount of injury the plaintiff has sustained. The 
mutual suitability of the parties, and the real affection felt by 
the plaintiff, may fairly be considered by the jury, wiion u man 
cc»mplains of'having lost the 80(*iety of one whom he apjKjars 
never to have valued, and the pleasures of whose society he was 
little calculated to taste (/), 

The bad character of a man, when it merely rests upon report, 
without specific proof of facts, has been Jield to be merely 
evidence in mitigation of damages, and not a complete bar (/r). 
In one instance, however, Lord Kenyon allowed general evidence 
of the immodest character of a woman to go in bar of the 
action. He said, that in sncli » case character was the only 
point in issue, and that was public opinion, founded on the 
character of the party. He therefore consideiM that w’liat that 
public thought was evidence (/). 

‘J. The action for seduction, properly so called, is rather an 
anomalous one. In form it purports to be merely an action 
for the consequential damage arising from the loss of service, ^ 
resulting from the act complained of. Hence the action will 


(/*) Atchinxoii v. Bnker, 2 Peake, 108. 

(/) Hall V. Wright^ E. B. k E. 740; 2i» L. J. Q. B. 48 ; decitleil by 
four 3udges to three, the (’ourt Iwlow having Ixjeii equally divided. 

Gy) Balter v. CM weight. 10 (’. B. N. 8. 121. 

(A) Bench v. Mcnich, 1 k K. 468. 

(/) Per Lord Kllenborough, Leede v. Cooh, 4 Esp. 287. 

(A) Baddelcy v. HortUwh^ ubi ttvp. 

(l) Fmllu'tt V. Bellwag^ 8 Esp. 286. 
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fail unless some loss of service can shown (m). And wher^ 
the loss of service arose /rom the illness of the daughter, which 
was not caused by the seduction, but l)y grief at being subse- 
quently abandoned, the Court doubted whether the action 
could be maintained The logical result would be, that 
damages could be given on no other ground. This is not the 
case, however. It has been laid down, that actions of this 
sort are brought for example’s sake, and although the plaintiff’s 
loss may not really amount to the vnlue of twenty shillings 
yet the jury do right in giving liberal damages (o). An5 So 
Lord Eldon said, “ In point of form the action only purports 
to give a recompense for loss of service, but w’e cannot shut 
our eyes to tlie fact, that this is an action brought by the 
parent for an injury to her child. In such a case I am of 
opinion that the jury may take into consideration all that she 
can feel from the nature of the loss. 'I'hey may look on her as 
losing the comfort as w^ell as the servi(‘e of her daughter, m 
whose virtue she can feel no consolation ; and as the parent 
of other children, whose morals may be corn^pted by her 
example ” And not only the wounded feelings of the 
plaintiff, but also the dishonour resulting from the act, may 
form part of the estimate of damages (//), 

Damages ought to be governed by a due regard to the situa- 
tion m life of all the parties (r), because the high position of 
the ])arties may be an aggravation of tlfe wrong. But the 
defendant’s means are not an clement in the case. Acc*ordingly 
when the plaintift*' proposed to address interrogatories to the 
defendaht as to his wealthy the Court refused to allow them 
to be put. Blackburn, J., said, “The jury, no doulit, would 
give higher damages against a rich man, and tlie defendant’s 
means do in general in some way come out at the trial. That 
we cannot help. The true measure of damages is the amonnt 


(m) In the case of a minor, a right to the service is sufficient ; and 
when she ceases to be umicr the control of a leal master, and intends to 
return to her father's house, she is coiiKtructi\ely in hK service : 7'^r?y v. 
L, H. 3 Q. B. .lyi) ; 37 b. J. Q. B. 257. 

(7^) Boyle V. Jirandon, 13 M. &; W. 738. , 

(o) Pi‘r Wilmot, C .1., TulUdgo v. Wade^ 3 Wil>. 18. 

(^) Bedford v. 3 Bip. I lib 

(y) So^ithemwood v. Ilamnden^ Sclw. K. V, 1127, 12th &X , : Andretvs v. 
Anthuj, 8 0. iV; I’. 7. Sec livny v. J)a (hata, ante, p. 503. 

(r) Andmvs v. Asltey^ vbi 
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of comi)enRation to be paid to the plaintiff for the injury he 
has sustained by the seduction of hh? daughter ; and in an 
action of tort it should be itiimaterial, as Lord Mansfield said, 
whether the damage came out of a deep pocket or not ” (s). 

The circumstances of premeditation or fraud, by which the 
act was acconiplished, will of course weigh heavily with the 
jury in assessing damages. Jt has been said, however, that 
evidence cannot be received that defendant effected his object 
by pieans of a promise of maiTiage. liord Ellenborough said, 
‘‘You may ask her whether he paid his addresses in an 
honourable way ; to admit evidence of a direct promise of 
marriage would be to allow the mother to recover damages 
for a breach of that promise, uix)n the testimony of tlie 
daughter ” (1), Hut the evidence has been received in several 
ca'OS, on the ground that otherwise it might appear to the jury 
that the daughter was a wanton (//). In one case the distinc- 
ti<‘n was said to be, that such evidence could not be relied on, 
as a prominent part of the case, for the purpose of obtaining 
spjcific damages, but that it might be used collaterally to the 
main object of the action, with a view to the vindication of tlic 
young woman’s character (.r). 

No evidence of general good character for chastity is admis- 
sible in aggravation of damages, until an attem}>t has been 
made to prove the contrary (//). It has even beem laid down, 
that imputations cak upon her good fame in cross-examination 
are not sufficient ground to admit evidence in rebuttal (c). 
The contrary rule has been laid down in some later cases. In 
one, the cross-examination of the girl went tb show that she 
had conducted herself immodestly towards the defendant before 
the seduction, and kept improper company. In the other, she 
was questioned as to her having had criminal intercourse with 
other men. The plaintiff was allowed to prove her gener^ 
good character and modest doiwrtment, and the generil 
respectability of the family (ff). 


(r) Ifodmll V. Taylor, L, U. 0 Q. B. 7y . 411 L. J. Q. B. 14. 

(0 Dodd V. Norri«, 3 Camp. 519 : Tallidyo v. Wade, II Wils. 18. 

(w) WaUoiiy, hualpun: Mnryafroyd v. M%irgatroyd^ II Stark. Kv, i)00. 
\x) JSlliott V. ^'teklhi, r> l*n. 641. 

(j*) Damjield v. Masenj, 1 Camp. 460. k 
(z) Dodd V, NorrUs^ 3 C^^ainp. oiy. 

Bate V. Hill, 1 C. & P. 100 : Murgatroyd v. Murgatroyd, 2 Stark, 
Ev. 307 ; Brown, y, (ioodwia^ Ir, Oil*. Kep. 61, 
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Evidence may be given, in reduction of damages, of the Mitipation 
general indelicacy and levity of character of the female 
seduced (Z>); and specific instances of intercourse between conduct, 
her and other men may be deposed to (c) ; but the daughter 
herself cannot be questioned as to such acts(^). Any declara- 
tioiis made by herself, as for instance, tliat a thiid person was 
the father of the child ascribed to the defendant, may however 
be proved, provided she has been given an opportunity of 
explaining or denying thern(/0. * 

Gross negligence on the part of the plaintiff may also be Negligence of 
proved with the same view. In one* case where he had plaintiff, 

suffered the defendant to <*,ontinue his visits as a suitor to 
his daughter, though he knew him to be a married man, on 
an alleged probability of his obtaining a divorce, and after 
he had been cautioned against him, Lord Kenyon directed a 
nonsuit (/). 

Damages for the mere scdnciiig away of an actual servant scducingfrom 
from the employment of th(‘ master, of course resco upon quite service, 
a different basis. They w’onld be regulated by the actual 
money loss resulting from the act, unless where strong evidence 
of malice was shown. In estimating the injury sustained, the 
jury are not limited to the time during wdiich the servant was 
bound to continue with his master. Where the workmen of a 
piano-maker were enticed aw^ay from him, it appeared that 
they w'er<‘ engaged for no fixed time, hut worked by the piece. 

His income from his trade was 800/. per auuum, and a verdict 
for 1,(100/. wa5 Imld not to b(‘ excessive 

No action Avill lie against* the seducer of a servant, when the 
master has recovered against the latter a stipulated penalty, 
agreed on in case of his leaving the service (/^). 


(Jf) Jiamfirhl v Mnm'y Doihl v. Sorrh^ uht Hitp. 

(r) Yen' If V. IYf/t/>‘///^, 7 ife I*. 308. 

(r/) Doflll V, yovrh^ vht Out, fioia the siualog}’’ of the decisions 

in artilintiOTi cases, it would seem that such (luestions may be put, and 
even evidence be given in contradiction, if it goes to show that some .one 
(‘Ise may have been the father ol the qhild : Garhutf v, SmtpsoH, 32 
L. J. M. C. 183 ; and sec Jf. v. Gtbhonft. 31 E. J. M. V. 1)8. * , 

O') (hrpntter v. W'/ill, 11 A. & K. 803. 

(/) Itedd/e v. S (rolt, 1 240. • 

0/) Gitntfir V. 4 Moo. f2. The action lies for eiiticiiig away the 
plaintiff’s daughter, though there may have been no binding contract oC 
service * Am/a v. Walton, L, R. 2 0. F. 613 ; 36 L. J. C. F. 307. 

(A) Jiird V. liandall, 3 Rurr. 1346. 
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10. By the Act which established the present Divorce Court, 
20 & 21 Viet. c. 85, 'actions for crithinal conversation were 
abolished (/). It is, however, by the same Act pi’ovided that 
a husband may in a suit for dissolution of marriage, or for 
judicial separation, or in a petition limited to such object 
only, claim damages' from any {)erson on the ground of adulteiy 
with the [)etitioner’s wife and the claim is to be tried on the 
same principles, and subject to the same rules, as actions for 
criibinal conversation were previously tried and decided in 
Courts of Common Law. After the verdict the (Jourt has 
power to direct in what manner the damages are to be ap^died, 
and to direct the whole or a part to be settled for the benefit 
of the children of the marriage, or for the maintenan^^e of the 
wife(/'). 

The general principles upon which damages were given in 
enra. con. were laid down with great clearness by an eminent 
ju'lge. He sajd, *^The action lies in this case for the injury done 
to the husband in alienating his wife’s affections, destroying 
the comfort had from her company, and raising childrcui for 
him to support and jirovide for ; and as the injury is great, 
so the damages given are commonly very considerable. But 
they are properly increased or diminished by the particular 
circumstances of each case. The rank and quality of the 
plaintiff ; the condition of the defendant ; his being a friend, 
relation, or dependant of the ])laintiff; or being a man of 
substance ; proof of the plaintiff and his wife liaving lived 
comfortably together before her acf^uaintance, with the defen- 
dant, and her having always borne a good character till then ; 
and proof of a settlement gr provision for the children of the 
marriage, arc all proper circumstances of aggravation” (f). It 
will only be necessary to add a few words in elucidation of this 
summary. 

As almost the whole foundation of this action consisted 

(0 S. 59. 

(db) 8. 38. Sec Comyn v. Comyn aitd Humphreys^ 32 L. J. F. Mt A A. 
210. The insertion of a claim for damages does not tLffoci the discretion ns 
to costs given to the Court by s. 61 : Went v. Went^ and Parker. L. R. 
2 P. & D. 196 ; 40 L. J. P. & M. 11. 

(f) Bull, N. P. 27. In Bell v. Bell ani§ Marquin of Anglesey ^ 29 L. J. 
P. M. & A. 169, the jury were allowed to take the marriage settlement into 
consideration in assessing the damages, there being no children of the 
marriage, and the Court therefore having no power to deal with thesottle- 
ments under 22 k 23 Viet. c. 61, s. 6. 
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in the loss of the wife’s society and affection, it was most 
important with a view to damages, tg ascertain what the 
extent of this loss was, and how far it had been caused by the 
acts of the defendant. 

Wln^re the plaintiff had entirely given up tlie society of his 
wife, he could not sue in respect of acts of a^lultery, subsequent 
to the separation (//O ; but it was different where, though 
separated, he liad still retained a right to the assistance of 
his wife, in the management and care of his family {n). di 
was held too, that even a complete separation, if without deed, 
would be no bar to an action, since there was nothing to 
prevent the plaintift* instituting a suit to regain the society of 
his wife (o). Of course the same rule ajiplied more strongly 
where the se[>aration was a mere matter of mutual conve- 
nience j as where the husband and wife were living in different 
families (/>). Such facts, howerer, would go strongly to reduc<i 
the damages {q). 

There is a (uirious case in which tlie husband had never 
known of liis wife’s infidelity till the eve of her death, wlien 
she herself disclosed it to linn, and he then continued to treat 
her kindly till she died. It was held that the action was 
maintainable. C-oleridge, J., said, in charging the jury, “The 
only grounds on which you ought to give damages to the 
plaintiff are, the shock which has been givqn to his feelings, 
and the loss of the s<K*’ety of his wife down to the time of her 
death ” (r). 

Another mode of testing the loss sustained by the husband, 
was to ascei’iain tlie amount of enjoyment he used to derive 
from the society of his wife, and the terms upon which they 
lived with each other. With this view, not only their conduct 
when they were together, but their letters were admissible, even 
though written to a third party, and containing other matter 
which would not be evidence (s). But it was necessary to show 

(///) Werdon v. Ttmhrell, 5 T. II. 1160. 

(«) ChamhevK v. (huJjield^ 6 East, 244. 

(e) Oraimm v. WiqT^y^j)er Abbott, C.J., 2 Hop. llusb. Ac W. 323. 

(/;) JhJdwards v. ('rovk^ 4 Ksp. 39. 

(^) See Calcraft v. Lord Harhoro}igh, 4 C. Ac P. 499. ♦ 

(r) Wilton v, Wehder^ 7 C. & P. 198. 

Is) Willvt V. Bernard^ 8 Bing. 376 : Keijxe v. Kryie^ 11 P. D. 100 ; 56 
L. J. P. D. A. 5 4. As to letters between husband and wife, see Stono v. 
Stone and Appleton^ 34 L. J. P. M. & A. 33. 
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that the letters were written at the time they bore date, and 
before suspicion was entertained of the wife’s misconduct (t). 
Evidence might also be received of the wife’s complaints afi 
to her husband’s ill-treatment of her, though not made in his 
presence, as showing the manner in which the parties lived 
together . « 

Lord Kenyon, on two occasions, held that open infidelity 
on the part of the husband went in bar of the action (.r), 
Lcrd Alvanlcy, however, decided that it only went in mitiga- 
tion of damages (?/). A discretionary power is now’ given to the 
Court to pronounce a decree for dissolution of marriage where 
the petitioner has himself been guilty of misconduct (s). 

The plaintiff’s loss depended also, of course, on the previous 
character of his wife. Accordingly evidence that the wife w^as 
living as a prostitute, or that she had committed previous acts 
of misconduct, before the adulter}^ charged, and without the 
husband’s privity, went in mitigation of damage (a). But acts« 
of this sort, (committed subsequently, could not be used for this 
purpose, for they might l>e the direct result of the degradation 
brought upon her by the defendant (/>). 

Where the husband was himself, knowingly, the cause of his 
own disgrace, no action at all lay (r). But evidence of mere 
carelessness, and neglect of the husband, in not putting a stop 
to culpable familiarities, went merely in reduction of damages, 
unless amounting to connivance (d). The plaintiff was entitled 
to recover unless be had in some degree been a party to his own 


(/) EdwardM v. Crock, 4 Esp. ; Treiowncy v. CUc/hom^ I 15. A A. 1»0 : 
Jiovihton V. Smyth y 2 C. Sc I*. 21. 

(w) Winter v. Wrooty 1 M, A Hob. 401. 

(4-) Sturt V, MarfpitHofHlandford. Windham v. W y combe y \ K‘<p. 17. 
(//) Jtromlcy y. Wallace y \ Ksp. 2.'57, A witiiesH cannot in any pro- 
ceeding instituted in (xinsecjuence of adultery, Ijc cross-examiue<la«to<iny 
act of adultery, unless he or she lias already given evidence in the 
proceeding in disproof of it (32 ASH Vict. c. fiS, s. 3) ; therefore a husband 
petitioning for dissolution of marriage cannot, with a view to mitigation 
of ilatnages. bo asked questions tending to show that he had l^een guilty 
of adultery in the lifetime of his first wife ; JiablHxyc v. Babbage and 
Jlannm^y L. 11, 2 P. A I). 222. 

(i:) 20 A 21 Vict. c. 85, s. ,31. As to the exercise of the di.scretion, see 
Latour v. Latovr and Weetony 31 L. J. P. M. A A. 06 ; 2 Sw. A Tr. 524 : 
Goode V. Goode and Ilanmmy 30 L. J. P. M. A A. 105 ; 2 Sw. A Tr. 253* 
{a) Smith V. Allison, Boll. N. P, 27. 

(/>) Msam V, Faneett,'2 Esp, 562 : Wniter v. Ilenn, 4 (\ A P. 494. 

(r) Smith V. Allison, nbi svp. 

(<0 Buberley v. Gunning, 4 T. li. 655. 
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disliqnour, either by givin^^ a general licence to his wife to 
conduct herself as she ])lcased with men generally, or by 
assenting to tlie particular act of adultery with the defendant, 
or by having totally and permanently given up all the advan- 
tage to be derived from her society (/>). So under 20 & 21 Viet, 
c. 85, s. JIO, if the petitionei* has l)een an ffccessorj” to or has 
connived at the adultery, the petiM-m must be dismissed. 
Connivance has been defined to be something more than mere 
negligence, inattention, or indiflbreiice. Tliere must be an 
intention on his part tliat his wife should commit adultery, or 
at any rate a willing consent (/). 

Even where there was no pretence of connivance on the part 
of the plaintiff, damages were reduced by anything which 
showed that the defendant was led into the crime by circum- 
stances not originating with himself. Therefore, wliere the 
woman was an actress, married privately, living apart from her 
husband, in the pursuit of her profestyon, Tindal f\J., said, 
“You may consider, in estimating the damages, liow far the 
plaintiff interfered to ])rotect his wife from the temptations to 
which, by her ])rofession, she was exposed. You may also 
consider whether the defendant knew that she was a married 
woman, or might coneliide that she was still single, and 
attending as an actress at the theatre” (//). And so the fact 
that the defendant was first soliciteil by the wife had the same 
effect (h). Where the liushand and wife had been living an 
unhappy life, and she had left* him of her own accord, atler 
which she formed a connection wnth the co-respondent ; Sir 
James Haiuien left it to the jury to consider, in mitigation of 
damages, whetlier the husband had made any effectual efforts 
to discover w’here she w'as, so us to prevent that misconduct 
which would be the natural result of her being left alone 
without any means of sn])port (/). 

Wo have seen that tlio defendant’s condition, and his being 
a man of substance, were relied on by Buller, J., as matters 


Defendant 
misled or 
solicited. 


EvMcnce of 
defendant’s 
wealth. 


(e) Wvmter v. Hemi^ uhi per Aldcrson. B. 

(/) Alleti v. Alle% 2 Sw, &; Tr. 108, n. (1) : Marrh v. Mttrna, 2 Sw'i 
^ Tr. 530 ; 31 L. d. V. M.& A. 60 : Kllyatt v. Elhjatt^ Taylor, a ml 
3 Sw. k Tr. 604 ; 33 I J. 1*. M. & A. 137 : Adavift v. Aduoiit Colter, 
L. R. 1 P. & D. 338. 

(^) Caleraft v. Lord Ilarhorovgh, 4 (’. A I*. 409. 

(A) Mlmm v. Fancett, 2 Ksp. 562. 

(i) Key^e v. Keyne, 11 P. D. 100 ; 55 I^. J. P, M. & A. 54. 

M.D. li L 
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which properly enhanced the damages (/c). In one .case, 
however, Alderson, B?, refused to adriiit evidence of the amount 
of the defendant’s property. He said that in actions of this 
kind, a plaintiff is entitled to as much damage as a jury shall 
think is a compensation for the injury he has sustained, and 
the amount of the defendant’s property is not a question in 
the cause (Z). And this rule has been followed in the Divorce 
Court. Sir C. Cresswell said, “ The jury had to say what was 
the value to the husband of that which he had lost through 
the instrumentality of the co-respondent. It was not a question 
what the co-respondent is worth, because if he could not pay 
in purse he must ])ay in jmtsou. But if a man made use of 
his wealth in order to I'orrupt a woman, tlie jury might 
conclude she was not easily corrupted, and was therefore of 
more value to her husband” 

A former recovery against one dedendant for adultery, was 
no bar to an action against aiiotlicr defendant, for a similar 
injury during the same time (//}, for each might have inflicted 
a very different degree of WTong upon the plaintift’ (e). 

In directing in what manner the damages slioiild be f pplied, 
the Court for Divorce and Matrimonial (Janses lias most usually 
allowed the ])etitioner his costs which liavt* not been taxed 
against the cO'resjiondent. With the residue, provision has 
been made for the maintenance of the wife (/////// rds/a 
and children, hy purchasing annuities for them or hy investing 
the amount, the wife taking the interest, and the principal sum 
passing to the children at her death (//). It lias been ruled in 
the same Court that if the co-respondent does not appear, the 


(A) Ante, p. r>10. 

(/) Jampft V llUliDagtun. (\ A. P. 51K). 

(/«) Foratpr v. L. J. \*. M. A A. ir»0, n. : Cowhuj v. 

ih. 14U : Keync v. 11 V. I) 100. 

(w) Orpguofi y M^Tuffgai't^A ("amp 4ir). * 

(<0 Gregmtn v. Thv(ih’i\ 1 ("amp. 4ir». ri. 

(/^) See Latham v. Jjatham and Grthhi^'M) L. J. \\ M.^A. 43 : Clapht! 
ov. ^'Z</rAr, 31 L. J. P. M. A A. (>1 : yarracatt v. Xarraroft afdf Ifpitkethf 
33 L. J. P. M. At A. 132: /fillhajay v. IWlhiyag and Thomas, 3r> L. J. 
P. M. 84 : Fftllwpll v. (^lUwcll and AV/i/icrfy, 3 Sw. A: Tr. 2r»ll : Fornter v. 
Fonder and lierrhhje, 3 S. Ac T. 158 ; H. C. 4 S. A: T. 131 ; 34 L. J. 
i\ M. At A. 88. In Tayfor v. Taylor and 33 J.. J. P. A M. 23, 

nothing? was given to the wOfe. Aiul where there hatl been no iHsue of the 
marriage, and the rcftpoiideiit was living with the ci)*nH|><)ndent, the 
Court directed the damages to he paid to the petitioner • Fra tat v. J*Jean» 
and Fird^ L. H, 1 P. A 1). 36. 
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jury are bound to take for pjranted that he committed the 
adultery. Thcrelbi’c, evtjn when they found that the respondent 
had not committed adultery with the co-respondent they were 
directed to assess the damages at a nominal sum against the 
latter (y). If the co-respondent appears but does not file an 
answer, he cannot cross-examine witnesses •or addtess the jury 
in mitigation of damages, but. aft^v decree he may recall and 
cross-examine witnesses and address ihe (>ourt upon the question 
of costs, as for example by sln)wing that the co-respondent*dicl 
not know the respondent to be a married woman (7). 

{q) Sftnh' V. Sftuie and Apjth'ftiu, H4 Ij .1 P M. iS: A. 40, ii. And 
evkJenct' is jidniissiblo to a^irravntc* t he damajr(‘s as aj^ain^t the (‘o-respoTi- 
<leiit Ih : W S\v cV Tr. OOH. 

(/•} Lqno V tuid Ilhtrhnnf^ 'M L. .1 P. M. A A. 0 
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BREACH OF STATUTORY OBLIOATfON. 

When a statute directs {a) an individual or corporation to 
do or abstain from a particular act, an obligation to conform to 
the directions of the statute is imposed, which in some mode 
or other may be enforced. Where an individuar is injured by 
breach of a statute, he has in general a remedy by action. 
But whether ,he has or has not a remedy, and what the nature 
of his remedy is, will depend upon the ol>jcct and wording of 
the statute. 

I. Disobedience to a statute which, for public and general 
objects, orders or forbids any particular act, is, in the absence 
of any countervailing provision, indictable as a misdemeanour 
at common law (1), The mere fact that such disobedience 
injures a private « individual does not give him a right of 
action. “Where a statute prohibits the doing of a particular 
act affecting the public, no person has a right of action 
against another merely because he has done the prohibited 
act. It is incumbent on the party complaining to allege and 
prove that the doing of the act prohibited has caused him 
some special damage, some peculiar injury beyond that which 
he may be supposed to sustain in common with tlie rest of the 
Queen’s subjects, by an infringement of the law. But wljewf 
the act prohibited is obviously prohibited for the protection 
of a particular party, there it is not necessary to allege special 
damage'’ (r). Fir instance, the owner of a ferry iftay sue 

(a) See Jufiug v. J3i$hop of Oxford, 5 App. Uas. 614, an to the circum- 
stances under which enabling words will be construed as coiuiiulsory, 

ifi) M. y. WrigJif, 1 Burr. 543. No indictment lies for breach of a 
s^utc which merely regulates private rights : It. v. lthhard»^ S T. 11. 

(<)) P(er Pollock, C’.B., Chamhorlainv v. Chentepawl Birhtnhvad Ky, 

1 Kxch. 870, at p. 876 ; 18 L. J. Ex. 494, at p. 496. 
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a railway company, whicli is forbidden by statute to make a 
brJfcach line to other feiyies on the sam^ river, until a similar 
branch has been made to liis ferry (d). 8o when a statute 
imposes a duty to perform certain ministerial obligations for 
the benefit of a particular class of persons, any one of that 
class who is injured by the breach of such dutieg may sue for 
damages (c). And on the same principle, where a harbour 
was vested in the defendants, and they 'were authorised to levy 
certain dues upon ships entering and leaving the liarl^in*, 
which they weve to apjdy to buoying and lighting the harbour 
and channel, and they omitted to buoy a wreck which was 
lying in the channel,* in consequence of which the plaintiff’s 
vessel was wrecked ; it was held that he was entitled to recover 
as damages the amount of the loss so incurred (/). 

On the other hand, the mere existence of special damage it‘ within the 
arising to an individual from breach of statute, does not entitle statute, 
him to sue, unless he is on<‘ of the class of }>mons whom the 
statute intended to protect, and nnl^s the harm arising from 
the breach was of the sort wliitih the statute intended to jire- 
vent. For instance, an Act which prohibits sending infected 
animals into a juiblic place, is aimed at protecting other 
animals in such plaijcs, and their owners. No action can be 
brought upon it by a jiersoii who, iiiidiiig the animal in such a 
place, buys it, and then suffers loss in consequence of the 
diseased condition of his purchase (//). a statutory order 
made under the Coiitagiouft Diseases (Animals) Act, directed 
that sheej) brought by sea should be placed in substantial pens, 
the object of the order being to prevent disease. The plaintiff’s 
sheep were entrusted to the defendant, a shi])owner, to carry, 
and were not 2 )laeed in pens, and were washed over by the 
sea, a result wdiich would not have taken ^dacc if they had been 
penned u]>. It was held that no action could he maintained 
ujm the statute, as it was not intended to guard the animals 
against the perils of the sea (//). 

II. Where an action will lie in resriect of a matter provided o£ 

icticm on 

. . ! statute, 

7ft., vhi fh'idglaml v. Shaptn\ ."> M. & , 

PiokPi'ht<j V. Jamrity L. U. 8 C. V. 489 ; 42 L. J. 0. P. S?17. 

(/•) Doniwni v. Furness Ft/, Ck, 11 Q. B. D. 496 ; 62 L. J. Q. B. 331. 

(//) Ward V. JJobhSy i App. Cas. 13 ; 48 U J. Q. B. 281, ante, p.20. 

(ft) Oorris V. Scott, L. K. 9 Ex. 125 ; 43 L. ,1. Ex. 92. 
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for by statute, numerous distinctions arise as to the form in 
which the action may be brought, and the person who is enti^ied 
to bring it. The general fules of law upon the first branch 
of the subject have been laid down as follows by Willes, J., in 
Wolveiiiampton New Waiei'works f < 9 . v. Hawkesford (/) : “There 
are three classes of cases in which a liability may be established 
founded upon a statute. One is, where there was a liability 
existing at common law, and that liability is affirmed by a 
stat^ite which gives a special and peculiar form of remedy dif- 
ferent from the remedy which existed at common law. Tliere, 
unless the statute contains words which, expressly or by necessary 
implication, exclude the common law remedy, the party suing 
has his election to pui-sue eitlier that or the statutory remcidy. 
I'he second class of cases is, where the statute gives the riglit 
to sue merely, but provides 110 particular form of remedy. 
''Inhere the party can only proceed hy action at common law. 
]>ut there is a third class, viz., where a lia)>ility nut existing at 
common law is created by a statute, wdiich at the same time 
gives a special and particular remedy for enforcing it. There 
the remedy provided by the statute must be follow’ed, and it is 
not competent to the party to pursue the course aiiplicablc to 
cases of the second class. The form given by the statute must 
be adoi)ted and adhered to.’’ 

1. The first classpf cases above referred lo may be illustrated 
by the following decisions. The plaintiffs sued at law on 
behalf of a benefit society to recover I’rom the defendant, an 
officer of the society, certain monies which had been placed 
in his hands. A statute provided that in such a case the 
defaulter might be procec*ded against l»y ]»etition to the Court 
of Chancery or the Exchequer Court. It was held that this 
remedy was cumulative, and did not deprive the plaintiffs of 
their right to sue at law {j), . .• 

A contrary decision was given under the following circum- 
stances. Sect. 243 of the Merchant Shipping Act (17 18 

Vi^jt. c. 104), provides that a sailor who refuses to join his 
ship may be brought before justices, who may inflict a certain 
amount of imprisonment, and may also direct that he shall 


a V. n. N. S. at i>. ; 2s I,. .1. (l. \\ at i>. 240, 

(J) SharjiJ V, Warre/i,i» 1‘rict*, \’M. 
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forfeit a ccrtarn portion of his wages. It was held by the 
though not without doubt, that this section was a bar 
to a suit at common law for damages for breach of contract, 
or to a proceeding to enforce damages limited to 10/., under 
the Employers and Workmen Act, 1875 (:i8 & 89 Viet. c. 90), 
s. 4, The Court said that if s. '2[o had stopped at inflicting 
imprisonment, there \\()uld have been little* if any* ground for 
saying that the general remedy . intended to lie interfered 
with, for the imin-isonment might have stood with tlu 
right of action, and would have been cumulative merely. But 
that when the statute went on to limit the damages resulting 
from the breach of contract to a definite portion of the wages, 
wliicli might be much less than tlie damages at common law, 
it evinced an intention to confer a new rigid, inconsistent 
with and limiting the old one, which was to be exercised in 
lien, and not in aid, of the general remedy {/: ). 

The same rule applies where successive statutes are passed 
in regard to the same subject-matter.# An atliruiative statute 
giving a new right does not of itself, and hy nei'.cssity, destroy 
a previously existing right, already created by statute. But it 
has that efiect, if the ajijiarent intention of the statute is that 
the two rights should not exist together (/). 

2. Where the statute cieates a right, but gives no remedy 
for its breach, the injured party is ob\iously left to a suit for 
damages. A certain statute authorised the*making of rules to 
regulate the use of adjoinii^ mines. By s. 29, compliance 
w’ith the rules might be enfonted by injunction of the Court of 
Exchequer, or otherwise, in ijiich manner as that (^ourt should 
on application think fit. U'hc defendant broke one of the rules 
to the injury of the plaint ilf, who sued for damages. It w’as 
held that the statute jirovidod a mode of enforcing the 
rules, but contained no remedy for their breaith, .and tliat 
therefore an action at common law would lie (?«). 

8. Where a statute creates a iiew' obligation, bv forbidding 

C*') (rt. Xorthem Fiiihing (\k v. FdgrhilK 11 Q. B. U 22.‘i. The section 
in qu^^Uoii iH ie])eal(‘4 so itii as le.i^aids the inipnsoiimcnt by 411 X: 44 
Vict. c. m, s 12, ))ut otheiwise staiuls j • 

(ly (XFlahortg v i\ 11. L. ('. 142, at p. 157. 

(///) Jhs.'i y jhtjge Prtrr 1 Ex 1) 209, 45 1.. J Ihrmout y. 

Fur/inff Fg. Cv., <tntv, p. 517. 8ee us to action for o\erchargcs under the 
Railway ainl Canal Tiivftic Act, 1854, s. 2, lienahg Mnni PolUery Ok v. 
Maftrh. 8he(fid(1 LtmvJn Ify. Oo.y 11 App. Cas. 97 : 55 L. J. Q. B. 181. 
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an act which was previonsly innocent, or by compelling an act 
which was previously optional, and directs that this oblij^tion 
shall be enforced in ' a particular way, no other remedy can 
be had. The question here is, uj)on the construction of the 
statute, whether the right and the remedy are not in8e})arably 
(joiinected ; or rather, whether there is any rigid except that of 
enforcing tile particular remedy given by the legislature (?i). 

On the same jirinciple, wiicre the duty of enforcing a 
statutory right has been entrusted to a special tribunal, no 
appeal will lie against its decision, unless the legislature has 
expressly or by implication created an up]>cal (o). 

In criminabcascs the rule has been stated to be “ that where 
an otfence is not so at common law, but made an oflicnee by 
Act of Parliament, yet an indictment will lie w^here there is a 
substantive prohibitory clause in such Act of Parliament, 
although there be afterwards a particular ju-ovision, and a jiar- 
ticular remedy given ; but it is otherwise where the Act is not 
prohibitory, »but only inflicts the penalty and sjieeirtes tlie 
remedy ’’ (yO- the right of tlie Crown I o proc(‘ed by indict- 
ment necessarily arises on tlu^ creation of the olfence. and the 
mode of iirocedure is only restneted wiiere the prohibition and 
the iienalty are contained in the same proviso. But in civil 
cases the question is wiiether any right to Hn<‘ is created in 
any private individual, and this must he determined by an 
examination of tlie whole frainevvorlv and intention of the 
statute, and does not depend ujvm the eirenmstauee that the 
ju-ohibition and the penalty are or arc not (contained in the 
same section. 

(y/) Dof y. U A A<J S17, p SwJl AcHioolinjjrly, act lon^ weic 

]i('lilnot to he for school board fees * tSt'hool Jhmrd for London v. Wr^ghf^ 
12 Q. B. 1 ). r>7H , .'>S L. ,J. Q. 15 X<»r for )(‘fu.sm^ to ^ive a scainan a 

(M'ltilicate of dihchaip^c : 1 olio nor \ Fo}h\ K5 Q i>. J). 1011 : and oS L. .1. 

15. 4511: Pfmnorr v fMfr/i/dfU'ffttir, t'- *587 • Johnston 

Conmmers' (ran ('o. of ToronJo^ Ihid, AM : (frond Jn notion \Vatenb0rJiS 
f'o V. Uompton rrhon Dmtnot Con nod, [IHliS ] 2(’h. 2151. 

(o') Itojry, (\ndnohnrij,\i Dow. A lly. So . y/c/*Doid West bury, Afl.-Orn. 
V Sdlont, 10 H. L. C. p. 720' JUIttoihnhi v. Sohrontoniga, L. 11. 14 J. A. 
1(>0 : Vanda v. yewonnfto (\nnvi‘tHJitonoiJt, [IHllllJ A.D. 

(w) Per Denison, J., IL v. Wnght, 1 I5urr. p .*>40 • per Asliurst, d.,JL 
V. narris, 4 T. R. p. 205 . Hog, V. Hall, flHlU ] D Q. ]5. 747 ; 60 L. J. 
.M. 0. 124. The Judicial Committee has laid it down “that wheti a 
^tatute inflicts a jienalty for not doing an act, the penalty implies that 
there 18 a legal compulhion to do the act. iii riuestion ; and that this 
principle is not affecfce<l by the fact that a jionalty has a particnlar 
<lcdri.ition Pedpath v. L. R. 4 V, C. .511 ; 42 L. J. Adm. 8. 
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In Harlmll v. The Ut/de ("ommissk tierH (//), the defendants Civil cases. 
wei%^irected to repaii* cc^rtain roads, and a subsequent section 
made them indictable for a misdemeanour if they refused or 
neglected to repair. It was decided that a private person, who 
was s])ecially injured by the non-repair, might sue for damages. 

Here tlie Court held that the section which rendered the Cora- 
misRi<»ncrs indictable, took away the liability to repair from the 
parish, and irnjiosed it upon them. On tlie otlier hand there 
are numerous cases Avhere the Courl\ have refused to a^ow 
actions for non-repair to be maintained against surveyors of 
highways, or local bodies, who were entrusted with the function 
of cjurying out rejiairs, for which the ])arish was and rcMuained 
liable (r). Here the (Vinrt was of opinion that th(‘ statute 
did not mean to imjiose a liability to be sued, \vhif‘b did not 
exist .‘IS against the jiarisli, whose primary obligation to repair 
still survived. The case of IlarinaU v. Rt/de Conmisstoners 
can no longer be reli(jd on as a suHieient warrant for the broad 
proposition that whenever* ]iersons cambe ])rocei*ded against by 
way of indietmeiit for non-rejmir, an action wnli lie at tlie 
suit of anyone sustaining special damage 

In tile case of \. Steel (/), the Court; of (*)ucen’s ikmcli ( oftch v, SM. 

laid down abroad jirinciple as to the right to sue for bieach 
of statute, winch, liowever, has failed to meet witli acceptan(*e 
in a later case before the App(*llate ( Vnirt, There the A(‘t 7 & H 
Vict, c. 112, B. IS, provided, tliat every sea*going ship should 
liave on board a sufii(‘ient sujjply of mediciiit*s, and specifically 
of lime juice, sugar, and vinegar, which latter should be served 
out whenever tlie jrew was being dieted on salt provisions. In 
case of default in keeping the sup])ly of medicines, the owner 
was to incur a penalty of 20l. for each default ; and the master 
a penalty of o/. for each default in serving out the lime juice. 

By 8. (>2 of the Act all penalties (including the above) were 
recoverable at the suit of Her Majesty’s law officers, or at the 

(V) 4 n. ^ s. :i(>i ; aa l j q. n. ao. 

Qr) Voum/ V. U<in,s, 7 11. A: N. 7(>0 ; ai L. J. Ex ‘J5U , nftirmt'd 2 H,vVc 
(’. 107 : Parsons v. St. Mafthru\ JUihnal O'mvi, L. K. a 0. V. {“Mi ; a7 
L. .1. C. 1*. (12 : (jiihso.t, v. Mayor of Preston^ L 11. a 11. 21 .S , ao L.*J. 

Q. n* lai : (\oolry v. .\rtotnarkct Local Hoard, [1802] A. C. 345 ; M^ni- 
ctpal (hrporaltou oi jsydifry v. lionrlte., [1805] A. C. 433. 

(.y) Mntuctpal ('orporatton oj Sydney w IJourkc. [1805] A. 433 ; see 
at p. 442. 

(0 ^ E & 102 . 23 L .1 <) n 121 
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suit of any person, by information and summary proceeding 
before justices. The ' plaintiff, wlio w^s a seaman on boapdf' the 
defendant’s vessel, sued for breach of the obligation to keep 
proper medicines on board, alleging illness, and special damage 
arising from inability to bo cured. The action was held to be 
maintainable. Lord Campbell, C.J., in delivering judgment 
said, that as far as the public wrong was concerned there was 
no remedy but that prefecribofl by the Act of Parliament, the 
penalty being annexed to the offence in the very danse of the 
Act creating it. That as regards the special wrong done to 
the plaintiff, if the statnle had ])re8cribcd a particular mode 
by which a person sustaining actual damage by reason of a 
breach of the duty imposed by the statute was to receive 
compensation, undoubtedly that mode could only b<; adopted. 
But in this case the jienalty was recoverable by a common 
informer. There was no provision for compensation to a 
IKjrson sustaining si)ccial damage by reason of a breach of the 
duty prescribed by the Act. Xor were there any words taking 
away the right w’hich the injured party would have at common 
law to maintain an action tor special damage arising from the 
breach of a [uiblic duty ; the penalty given by the statnle 
being applicable only to the public wrong, and not to the 
private damage. That being so, the Court said tliat no 
authority had been cited to them, nor were they aware of any 
in which it had liecn held, that in such a case the (*omnioii 
law right to maintain an action m respect of a sj ecial damage, 
resulting from the breach of a puldic duty (whether such duty 
exists at common law or is created by statute^ was taken away 
by reason of a penalty recoverable by a common informer being 
annexed as a punishment for the non-perforinancc of the public 
duty. 

This case was naturally relied ujion in the later case of 
Aihinmi y, Newcastle d; (ioteshead Vdaierwmks Go, (//). TRero 
the company was constituted under an Act w’hicli contained 
the following provisions. By s. *‘>5 the company was bound to 
provide water, at a certain high pressure, for all private owners 
who were willing to pay for it. By s. M penalties at certain 
rates were to be paid to tlie owners who were not so provided. 


(?/) L. B. (> Kx. lot ; rc\LTst(l 2 Kx. i). 441 ; 4I> L. J. Ex. 77r>. 
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By & 37, the company was to kcop a supply of water for 
publi^urposes, not includjing the extinction of fire, which was 
also to be paid foi*. By s. 38, tliey were to fix fire plugs to be 
used in case of fire ; and by s. 42, they were to keep the pipes 
to which such fire pings were attached cliarged at high pres- 
sure, unless prevented by certain specified causes, the use of the 
water in case of fire being gratuitous. Section 43 provided that 
in case of breach of any of the foregoing sections, the company 
should be liable “ to a penalty of lo/., And should also forf^t 
to the town commissioners, and to every person having paid or 
tendered the rate, the sum of 40s. for every day during which 
such refusal or neglect should continue after notice in writing 
of the want of supply.” The plaintiff’s declaration alleged 
that in consequence of the defendant’s neglect to keep their 
pipes {iroperly charged, he had been unable to procure a proper 
supply of water when a fire broke out upon his premises, 
w'hereby they were burnt down. On doniurrer, the Court of 
Exchequer held the declaration to be ?!jood, relying upon the 
authority of ( Umdi v. HM, Tliis decision was reversed upon 
appeal. The Court said that considering the special objects of 
the statute, by whioli a private coinpan\ undertook special 
duties for purposes of [irofit, it was unlikely that the legisla- 
ture had intended to impose upon them, or that they had 
intended to accejit such very large liabilities, for breach of the 
only duty which was uimecompanied by reward. In this con- 
clusion they were fortified by tube framework of s. 43>. By it 
breaches of duties towards private owners, for which such 
owners were to pa}, were xisiti'd with penalties which went to 
the owners. In such cases it was admitted by Couch v. Steely 
that no action was maintainable except for the penalties. 
Where the duties were of a more public character, the penalties 
went to the commissioners, but it w^as uulikely that actions 
should be maintainable in the latter case wdiich were excluded 
in the former. As regards Couch v. all the judges 

admitted that there was a diflercucc between the statutes in the 
two cases, which would render it unnecessary for them to over- 
rule that decision, but they expressed much doubt as to the 
general principle tiicre laid down. liord Cairns, L.C., Aaid (r), 

(/•) 2 Kx. J). |). 418, followed * ,Mnu(ton v. Otis Co, of Toronto^ [1898] 
A. t). p. 4.‘>1 : SotnuJera v. Holborn Dintnct, [1895] 1 Q U. 64. 
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Gron^i v. 
Wlmhornr. 


“ I must venture, with "rcat respect to the learned jnd^es^^who 
decided that case, and particularly to Lord (^amptrffll, to 
express grave doubts whether the authorities cited by Lord 
Campbell justify the broad general jFoposition that appears 
there to have been laid down, — that, wherever a statutory duty 
is created, any person who can show that ho has sustained 
injuries from the iion-performance of that duty, can bring an 
action for damages aguijist the jierson on wlioui the duty is 
imposed. I cannot bnti think that that must, to a great extent, 
depend on the purview of the legislature in the particular 
statute, and the language which (hey have there employed, 
and more especially when, as here, the Act is not an Act ot* 
public and genei’al policy, but is rather in the naiiire of a 
jirivate legislative bargain with a body of uiulerba,k(‘rs as to the 
manner in whicli they will keep up certain public works.” Lord 
Justice Brett, also, wliile pronouncing no opinion as to the 
actual decision in Cowh v. Steely said, “ 1 am hound to say that 
J entertaiir the strongest doubt wliother (he broad rule there 
enunciated can he maintained ; the rule, that is to say, that 
where a now duty is creatc*d by statide, and a penalty is 
imposed for its hi each, which penalty is to go to the person 
injured by such breach, the penalty, however small and 
inadequate a compensation it may he, is in such a case to be 
regarded fis indicating an intention on th(‘ part ot the legisla- 
ture that there s/iould he no aetifin by sueii person for 
damages, but tliat, wlicre a mimlar duty is created, and a 
similar penalty imposed, which is not to go to the person 
injured, then the intention is that he is (o have a right of 
action. I do not think tliat proposition can ho supported.” 

The princijile of (his decision was followed in a I’ecent. 
caRe(/c), where its application led the Court (o a different 
conclusion as to (he right of action. Tlic Factory and Work- 
shop Act, 187^, liy s. T), imposes a general obligation to fencO 
dangerous machinery. Section HI provides tha^i the occupier 
of a factory or workslio)) not kejit in uniformity with the Act 
shall be liable to a fine not exceeding !()/., imposed by a Court 
of summary jurisdiction. Section 82 directs that in case 
death or bodily injury is caused to any jicrson in consequence 

(m) Grurvuv. W'nnhornr^ []89Hj 2 Q. H. -102. 
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of occupier Imving neglected to fence in dangerous 
machirory in jmrsuance t)f the Act, “ the occupier of the 
factory or workshop shall be liable to a fine not exceeding 
100/., the whole or any part of which may be applied for the 
benefit of the injured person or his family or otherwise as a 
Secretary of State determines.” Section ^7 contains pro- 
visions by whicJi, if it appears that tlie owner or occupier 
had used diligence to enforct* tiic CACcntion of the Act, and 
that tlie otfeucc had been in fact committed by some othfer 
person, the proceedings undiir the Act should be taken against 
that other person, and the occupier sliould be exempt from fine. 

In the ])articnlar instance tlie plaintilf, through neglect to 
fence in a steam Minch, Mas caught m the wheels, and suffered 
injury M’hich rendered necessary the ain]mtation of* his arm. 

He sued the occuiiier for damages resulting from liis neglect. 

It was held at, the trial that the action Mould not he. On 
appeal this decision Mas reversed. It^M'as held that on con- 
sideration of the Mdiole pur\ ieu* of tlie Act, it could not '‘have 
been the iiiLeutiou of the legl^lature that the provision which 
imposes upon the employe*!’ a fine as a jainishment for neglect 
of his statutory di’iy should take away the jtnnid fane right 
of the M’orkinan to he fully coin]H‘n'-att*d lor in jury oeeasioned 
to him by that iiegleet/' 

There is a distinction betM'een compelling* tlie performance injunetion. 
of a statutory elnty and punishing its hreach. No provision of 
a special remedy for violation of a statute Mill b(‘ a bar to nn 
injimctioii to enforce its ohservauee, Mhere such an injunetion 
would pr()[)erly issue (.r). 

111. Where the only remedy for hreacii of a statute is by Uiirnidativc 
suing for penalties, a furtbei (piestioii arises, M’lietlier one l^vaalties. 
penalty only or several can be recovered. This, like the 
subject-matter of tlie ])revious discussion, must be determined 
by reference to tlie language and intention of the statute. In 
general, the legislature wlien it intends to accumulate penalties, 
says so distinctly, by affixing the jieualty to each re[>ctitiou 
of the act, or to every day during which it is continued. 
Frequently, however, the Act first creates an offence, and 
then inflicts a penalty for every such ofleiice, and the question 
arises whether conduct extending over a duration of time is a 

(i/?) Coojmi' V. Wldttlngliam^ 15 Ch. i). 51 • I ; 4i» Ij, J. Uh. 752. 
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continuance of one offelnce, or a repetition of it, amoun^^ to 
several offences. Jp sucli a case, Denman, J., S4iid, all 
the dis(iussions it seems to me that the distinction is between 
cases where the penalty is imposed in respect of a complex and 
continuous act, and those where it is iinposcd in respect of a 
single nn(*/)mplic?ted offence, which is coinjdcte and may be 
proved by evidence of one isolated ac.t ” (//). In other words, does, 
the statute intend to forbid a particular course of conduct, 
which may be evidenced by successive acts, or does it intend 
to forbid the successive acts themselves? In the former case 
only one penalty can be recovered, and where a common 
informer may sue, only one such informer may bring an action. 
In the latter case a succession of ])enalties is recoverable, and 
each suit may be started by a new informer, i^'or instance, 
only one offence is committed by exercising a man’s ordinary 
trade on Sunday ( 2 :) ; by going in ])urRuit of game with a dog 
and a gun on the same day (a) ; by omitting several returns in 
respect of articles taxable in several places under the same 
statute (Z/) ; by allowing a child to remain unvaccinated for 
three months from its birth (/) ; by keeping an unlicensed 
house for music and dancing (d). On the other hand, under the 
various statutes which forbid the sale of iinwholcsonK^ meat, of 
unlawful copies of w’orks of art, or the commissfon of bribery, 
each fresh sale, or each act of bribery, is a distinct offence, 
punishable by a distinct penalty (/'). 

(Cursing occupies an intermeduite jiosition. “ Where several 
oaths are made use of on one occasion it is but one swearing, 
and conseiiuently there is only oho offence, and only one penalty 
is incurred, though such penalty is cumulative, being at the 
rate of two shillings for each oath ; hut if the same set of 
oaths were used on two distinct occasions, though they all 
occuiTed on the same day, there would be several olfenccSj jmd 
a penalty would be incurred for ea(;h distinct swearing. There 


(y) V. L. R. 10 (’. P at p. r>U7. 

(z) (h'cpjyx V. Durden., (’o\vj». 040. 

la) U. V. LovH, 7 T. 11. 1 52. 

lb) Attorncif-Ormral v. McLean, 1 H. & (?. 750 ; 32 \j J. Ex. 101. 

(<?) Pileher'y. Stafford, 4 B. S. 775 ; 33 T.. ,1. M. (’. 113. 

{d) Garrett v. Mens^etnjer, L. R. 2 ('. P. 583. So for iiractising as uii 
apothecary • ApoIhrrarittJ' Co. v. Jones, [ 1803j 1 Q. B. 83. 

(<“) lie JIarthj, 31 L. .1. M. P. 232 : Kr j)a>ie lieaL L. U. 3 Q. B. 387 ; 
37 L. 3. Q. B. 101 : MUnee v. Date, L. R. 10 V. P. 531 ; M L. J. C. P. 330. 
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is'>ljl£ ilecision that if a man swore at one person at one time of 
the chiy, and at another person at another time, he would not 
be liable to t>vo penalties. In such a case he would be liable 
to two penalties, because there would be two ollences” (/). 

IV, When the particular form of remedy provided by a 
statute is resorted to, either by choice or li,ecau8e,no other is 
available, a further (juestion arises, who is entitled to enforce 
this r(‘medy ? ‘ 

Tlu re are four classes of parties who may sue for statutory w’homavsue 
penalties: — !. Parties ai^j^ricved by breach of the statute; for penalties. 
'2. (Common i informers ; Parties sjiccially denoted by the ' 

statute ; and 1. The Crown. In every case except the last the 
right to sue iniist be made out, exjiressly or by implication, 
from homctliiiig contained in the statute. Xo jirivate person 
can Sift for a statutory ])enalty unless it apjiears from the 
statute that he was intended to do so (//). 

1 . 'Fhe meaning of the term party aggrieved*’ was discussed Wlioisa party 
in the recent case of Uohitihon. v. (Uinry (If), wdieri Brain well, 

L.J., said, *^The exjiressioii ‘party grieved’ is not a technical 
expression ; the words arc ordinary English words, which arc to 
have the ordinary incaning put upon them A party grieved is 
not brouglit into e\istene(} by the statute which gives him a 
penalty, he is a person who is 8U})posed to exist, and tlie statute 
is passed on account of his grievance, ^iiiJ the action for 
penalty is given to him. There may be cases in which the 
statute states who is the patty grieved, but a party grieved 
is a person who exists, and on account of his existence and his 
grievance the stiltiite gives *him a remedy. A person who is 
not otherwise aggrieved than as one of the general ]uiblic, is 
not a party grieved in tlie pniper meaning of the phrase, and 
cannot sue for jienalties which by the statute are reserved for 
such a party ” (/)' 

When a statute is jiassed to improve the position of any vvaoiihema: 
person, or class of persons, aggrieved in the above sense, if a 
penalty or forfeiture is imposed, and nothing is said as to its 

(/) JW Brett, J., L. Jl. 10 C. P. at p. ; 4* L. ,1. C. P. at SOI) ; 
foliowiiig V. 4 B. A. S. aOH ; aa L. a M. V. IT). w 

(y) See jwr IiOr<l Selbornc, C. S App. (’as. at p. 358. * 

(JO 7 Q. B. D. 405. See p. 170, 50 1^. ,1. Q. B. 501. See too Ju 
lUvierr's Trade MarJi, 20 (3h. 1)., pp. 54 — 57 
(/) Boyce V, Higgins 14 (’. B. i . 23 L. J. <\P. 5. 
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disposition, it goes to ‘and may be sued for by the 
aggriered. This was', so laid down in reference to the s^tute 
2 Edw. VI. e. 1;], which provided that no one sliould carry 
^ away tithable produce before the tithes had been divided or 

agreed for with the person entitled to them, under the pain of 
forfeiture o^ treble, value of the tithes so can*icd away. The 
treble value was sued for on behalf of the Crown, no one being 
named or entitled to receive it. The claim was rejected, and it 
was^ held that the party interested in the tithes should recover 
the treble value in an action of debt. “And whensoever a 
forfeiture is given against him, that doth dispossess, ilc., the 
owner of his property, as here he doth of his tithes, there the 
forfeiture is given to the party grieved or dispossessed, and the 
rather for that this is an additional law, a.s hath been said, 
Sind made for the benefit of the proprietor of the tithes (y). 

So if a statute provide a remedy for the party grieved, 
though it do not give any express penalty or forfeiture, he 
may have an action upon the statute {h ). 

Any proceeding which the statute authorises on behalf of the 
})arty grieved, must expressly appear to be instituted by him or 
at his instance. It is not sufficient that the fact should be 
stated in the final jdflgmcrit. It must be embodied in the 
information or statement of claim, and must be sujiported by 
the evidence (/)• 

Suit by A common informer is one wlio, liaviug no si)eeial interest 

iiXraer observance of the statute, sues to enforce it, and to 

recover the penalty, either wholly for himself, or on behalf of 
the Crown and himself — qifl iam [n o regpqumh pro se ipso. No 
such proceeding can be taken by a common informer, unless ho 
is expressly authorised by statute, since at common law he has 
no locus standi whatever. Where a penal statute enacted “that 
any pecuniary penalty imposed by this Act, exceeding the sjuini 
of 20/., may be sued for and recovered by any person who will ' 
sue for the same in any Court of Record at Westminster, and 
any jiecuniary penalty not exceeding the sum of 20/; shall 
and may be recovered before any justice of j)eace ; it was 

O) 2 Inst. 0r»0, 1 (Join. Dig., Action upon Statute, F. : Ifradlawjh v. 
Clarke^ 8 App. Fas. 354. 

(/») 2 Inat. 48fi. (’om. Dig. vhi svp. 

(1) liar V. Bumav^ 2 B, A: A. 378 : Iteg. v. Iltcks, 4 E. A: B. <»33 ; 24 
L. J. M. C. 94. 



IMiEAClI OF STATUTE. 


529 


hjjU that a common informer could not recover any penalty 

lesN^an 20/. (;/0* , p 

A corporation cannot sne as a comfiion informer, unless 
expressly authorised to do so by statute (/?). 

3. Sometimes the statute which creates an obligation re])oses 
in some specified person or bculy the right to enforce it, by 
suing for the penalty. The party so specified sue^ as a sort of 
public prosecutor, and is neither i. common informer nor a 
party grieved. Consequently his proceedings are not within 
tlie pijriods of limitation prescribed by 31 Eliz. c. 5, s. 5, or b} 

3 Sc 4 Will. IV. c. 42, s. 3 (c). 

4. fn the absence of any ]m>vision to the contrary, either by 
express w^ords or by im})licaiion, a penalty or forfeit ui’e given 
by Act of Parliament belongs to, and may be sued for by, the 
Crown ( p). This projiosition was admitted on all hands in the 
recent, case of Clarke, v. Bradlatujh (//), hub it was eoutende'l 
on behalf of tlui plaintitf, that a contrary implication did an^-e 
from the words of the statute Mied sm (2h iV 3vJ Viet. c. l.» 
s. 5), which declared that the penalty was to ho lecoveivd h\ 
action in one of Her Majesty’s Superior (’ourts of Westminster 
It was argued that the Sovereign could only proceed by iufoi’in i 
lion in the E.xehecpier, and therefore that an ordinary suit b\ 
a common mforraer must have been contemplated. This 
contention was successful in the lowei courts, bub was overruled 
by the House of Lords, nhich held that the Crown could siu‘ 
in any of the Superior Coiirtst 

When the statute’ directs that one moiety of the penalties 
shall be to the me of the Cr4)wn, and the other moiety shall be 
to the use of any person who shall prosecute for the same, the 
Crown may sue for the entire penalty unless some private 
])erson has first sued for a imdety. And wdiere the \^hole 

FlnntUif v Iiadv\f, .■» Ejihl,;il3 litadlamjh v. Clavltv,^ \\i\^ (‘a^ 
a.*)!. As to whctlior a common inloimci siniii; for his own In'iictit, ant 
tarn, is within the limitation (►[ time contained in 31 Kli/ c r> 
s 5, see Dtfcr \ Jint^ li. It. 1 Ex. ir>L» . 3,*) Ti ,1. Ex. lO.”) : llohinHUi \ 
(Utrrey. 7 Q It D lOo, at p. 471 ; 50 E J. Q It. .501. 

(w) Guard hms of St. LroHard\\ Shoiedifrli \ Fiundd}n,\\ (5 F. 377 
47L. J. P.727.’ 

(a) Fobhiito/t V. ('urrry. nht Mup. 

(y>) Com. Dig., F.*rfeiturc. C , atliimcd 7 (), It. D. at p 10*: .s App 
Cas. at ]i. 3r)S. 

(fj) 7 Q. it. D. 3S ; 50 L. J. Q It. 312 ; 8 App (‘as. 351 ; 52 E. J. Q. P 
.505. 
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])enalfcy may be sued for by any informer, the Orown inp,y 
equally recover it, i]nless antici])ated by any iiiforini^^^/*). 
Where, however, a sirit has been commenced on belialf of the 
informer for his share of the j)enalties, tlie right to recover 
them is vested in him, and no subseiiuent act of the Crown, 
such as a pardon to the offender, can deprive him of his right. 
Even an act of indemnity su]»sequ(*iilly passed has been 
(*onstrued as leaving the. previously vested right intact (.v). 

(V) 7»V./-v. Clarli, 2 (’owp (»10; Itcv \ /It/itn'/f. 7 T. 11. Tj.'iC* , alHnncd 
per Lord r)la<*k])urn, 8 Apj) Can. at p lUti 

(x) (rroxaet v. Of/ilch\ Uio P (* 527 As lo t lie power <>! the ^.’ro^\ n 
to remit a penalty imp«W‘d upon a ei)ii\iete<l offt‘nd(*i. see 22 V'iel c. )12 : 
fodd V. llohithWii, 12 Q. I*. ]) 530 



CHAPTER XVTT. 

1 . Arhi}it.>, htf Hiul (ffftiin.sf E,rr^ \rfto/i.s htf Pvmnpal atfumtif 

rtt'ora. ' 

2 Art lilts htj Trnstfi‘K tit Jittnh- ; 4 . Ad tons Inj Aijviii ttifttt uni Pihi- 
rttfitflf. i'tjhtl 

1 PiM)i»()SE to eoncliKle the ])ortion ol’tliih which treatw 
of the lucafeurc of damaj^es, by exaiTiinini«^ some cases in which 
the ])arties stand in a ])oculiar relation to each other, which 
affects their right to sue, and the amount tlu'y may recover. 
Siicli a relationsliij) exists in the caso of actions l‘V trustees 
in bankruptcy, and by and against executors. Jn all these, 
the damages which can he obtaiiu*d may be modified, more 
or less, by the fact that the ])arty to the suit is not the person 
originally entitled to sue or be sued, but one ])laced in that 
position by law. So far as they n(/t nu)dificd in this manner, 
they come under the ordinary rules laid down jireviously. 
Damages in a(*tions by a print*i[)al against* his agent are in 
general exactly the same as tiiey would he where the jiart.ies 
were nn(*onuected wiHi cacli other, "riie case, however, admits 
of some remarks | 2 culiar to itself, for which this chapter seems 
to present the most proper place. 

I. It would be impossible, without wandering from the strict 
object of the present treatise, to state the cases in which a<-tions 
will lie by and against executors. The subject has l»eeii so 
(‘xhausted and discussed in well-known works upon the subject, 
that it would be waste ol* time to enter upon it here at *AXiy 
length {a). The broad principle upon which actions b\ 
executors rest, is, that they must be brought in respect of some 
wrong which affects the personal estate of the deceased, llenc^ 
an executor may sue an attorney for negligence in investigating 

{tt) Sci Will-- (><13, ir><.13, atli (‘il. : l \ViH>. Siiuiul. 2l(s a.. 1 

Wiim. NoUs to Sn-uiul 2311. 
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the title ol‘ an estate about to l)e conveyed to the testato^by 
means of which he ta^k a bad title, and was unable to splf^the 
property. And the Court remarked, that if a man contracted 
for a safe passage in a coach, and sustained an injury by a fall, 
by which his means of improving his personal ]»roperty were 
destroyed, and Miat property in consequence injured, the 
executor might sue in assumpsit for the consequences of the 
breach of contract {h), . Accordingly, quite recently, where a 
pa^enger injured on >i\ railway died after an interval, his 
executrix was held entitled to recover in an action of contract 
the damages to his peivonal estate arising in his lifetime frean 
medical expenses and los^ occasioned by his inability to attend 
t.o business (r). And so the executor may sue for breach of a 
contract to complete the sale of land, whereby the deceased 
lost the benefit <d* the purchase, and was ]>ut to expense in 
endeavouring to procure the title, and was (kq^rived of the use 
of his money deposited (il). Nor is it necessary to i)rove actual 
and specific damage, provided the lircach of contract might 
pos^^ibly h{}vc caused sudi damage. Therefore, tlie executor 
may sue for breach of co\enant not to fell or loj> timber-trees, 
committed during the life of tlic te^tator, though none of the 
timber W'as remo\ed by the defendant (^O- And so upon u 
covenant to repair, broken before the death of tlic eov(‘- 
iiant(‘e ( f). In such a ease, thoiigli the covenant relates in 
terms to the realty, a breach of it is a direct injury to the 
[lersonal estate ; and this is .the sort of injury which is 
primarily contenqdated liy it. But it is different where the 


(/y) K/ih/hf V. 2 l» X I‘» 102. And m (j prr \\ illcv, .1 . iii AHoit 

V. Midland Jly. (o.. ll» (’ It N. S. at 212 . :U L. d C J*. at p 208. 

{(•) lir/fd^haw \ , Lanca.dur*‘ and Yorktdnrr itij (!o L. 11. ll) ('. P. 
181); 44 L .1. (’. P. 118 apj»i<>\c<l l)y Lord Ilalsl>ur\. (’. . Thv Orota 
Ilohnc^ t' at p. <»0l And sot* Pothr v. MtiropoVdan iJisiriof 

Hy. CiK, 30 Ji. T. N S. 7 <m lU‘Co\cry of verdict in such an actioy is »t> 
bill to (laniajjert under Jiool Caiiipbell's Act ; Ihily v. Jhthhn, 
and nV'.c/a/v/ Jlij. 30 Ii llc)» ('. L. T)! I It ha^, howevci, Ikhch 
I' ulerl that no such action can be bniiight wlicic the suit is loumlcd snleh 
upon a tort, as, for instance, whcic the plaiiitiff sued as administratrix of 
her late husband, all(*u:inp; that he had been mu over by the defendants' 
negligence, whereby his peisonal estate had been diminish(‘d by loss of 
wages, and medical e.x}»ciises : IhtUnaf v. G hi 11 y. (\\.^ 0 Q, P>. 1). 1 10 ; 
51 L. J. Q. B 153. See also Loffyott v. Gf . Aorlht rn lUf. (\k I P>. I>. 

:m. ' ■ * 

{d) Ormc v. Jirouyhton. 10 Bing, 533. 

(c) llaynwnd v. Fit eh ^ 2 C M. & K. 588. 

(J) ItirJiCtts BVwirr, 12 M. A VV 71 8. 
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primary object of the covenant is to preserve the real estate 
in spn^f, There the heir, and not the e^feciitor, is the person 
to sue, even for a breach in tlie lifetime of the testator, unless 
some (ionseciuential damage to the personalty lias ensued. So 
it was lield, where Ihe actions were for breach of covenant 
for title and right to convey, and for farther •assnraftce (//). 

Lord Elleiiborougli, (\d., said “In this case there is 
no otlier damage than such as arises ^roin a breach of the 
defendant’s covenant that he had a good title, and there il a 
dihiculty in admitting that the exeentor can recover at all 
without also allowing liim to recover b) the full amount of the 
damages for such defeijt of title; and in that case a recovery by 
him \^ould bar the lieir, for I apprelieiid the heir I'ould not. 
afterwards maintain an action for the same breach. Had the 
breach been assigned sjiecially with a view to compensation foi 
a damage sustained in the lifetime of the testat(»i\ mid so as to 
have left a subject of suit entire to the. heir, thi^ sc, I ion might, 
have gone clear of the difticulty.” And on this grouiid the 
ctise was distinguished from that of Ltfrf/ v. Lcri/tf/lo/i 
bocansc there an eviction had taken place in the lifetime of tho 
testator ; and, therefore, the damages in respect of such eviction, 
for which the action was brought, were jiropeiiy the buliji^ct ot‘ 
suit and recovery by the executor, jmd nothing descended to 
heir. 

In no case can sin siction be mamtsiincd, where it ajsjiears 
upon the face of tlie. record tJiat no damage to the jiersonal 
estate could hsne siriscn. Hence an exeentor cannot sue for 
breach of promise of marriage to th(* testator, nnlehs special 
damage is shown ( /). Executors are the representatives of the 
tem])oral projierty, that is, the debts and goods of the dccesiscd, 
but not of their wrongs, exce[)t where those wrongs operate to 
the tcnijior.d injury of their personal estabx If such an action 
were maintsiinable, then every action founded on an implied 
promise to the testator, where the damagi' consists in the pre- 
vious personal suffering of the testator, would be also maintain* 
aide by the executor. All injuries affecting the life or health 

(</) ktmfdon V ^oiih\ 1 M. lV ,S. huHf \. Joary, U Taiiul. IIS . A 
k. S. 1S8 : atiiiUKMl on on or. 

C/0 I .M cV: S 
(/) 2 lic\. 2ii 
C7) Aitfr, i» 
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4 Ed. III. c. 7 


of fcbe deceased ; all^iich as arise out of tlio unskilfuJnei^ of 
medical practitioners*; the imprisonment of the party OTOUght 
on by the negligence of his attorney ; all these would be breaches 
of the implied promise by the person employed to exhibit a 
proper ])ortion of skill and attention. We are not aware, how- 
ever, of any attempt on the })art of the executor to maintain an 
action in any such Where the damage done to tlie 

personal estate can bo stated on the record that invohes a 
different question. Loss of marriage may, under circumstances, 
occasion a strictly pecuniary loss to a woman, but it does not 
necessarily do so ; and unless it be expressly stated on the 
record, the Court will not intend it (k). 

Sinc(* then no Jiction can be brought except in respect of 
injury to the personal estate, it follows that where an action is 
brought, damages can only he recovered on account of such 
injury. Accordingly, in an action for distraining on the testa- 
tor’s goods, when no rent was due, and forcing him to pay 
i)/. 1 :\s. to have the distress withdrawn, it was held tliat damages 
must be limited to the amotiut so paid ( /). 

Actions on a contraijt made with the deceased, or for a debt 
due to liini, were always maintainable by ‘the executor. Hut 
it was a principle of common law that if an injury was done 
cither to the person or pro{Kirty of another, for which damages 
only could lie recoxered in satisfaction, the action died with 
the person io whom, or hy wlK)in, the wrong was done(w/)* 
Three remarkable changes in this rule have been made. 8tat. 
4 Edw. II r. c. 7, enacts, that where any trespass has been done 
to the testators, as of the goods and chattels of the said testators 
earned away in their life, the executors in such cases shall have 
an action against the trespassers, and recover their damages in 
like manner as they whose executors they be should have had |f 
they xvere living. By an equitable construction of this statute, 
an executor or administrator shall now have the same actions 
for any injury done to the personal estate of his testator in his 
lifetime, whereby it i.s become less hcneficiiil to the executor, 


{k) Per Lord EllenlKHough. (‘.J.. ChauiherJfiui Wdl mmnon, 2 M. A S. 
408, 415 ; followed Fuddti v. ildrneii, 20 il U. D. P.H : 57 L. .1. Q. IJ. 
247. 

(1) l/ocJiier V. Patrruod, 1 U. Ac K. 271. 

(w) Wms. Exoik 6117, Uth ed. . PuUhifj v. O'. P. Kij. Co., tnife, [>.5^2, 
note (e). 
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a^iic testator himself mi{''ht have had, whatever the form of 
the acfioii may be (?/). ' 

By Stat. S: 4 W. IV. e. 42, s. 2, tlie executors or adminis- 
trators may sue for any injury committed m the lifetime of 
the deceased to his real estate, so as such injury shall have 
been (‘ommitted witliin six calendar nioritho before the death, 
and provided the action is brought 'v^hin one year after it (o). 
Even independently of this statute, hf»wever, where the defen- 
dant lias severed jiart of the freehold, as ti*ees, ^rass, or cdrii, 
and then carried it away, although the executor could not sue 
for the act of severance, lie might sue for the taking of the 
severed chattel, by virtue of the Stat. of Edw. ITT. (//). This 
inode would in many cawses evade the limitation imposed by the 
later Act. 

Stat. 11 10 Viet. c. lb*), commonly called Lord Campbell's 

Act, gives the executor or administrator of anv person whose 
deaili has been caused by the wrongful act, negle d or default 
of any otliei* pei’soii, an action to recover damages in resjieet 
thereof, when the act is such as would (if death had not 
ensued) hu\o entitled the party injured to sue. The action is 
to he for the benefit of the wife, husband, parent, and child of 
the det;eased (7). And the jury may give such damage as they 
may think pi'opurtioiied to the injury resulting from such death 
to the ])arties tor whose benefit it is brought, and are to divide 
it among tliem by their verdict. In assessing damages under 
this Act, tlie jury aie contiiicA to the pecuniary loss sustained 

(//) 1 Wnih Sauiul. 217, b , 1 Wrn.s Notes to Suund. 24 1 'I'iie leinedy 
j^iveii by this statute has lield to iik lutle the .uhuiiustiators, aiul by 
2.‘> Kd. ill. c. 7), was extended to executors oi aa executor , /7//f/. 

( 0 ) If a jilaintiff dies, In*, ext'ciitor nla^ continue the action, Imt the 
damaj^es must be limited to tlie sx montlis . Joiids v. >43 (’h. D. 

t>07 ; 51) L J. til :J51. 

( 7 >) Wms. Kxors. 700, Dth ed. * Wdhamit v. Jirccdou, 1 11 A: \\ 5!10. 

(</) See tin* inter] irctatifui clause, and DicJiumnf v. X. JC, !hj, ^h., 2 
K. A: (\ 755. By 27 A: 28 Viet, c i)5, s. I, if tiiere is no executor or 
administrator, or no action is bnm^lit witlim six mouths, the persons 
benoticially interested in the result of the action may sue Where a sum 
of money was jiaid by a railway company without suit to the executors of 
a person killed by an accident on a railway, as compensation, it washeid 
that u])OU a])plicatiOTi to the (dianccry Division by the jicrsons roferued 
to in sect. 2 of the above Act, the fund might be distrilnitcd among them 
in the same way as tlie jury could have <lonc after veulict JiMmvr v. 
J{ulmet\ 25 Ch. D. 40‘J : 55 h. J. Ch. 402. The Admiralty rule as to lialf 
*<lamages iii case of collision does not apply to actions brought undt*!* 
Lord Caiiipbell’s Act • Tin* Jicruniu (2), 12 T. D. 58, aihrmeil 15 App. C’a. 
1 ; 57 L. J. }\ D. & A. 05. See jumt, p.ii40. 


5 .V: 4 VV. IV. 
c. 42 


II &: 10 Vict. 
<• 05. 
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by the family, and cannot take into consideration the mcfi^al 
suffering of the survi\'ors. This rule \vas laid down aftef much 
consideration in a case in which the deceased, who was thirty- 
four, had an income, as a merchant, of 850/. per annum, which, 
according to the probable duration of his life, calculated by the 
government annni/;y tables, amounted to 1^,188/., of which the 
widow w'ould have had^tlie joint enjoyment during his life. 
On the other hand, by his death she became at once entitled to 
TjO'JO/., leaving a balance of (»,18S/. The judge directed tlie 
jury to consider, as to the pecuniary loss, how much of her 
husband^s income a wife living with him and maintained 
according to her station of life, might be suiijioscd to enjoy, lie 
further told them, that if they considered the plaintiff entitled 
to any compensation for the bereavement she had sustained, 
beyond the jicciiniary loss, they might allow for it. They gave 
a verdict for 4,000/. A new trial was granted, on the ground 
of misdirection in allowing the jury to take the mental suffer- 
ing of the plaintilf into their estimate, and because the damages 
were excessive, supposing this element to be excluded (> ). In 
a former case, the deceased was a labourer, aged thirty-three, 
and earning 1/. a w’eek. l^arke, Ik, directed the jury uot to 
consider the value of his existence as if they were bargaining 
with an annuity office, in whicli case they would have to take 
all possible accidents into account, but to give wdiat they con- 
sidered a reasonable coiuj>ensati<)U. They gave lOO/. (s). 

The mode of calculating damages under this Act w^as mncii 
considered in the case of lUnvlvij v. l.ondon and Wosleni 

Hailwai/ ( V>. (/). There one of the persons, on whose behalf 
damages were elaiined, was the motlior of the deceased. She 
was at the time of the death sixty-one, and her sou w'as forty, 
lie W’as a professional man, and was liound by a jiersoiuil cove- 
nant to allow her hu annuity of :^00/. during their joint lives. 
The judge directed tlie jury that they might allow her sti(*h 
a sum as would jmrehase an annuity of ’2001. a year, for a 
person sixty-one years of age, according to the average duration 
of huinau life. The elements jdaced before the jury for 


(/•) V. Mtdland lltf. Co , 18 Q. ll 'Xi ; 21 L. J. Q. U. 2X1 

(#) ArmfiH'orth S. E. Jhj. 11 .Inr. T.’iS. 

(0 R. 8 Kx. 221 ; 42 L. J. Ex. 1.-/5 . Phdhp^ v. L. A S, 11'. By. Po. 
antr^ p. 474. 
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<I??L‘erinining this sum were certain tables used by insurance com- 
panie«% showing the average duration of /life, and a calculation 
of tlie value oi‘ such an annuity on government or other very 
good security, llrctt, J., held that the whole of the evidence 
upon this point was inadmissible, inasmuch as it placed before 
the jury a wrong standard of damages. Jlcisaid, ‘iTo the best 
of my belief, the invariable dire(‘tion ,to juries, from the time 
of the cases 1 have cited (u) until hjw, has been, ‘that thev 
must not attemiit to give damages to the full amount a 
perfe'*t (compensation foi- tlie pecuniary injury, but must take 
a reasonable view of the case, and give what they consider, 
under all the circumstances, a fair compensation.’ ... 1 have 
a clear conviction that any verdict founded on the idea of 
giving damages to the utmost amount for tlie pecuniary 
injury would be unjust.” The oth(*r judges considered that 
the general jirinciple of fixing as damages such a sum as would 
pnt the mother in the same pecuniary jiosition as it her son 
had not met with the accident was a sound one. Jt wms 
admitted on all hands that there was an error in calculating the 
annuity iijion the probable duration of the mother’s life, siiK*e 
this overlooked the contingency that the son might have died 
before her. It aus also held that an annuity si'enicd only by 
the personal covenant of a professional man, must, in the 
absence of evidence to the contrary, he of »loss value than an 
annuity jiayable by goverumeut ; and that in this respect also 
there was an over- valuation. It was further held that the 
prubabU'. duration of the motliers Idc must be calculated with 
reference to the circuinstaiici's of the ]>articular life in (\uestion, 
making allowance for any defect in health and the like. But 
that if such special circumstances existed, it was tlic duty of 
tJie party wlio relied upon them, as diiniiiishing the value of 
the life, to establish their existence, and that in the absence of 
such evidciK’c the jury might projicrly be directed to consider 
the life as an average life, and to value it according to tables of* 
average duration. 

Money received from an insurance company upon the death U3<iuctioii on 

of the relative, must he taken into consideration in. estimating ^w countof 
, ... 1 . 1 -r ? surance. 

the amount ol the compensation awarded under Lord 

{^if ) Jiltdio V. Midlaml liij. (\). • Anmurorth v. N. IC, Jltf. ('tKy Uht svp. 
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CampbeH’s Act. In this respect there is a difference betvN^ii 
an action brought by Vhe sufferer himself, and one brought on 
behalf of his family. In the latter case tiie jiecuniary loss 
caused by the death is at once the basis of the action and the 
measure of the damagijs ; consequently, whatever comes into 
possession of the family by i*easoii of the death, whether by 
inheritance, insurance, ,or otherwise, must he taken into 
account. In the forimT case the ground of the action is the 
Avrong done to the individual. The fact that he lias guarded 
by anticipation against such an event, neither diminishes the 
wrong itself, nor the liability of the wrong-doer to pay tor it. 
Where the amount payalde under the iiolicy has been settled 
u])on anyone who is entitled to compensation under Lord 
Campbeirs Act, the pecuniary benefit which accrues to him 
from the premature death consists in the ac(;elerated receipt of 
a sum of money, the consideration for wliich had already been 
paid by the deceased out of his earnings. In estimating the 
loss of the claimant, the benefit from acceleration slionkl be 
compensated by deducting from flu* estimate of the future 
earnings of the deceased the amount of the jiremiums which, 
if he had lived, he would liavc had to pay o«t of his earnings, 
for the maintenance of the ] policy ;.r). 

The rule which has been laid down and adopted is that 
legal liability alone is not the test of injury, in respect of 
which damages may be recovered iindei* this statute ; but the 
reasonable exiiectation of pecunian adA^antage by the relative's 
remaining alive may be taken into account^ by a jury, and 
damages given m respect of that ex})ectation, if it be disap- 
pointed, and the probable pecuniary loss thereby occasioned’X?/)- 
Thus a parent may recover f(»r the loss of the probability that 
his son Avould have continued to contribute to his mainten- 
ance (z) ; and children may recover for the loss of the education* ^ 


(./O J/irh.\ V. JS/'tr/wrf Jiy. Co., 4 T). A S. 4o:i, noli' ; jollowcd (iraod 
Trunk 11 y, Co. oj (\inadu v. JonotHffx, III App ( si. 800 ; 58 L. ,1.1*. (1. 1 : 
Jiradhufu v. (hrof Wrstont Hy. ]». 10 Kx. 1 : 41 Ji. ,1. Ex.O. |8ec 

aiiUt,, l». 47(1. 

iy) Dalton v. S. K lly. Corn h. d. ('. V. 227 : 4 i\ 11. N. S. 200 : 
Franltlm v. S, K. II y. Co.r,\ II. A N. 211 * Dym. v. (1. A' liy. Co., 2 
n. A S. 750 : :n L. J. Q. r, 1>10 ; affirmed 4 B. A S, 200 : h. Q. B. 

;i77. 

(z) Daltouy. S. E 11 y. Co., nnpra. See Ifctherl nylon v. jV. E. II y, C(t., 
0 Q. 15 1). 100 ; .51 L. J, Q. B. 40.5 ; where the last pecuniary assi^tance 
given by the son was five oi six years before action. 
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coinforts, and position iii society, winch they would have 
enjoytld if their father lia^d lived and retftncd the income which 
died with him, and they had continued to reside with him ; 
and even the probability that the deceased if he had lived 
would have made provision for his children may be con- 
sidered (a). And the remedy given by tl/e statute being to 
indi>iduals, and not to a clas^’, the action is maintainable, 
though the income of the deceased arises from land and 
perst nalty, and is not lost to his family by his death, if in 
cons'^quence of the death the mode of its distrilmtion among 
th(‘ members is changed (d). 

It no pecuniary damage is proved, the defendants arc entitled 
to the verdict (c). The plaintiff sued the det'endants on his 
own behalf and on behalf of his minor son, for their negligence 
in snjiplying his wife with wrong medicine, which caused her 
death. The jury found that the lady died of a ])revious disease, 
and that her death was accelerated, hqt not to any appreciable 
extent, by th(‘ medicine. They found that the [ilaintiff had 
sutfiTed no damages by the death, but that the minor had 
suftered damage which they assessed at a thousand dollars. It 
was lield, on aiipeal to the Privy Council, that on these findings, 
W’hich are not contradictory, the suit ought to be dismissed. 
‘S\s the jury have found that the death of Mrs. England was 
not accelerated by the jioison to any appreciable extent, it 
follows as a legal consequence that the damage attributable to 
tlie defendants is inappreciable. It cannot he ajiprcciablo for 
the hoy any mor^i than for the fatlier. As regards the father, 
he suffered no [)eeuniary loss by the death of his wnfe ; the 
son suffered loss estimated at $1,000, but the extent to which 
the defendants have caused it is inappreciable ; or, in other 
words, it is nothing at all which a Court of Justice can 
recognise. No damages being recoverable, it is right to 
dismiss tlui action ((/). No damages can be recovered in 
resjiect of iiiueral expenses or mourning 


p/) Pf/m V. 6’. A" y///. 

(h) Ih. 

(/*) Dvrhioovfh w Joh/txo/t, 4 11. X- N. (».>;> , 20 L. 4. Kx See l<> 
what ])i*()of IS required, Jlttll v. (H^JSorthrrn lhj„ 20 ir. ii Uep. L 2S0 
Wolfe V. G. V. y/y/., th, 548 : Johnafonx. G. V //// . th. 001 
(jV) Keren v. England, [IS08J A. (’. 742. 

(^) Dalton V. S E. Utf. Go.^xnpra, 
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It will be obsened tlint tins action will only lie nnd^ 
circumstances which \tould have adnfitted of its beinf;<®niain- 
tamed by the deceased had he survived (/ ). It iherelbre is 
barred by an accord and satisfaction with 1,1 jc deccns(*d in his 
lifetime (//), and will fail where the injury was the result of his 
own negligouce (//). And, until the recent (*han‘>cs in the law, 
it would have equally f^^iled where the party met Ins deatli 
while employed in the service of his master, in consequence of 
the 'liegligencc of a fellow-servant, jirovided the hitter was a 
proper person to be placed in the situation he tilled* (/) 

A claim under Lord CampbelPs A(^t may be jireft'rred by an 
infant who was en venUe sa mh'p at the time of rhe injury 
wliicli caused the death of its father (/). It was also ai one 
time held, though with much difference of opinion, that the 
Admiralty Court, under the Admiralty ('Ourt Act, ISO I, 
lM Viet. c. 10, s. 7, had pouer to assess and award similar 
damages in proceeding /n rem against a foreign ship which 
had come witliin its jurisdiction. A(iC()rdiiigly damages wTre 
granted against such a sliij) at tlic suit ol' a plaintiff wlu)Re 
husband had been killed in a collision caused by the improjicr 
navigation of the shij) (/.). This decision, kow^ever, has been 
expressly overruled in an exactly similar case by the Court of 
Appeal. It w'as stated that s. 7 only gave jurisdiction in (*ase« 
where the damage complained of had been wholly caused by 
the shij). But the executors under Lord Canipbidrs Act 
complained, not of the injury done by the ship to the deceased, 
but of the injury resulting to the i’amily from pie fact that th(^ 
death had brought about a loss of income to themselves (/). 
Actions under Lord (^ampbeU’s Act can now be brought in tlie 


(./ ) Tills liMs iciiT(‘iK*c not to tlio iiatuiv ol tln‘ los^ sustaiiifd, but 
the lailine ol the \Mongful art roniiilanuid oi /'//;;/ v. O'. .V. 

Hvpra • Jiatrhrlor Fortr^cue^ 11 <»>. I> 1). 174 

in) Head V. O'. F It If. Co. L It Hi). 11 .V»:> , :J7 \j. ,1. (). 11.277) 

(//) Turkrr v. Chopltn^ 2 i \ k. K. 730 . 2 1». A S. 

at p. 707. 

(^t) JfvtrJfffiwn V. Vork, J\ S’ Jt. Jti/. O/i., 5 Kx. .313: U7/7//c)/*r v. .A///, 
3o4 • Wtynrll v Fo.r, 11 Ex. 832 . 2o L. .1. E\. 188. Now sr(‘ the 
Employers’ Lialnlity Art, 1880 (43 iV 44 Viel c. 12), s. 1, aixl tlie Woi'k- 
men’s (’ompeusation Act, 181)7 (60 & 61 Virt. c. 37) 

(./) 'fhe Oronjr and Jtirhaid. L. 11. 3 Ad. <!c Ee. 166. 

(/’) Thr Franconia., 2 1*. 1) 163. t\intra. Smith v Brown, h. It. 6C,> 1*. 
720. 

(J) The Vera (Vv/r., 0 P. 1). 06 ; aflirrned 10 Aj)]». <'m. .*»0. 
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^miralty Court, as being a divisiou of the High Court, but 
they are' not Admiralty actions, and must be conducted in the 
manii^ and according lo the rules prescribed by that Act, and 
full damages arc recovei*able, not half damages (y//). 

Whei’e tlic action is brought against the executor, the 
amount of damages recoverable depends upon the character 
in which he is sued. AVlierc he can only be ‘sued in his 
reprisentative character, he is in geucral only liable to the 
extent of the assets. On the other IuiimI, where the actioii^ccn 
])e maintained against him in his individual cajiacity, he is 
personally rosponsibl(‘, just as any other defendant. Without 
attem])ting to give? a detailed aeeoiint of all thij ])rinci])!es on 
this head, it may he advisable to point out (he leading 
distinctions wliieh jirevail. With tins view it will l)c coii- 
\enunt to consider, first tlie cases in winch the defendant may 
he sued as executor ; secondly, those in which he may he siu d 
jiersoiially ; tliirdly, the mode iii w’hich he should jirotect 
himself hy [ileadiiig, and the etfect of a judgi'^'iit against 
him. It must be ])rcmised, however, that now claims against 
an executor or administrator us such mav be joined wuth claims 
against him personally, provided the latter are alleged to rise 
w'itli respect to tl*e estate in res])e(‘t of which he is sued as 
executor or administrator (/t). 

1. It w'as an old jirimdple of the Common Law' that such 
personal actions as were founded upon any ol) ligation, contract, 
debt, eoveiiuiil, or duty, on which the ti‘stator or intestate 
might have been sued in his lifetime, survived his death, and 
were onforceableiUgainst his.i^xecutor or administrator to the 
extent of the assets (c). And accordingly an action for rent, 
incuiTcd entirely in the lifetime of the testator, must bo 
bi ought against the executor in his representative ea])«icitA ( /)) ; 
and he is not only liable upon all covenants of the ‘testator 
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(///) Thr (2). 12 U D. r>.S (atlii ined V,\ A})]). Oa 1) ; .XU I. ,) 

1 *. 1). iS: A as, 57 L .1. 1‘ n. (•).■). 

(//) Ord 18. U 5. r.ut not m counteiehums. Manionr(ld\ . ('arnmfton, 

4 V. P. 1). 28. ‘ * 

(e) 1 Wnih Siiuiid 21(», b . 1 Wins Notes to Saund 210; Wms.'Kxors. 
1.51)3, 0th ed. The slow ^nn\ th in oui law' of the lialiility of an exeeutor 
ill respect of the aet'< and defaults ot his testator was disciuised iiethe 
judj>:ment of Bowen and Kiy. L.JJ., in v. 20 Q. B. P at 

p. 502 ; 57 L. J. ty B. 247, w'here his liability to be sued for a breach of 
pioiuise of mamai^e by his testator w'as eonsideied 
(/>) Wins. Exors. 1031, 0th cd. 
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which have been broken in his lifetime, but also for breaclv^ii 
in his own time so far as he has assets. Thus if a tenant in 
tail leases for years, and dies, and the issue in tail ousts the 
termor, he shall have covenant against the executors, upon an 
exiiress covenant for quiet enjoyment ((/). And so upon an 
express covenant, as, for instance, to pay rent, the executor of 
the lessee will be liable as far as he has assets, even though 
the term has been assigned over, and although the covenant 
runs with the land, so us to gi\c an alternative remedy against 
the assignee (>). Where, however, the obligation arises out 
of an authority given by th(‘ deceased, it is in many cases 
revoked by tlie death, and no act ion can be maintained against 
the personal representative in respect oi* it. In the foll(»wiiig 
case, the plaint ift* had contracted with A., the intestate, to sell 
a picture, the property of the latter, for which service he was 
t,o receive 100/. A. died, and after his death the ])laintilf 
succeeded in selling it. lie then sued the administratrix Ibr 
the lOOZ., alleging that' she had confirmed tlie sale. It was 
held that the declaration was had, since the authority to sell 
was revoked hy death, and the mere eonfirmation of the sale 
was not a confirmation of the original contract, upon which the 
sale had been effected. If the defendant bad continued the 
employment, with full knowledge that under the agreement 
100/. was to he paid to the plaintiff on the sale, that sum of 
100/. might have been the gauge or measure by which the jury 
would estimate the jilaiiitiflf’s damages, but no more. In the 
absence of such evidence, a mere confirmation of the sale would 
ouly make the defendant lialile as upon an ordinary eni])loym(‘nt 
to sell (.s*). 

An executor, however, is uoi- liable on a contract which 
involved a matter of personal skill, as tor instance on an under- 
taking by an author to write a book, or by an engineer to^ build 
a lighthouse. For this has become impossible by the death (/). 
Nor on a contracjt to many, except perhaps on the rare occasions 


'(//) Kitz. N. K 1 4:>(E), 11. (rt). 

(r) Wins. Kxors. loai, 9Ui fd. See as to a broach of eovenaut by a 
testator to execute a ])Ower ot appoiiituu'iit iii favoui of specific peiwam, 
ftr Parhn [181>2], 3 <Jh. hlO : 02 L. J. (li. :).V 
(Af) ('ampaium v. Winnlhu i*n. I.*) (-. lb 100 ; 24 L. J. C. 1\ 13. 

(/) MnrtthaTl v. JJroadlntnft^ 1 I’yrwh. 311) : pr}' PattOHOii, J,. 10 A. A E. 
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\^en the breach can be shown to have caused special damap,*i‘ 
to property. And then the action mustj be confined to the 
special damage. The damages ordinarily recovered against a 
living person would not be recoverable (w). 

The -same principles of common law which forbid actions Actions of 
by executors for torts, also forbid actions against them for a 
similar cause. The rule, however, has been broken in upon 
by statute : 3 & 4 W. IV. c. 42, s. 2, allows actions of tres- ^ ^ i \\r 
pass, or on the case to be maintained against the exccutora>Oi < • 42. 
adminstrators of any person deceased, for any wrong com- 
mitted by him in his lifetime to another in respect of hi^ 
pro])erty, real or personal, so as such injury shall liave been 
committed within six months before the death, and so as such 
action shall be brought within six months after the executors. 

&c., shall have taken upon themselves the administration of tin 
estate (x). But even in(lei»endontly of this statute, the plaintif 
has it fre(|uently m his power to waive the t,ort. Wlion 
besides the crime, property is acquired which benefits the testatoi . 
there an action for the value of the property shall sur\iv' 
against the executor. As, for instance, the executor shall noi 
be chargeable at common law for the ni.jnry done by his testatoi . 
in cutting down another man’s trees, but for the benefit ai’isin^ 
to his testator he shall (//). An intestate had tortiously taken 
and sold coal, the property of the plaintiff ; some of the tres- 
passes were comuiitlcd more than six months before his death. 

The ])hiint iff sued his administrators in trespass under the above 
statute for the wrongs done within the six months. He was 
then allowed to b^ng an action for money laid and received for 
the coal sold previously, althougli no distinct evidence could be 
given of the amount received f(>r it. The jury gave what they 
considered to be the value of the coal taken, (leductiiig tJic 
expense of raising and conveying it to market 

(^u) Fnilay 20 11 I). -IIU' 57 L 11 24 7, p. 

Loss from having; ])iii’cliaseU a tronsswiu is not in j^cnoiaJ. but iinulit 
under ‘'jiecial circuinstaiict's, be sudi speeial tlama«e t V)mpensation foi 
tcmi)oral or measurable loss must, in all net ions against exccutops, 
lested a(‘Cor(ling to the ordinary lules as to remoteness. 1 b., anfv, p. 50^ 

0/') See WoodlwUHC v. Walker^ 5 Q II I), 401 . 41) J. Q l’>. ooi) 

K\rk V. ToAd, 21 (4i. I> 4S4 ; 52 L. J. Oh. 224, • • 

(y) Per Lord Maiistield, Jfavihly v. Troft, 1 ('owp. 371, ;i7fi.* S(;e th^ 

(!ase, and the principle on which it was Lmnded, fully discusMul in 
PlidUpa V. lUmfnnf, 24 (^h. JL).4:ii) ; 52 L. J. (Mi. .S;i:i. 

(:) Powell V. iizY'v, 7 A. ^ E. 420 
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Of course, in such an action against the executors, vindictUe 
damages could not be given in respect of the malice of the 
original trespasser, or even, I should conceive, in resjiect of 
any insolent or violent behaviour while v-ommitting the injury, 
except so far as it caused pecuniary loss. Xo doubt the executor 
himself would not be atlecled by the amount of the verdict, 
as he would not have to ])ay it out of Ids own pocket. It 
might, however, he paid for out of the purses of the creditors, 
which would be most® unjust, and, in any case, it would be 
making the legatees and next of kin suffer for the motives and 
insolence of another party. 

As was said quite recently in the Court of Apjieal, in an 
action brought against executors for breach of ]>romise of 
marriage, all claim to damages of an exemplary or sentimental 
kind ceases with tlie death of the promisor {^). 

An anonialoiis exception to the principle that actions for 
tort do not survive, is the action for dilapidation against the 
eveentor ot a deceased' iiiciimlient. This has been explained 
by AVilles, (\J., on the ground that it is not considered as a 
tort in the testator, hut a duty winch he ought to have 
performed ; and therefore his rcpresentativt‘s, so far as he left 
assets, shall he equally liable as liimself (//). But it is now 
agreed that it is an anomalous action, based upon a particular 
custom of the realm, and not upon the coinirioii and ordinary 
principles of tlie law of England (r). The remedy is not 
merely for dilapidations hapjnming in tiic time of the last 
incumbent, but for the dila])idations existing at the time his 
iiicumhency ceases ; for he was bound to kc-cp the vicarage in 
sufficient repair, or to make compensation to the extent of 
])uttiiig it in re])air, and he had the same remedy against the 
lepresentatives of his ])redece8Bor, if he chose to employ it (r/). 
Two propositions have been laid down as to the amount of 
re])air : — first, that the incumbent is bound, not only to repair 
the buildings belonging to his l)enefic*e, but also to restore and 
rebuild them if necessary ; secondly, that he is bound only to 


(//) Finlay V. Chirnry, 20 i>. 1). at p TjOT ; r>7 1^. .f. Q. I». 217. 

(h) SoUeritv, Lnwrenrr^ ilK'h, 121 

(c) Jiryan v. Clay^ 1 E. A U. aS Kosx v Adrorl', L. 11. 11 (' W Uor) , 
;i7 L. J (I J*. 290. 

(d) Per Parke, H., Jlviilnnij v. Hrawan, .’I Ex. .I.IS, .*i02 
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repair, and to sustain, and rebuild, when necesssary. He is 
bound'4o maintain the parsonage (wliicA must be assumed tf> 
be suitable in point of size, and in other respects, to the bene- 
fice), and also the chancel, and to keep them in good order and 
substantial repair, restoring and rebuilding when necessary, 
according to the original form, without addition* or modern 
improvement ; he is not bound to Niip[.ly or maintain anytljing 
in the nature ofornament, to which painting (unless necesjar> 
to pieserve exposed timliers from decay), and whitewashing 
and papering belong. Tt is upon this footing that damage^ 
are to be estimated (e). If the state of the vicarage be such 
that timber or stone could be got for the necessary repairs, 
that would go in diminution of damages, but it is only a 
circumstance to bo taken into consideration in estimating tb(‘ 
Sum payable by way of com])cnsatioii (/). 

There are also some cases in wliicb the executor is in form 
sued upon a contract made with hims(df, and yci the action 
cliarges liim in liis representative ca]»acity only, and the judg- 
ment can only be for payment out of the assets. This is so 
where the action is for money paid by the plaintiff to the use 
the defendant, as ^.tVi'ulor (//). That imports that the plaintiil 
has paid it, not ou the personal account of the defendant, lini 
because he was executor ; that is, iu release of somethini: 
whicli would otherwise have been a burden* on the assets o* 
the testator. And the case iij the same where the claim i" 
on an account stated between the plaintiff and the defendant 
as pxecufor, of money due fronj the testator to the plaintiff (h) ; 
or of money due from the defendant as executor to tlie plaintiff, 
tor the only proof admissible in support of such a cause of 
action would be an account stated respecting debts due frcmi the 
testator himself (/). 


(r) Prr v. MvfcnJ/c^ lo M. A (*. 2111). .‘11 <» 'riic nirht to 

recover is coufijjnl to dilaiHdatioiiN to hoiiM's nml buil<lijjgN, aijd docN 
not extend to waste ))y digging giavel . lUm v. AAvuvli^ L. K. d (’. ,1‘. ().’>.■> . 
S7 L. J. C. 1* 21)0. As to hot-liouse^j. K*e Mffrtnt v. Jloe, 7 E A U. 237 . 
2(i L..T. Q lb 121). 

(/') Bunhurtjy. vhi nvp. 

(j/) Affhhtf y. Axithy, 7 lb A 0. IIS 4Hb 4.’>1, 4r>2 : (hrlirr v SJirtr 
3 M. A W 350. 

(li) iSrff(fr\ AfktmfV.l II. Ul 102. 

(/) AMy AMy, 7 R. A ('. 451 • and sec Jhtrxr v. Coiee, 3 Ring. 20 
(> R. A C. 25.') ; Jhmrll v. Graham, 7 1’annt. r»S(;. 
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2. In all the above cases, as we have seen, the executor is only 
liable as holding the ju'operty of tlie testator, and the jirdgnient 
could only be de honis Matoris, There are, however, many 
cases in which the executor is liable personally, whether he has 
got assets or not. 

The mo'st obvious of these cases is where he is charged 
upon a contract made with himself, oi* an obligation thrown 
upon himself, subsequently to the deatli of the testator. h"or 
instance, on a count for money lent to himself (/ ), or for money 
had and received by himself, as executor, for the use of the 
plaintiff*. Where an executor receives money to the use of a 
particular individual, it o])erates as a sjiecific a])j)ro}>riation of 
that money belonging to the jiarty, and he, in hi'^ individual 
capacity, must be liable for th(‘ money so received. It has 
nothing to do with the accounts of the testator. If it be the 
plaintilf’s money, he is entitled to it, whether there be assets 
or not, and whether Hie executor have or have not applied 
t/O other purposes the money so received (/). So where the 
claim is on an account stated with the executor of money 
received by himself personally (///)> goods sold and 

delivered to the defendant as executor, or for work and labour 
perfoi’ined and materials siipjdied to the defendant as executor, 
because these necessarily imply debts dne from the defendant in 
his own right (w). 

So if executors carry on tr^de, they must do it as indivi- 
duals, and for their own advantage (o), and they will be per- 
sonally responsible on all contracts entered jnto by them, even 
though they do not receive anything for themselves, but carry 
over the receipts to the ac-couut of the next of kin, for whose 
benefit the trade is continued ( p). 

A submission to arbitration by an executor is a reference 

(A") Rofip V. Jiou'lrr^X H. 111. lOS Pm'ivll \. (irttham^ 7 Taunt. r>St). 

(/) Ashhij V. Ashhij^ 7 B. Ac (\ 151, ir>:5. 

(wO 7 Taunt. 5Sr>. 

f In) Corner v. Shew, 3 M. A W. 3.*»0. 

00 Per J.ord Manslield, 1 T. U. 2‘K5 

(7O Wightinan v. Townroe^ 1 M. A S. 412. Sec as to the creditoi’s’ 
rurther remedy against the testator’s estate wlu*rethe latter has directed 
liiat the business shall be carried on, lie, JohtMtn^ Shearman v. Ilohhmtf,, 
15 Ch. I)iv. 54s : Strteldand v. Seymour, 2^ Oh. D. (hiG. The trading 
♦‘xecutors may sue ns execjutors if the money recovered Would be assets : 
Ahhott V. P*arfitt, L. K. 6 Q. B. 346 ; 40 i.. J. Q. B. 115 : Moneley v, llcndeXl, 
L. II. 0 Q. B. 338 ; 10 L. J. Q. B. 1 11 . 
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nob only of tlio cause of action, but also of the othei* question 
whethm* or not the executor has assets. ^ Therefore, ^vhere the 
arbilrator inis awarded tlie defendant to jiay the amount of 
the plaiiitif!‘\s demand, it is equivalent to detenu iiiinj;’ as 
between tliose parties that the cxeciitoi- has assets. The defen- 
dant is coiududed by the award, and (;aiinot plead jilftnp admlais- 
irant {(/). But it is different whcic tlie arbitrator lias merely 
awaided that a certain sum is due f!;^)m tlie estate, withoaL 
awardine^ that the executor is to pay it, for this amounts to no 
admission of eifects ; or where he directs the defendant to ])ay 
it oui of the assets, on a fixed day. for tliis m<‘ans if there ar(‘ 
any assets in his hands at that time(/). 

A ‘jiood deal of doubt has been I’aised ns to the liabiliLv of 
an executor for funeral expenses. The result of the d(‘cisioiis 
RC'eius to be, that where the executor has ]>ers(>nally oi’deied 
the fuixu'al, he is personally responsible wljcther iher(‘ be 
assets or not (.s)-. ii^d cannot, even out of the asseti*, as a^^ainst 
a cnnlitor, retain more than a reasonable amount, reti^ard l>eiii'.> 
had to the decree and (jouditioii in life of the deceasi^d (/}. 
Evmi where the executor i^ives no order for the funeral, he is 
liable for a reasonable amount, if hp iqioii an imjihed 

jmanise ; and where he is liable at all in f-his matter, he is 
liable ]icrsonally, and not in Ins representative character, iuas- 
inuch as the imjilied jiromise cannot jilacc Tiim in a dilVerent 
condition from that ni which ^lie would have been if he had 
made an express contract to tliafc efieca, which c(*rtainly would 
only have bound ^him ])ersonaliy {t(). Where, however, the 
executor has not ordered the funeral, and it has been furnished, 
not upon his credit, but. upon that of sonic other person, h(‘ is 
not liable primarily to the undertaker ; hut if he had assets lie 
is liable to repay the reas( liable ex[)enses so incnrieddiy tlu* 
party wdio has, defrayed them (.r). 

{(j) WotthnifftiUi V Jiftiloir, 7 T U CTi Jtan \ Un'<h I T K GIM 

Ihdih'H V. SHttoN. a l>iu.L> :2()U 

(/■) Pm/jsOfi \ //r/trt/, f K 0. Ltur \ //out ffbournc, \ I). A U\ ^ 

SM ’ ' . 

(,v) Jinrr \ li thou. S A A 111 .‘MU, ii 

it) Hancnrh \ Pod mor(\ 1 1) vA A<l 2GO lAlioauh \ J^Jdirrfrds. 2 
(' tXjVI 012. Soo ns to the ])Ositum ol jiii exetMitor wlio was husband 
of 1h(‘ (leceascd, In re Mr )/////. Ch. 1) 

(//) ItiujvrK \ ]*! trr. \\ V X .1. 2iS Ilat/frr \\ Mntd 2 M. X XS'. .‘iU . 

('orner \\ Shnr 15 A1 X W .‘17)0 Matfcnntx \. Jh injinrij, I. U. C. J,. ;i27, 

(./ ) Iinrf‘\. U'f/son. S A. X M. ;i4an * (irvrn \ Stdtnon^ S A. X M. lUS. 

^ \ N 2 
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ACTIONS AGAINST EXECUTORS. 

Ft has been held that an action for use and occupation of 
land by executoi\s as^ such makes them personally lift^ble (//). 
But it appears that this is not invariably so. It has been 
pointed out that the Stat. 11 Geo. 11. e. 11), s. 14, allows land- 
lords to maintain this action for lands held or occupied by the 
defendant. * Consequently, a decision which allei>ed a demise 
to the testator, and then, without stating any entry l)y the 
defendants, averred that they, as executors, promised to ])ay 
the rent, was liehl good. Maule, J., said; 1 think it discloses 
a sufficient chiik' of action against the defendants in their 
representative capacity. It in terms so charges them ; for it 
means that the plaintiff is seeking to charge them in respect of’ 
the assets of their testator. It is probable that they may be so 
liable. If the tc'stator lield tlie premises, and if the defendants 
since bis decease have not actually occupied, but have held 
only, and rent has accrued, they would not be personally liable, 
but the assets in their hands would be liable ” (?). 

We have seen l)efor(‘, that actions for rent which l>ccamt‘ 
due in the lifetime of the testator, must be brought against 
the executor in his re])resentative character, and the judgment 
can only l)c honis irsfaions (o). When a^lease to the testator 
devolves upon the executor, and lent becomes due after the 
death, the lessor, whether he sues in debt or on the covenant 
to ])ay rent, has liis election either to sue him as executor, or to 
charge him jiersonally as assigpee in respect of the perception 
of the profits (/»). And if he selects the latter course, it seems 
to be immaterial whether the executor lu^s entered or not, 
because the fact of his being executor ])ro\es the allegation 
that the estate of tlie lessee iu the premises lawfully came to 
the defendant (c). The result to the executor m either case is 
the same, though it may involve a different mode of pleading. 
Where an executor is sued in his representative capacity for 
rent accruing iu Ids own time, whether the action he debt, 
covenant, or use and occupation, he may plead plenf a(f mints- 
'fravit: and, under that plea, may show that the land yields no 

(y) V. AHhtonp,\ 11 Al A. lOl. 

(*) Ailtinsi V. JfHmplnTff, 2(y. H. 6r)4, IJ.IS. 

{(t) Aid(\ }). r>l 1 

(?/) 1 Wms. Saurul. 1 ; I Wnis. Notes toSaiiiid. 1 

(r) y. JiomtiquH, 1 U. A: B 2HS : WoJhotfnn v. llakcwill. ^ 

M. ic 0.2i)7 : Ilr Jinnux. *.17 Ch. D. 12S. 
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profit, and that lie has no assets alauuh: but if the land yields 
a profit equal to the rent^ iie will tail on such a plea, for he is 
bound to apply the ])rofits of the land tMvards payment of the 
rent in the first instaiiee, and his not doinj? so will be a devas- 
tavit, If, then, the land yields some profit, but less than the 
rent, it would seem that his [)lca should be [dene admiaistravU 
pnpJpv the profit (jl). Where, howevci*, the execfitor is sued 
in his individual eaj^acity, as assii^noo, for rent subsequently 
incurred, he cannot pkne admutiMravil, even althoug]i he 
be named as executor m the declai'ation ; Ibi* if the rent be ot“ 
less value than the land, as the law piiinn fane siip])oses, so 
luueli of the jirofits as suffices to make up the rent is a])pro- 
priated to the lessor, and (cannot be apjilied to anything else ; 
and therefore the ])lea would confess a misap[)licati()ii, since 
no other payment out of the profits can be justified till the 
rent is answered (r). The same elfect will be attained b} a 
special pkai, lor the defendant may discharge himself from ])er> 
sonal liability, by alleging that he is not otheiMse assignee 
limn by being executor of the lesse*% and that he has never 
entered or taken possession of the demised jiremises; and fnan 
all liability as executor, by alleging that the term is of no value, 
and that he has no assets (/). Where there are ja’olits, but to 
a less extent than tlic rent, the executor must confess that part, 
and plead to the remaind(‘r of the action the deficiency ot‘ 
assets {(j), 

Jf the term was assigned b}*tlie testator, it seems clear that 
the executor (‘aniidt be charged as assignee, because the lease 
did not ])asH to Imiu ; hut still lie will be liable in debt for tln^ 
rent, unless the lessor has accepted the assignee as hi^ tenant, 
and even m that case the executor will be liable, as executor, 
in covenant. If the executor enters, and afterwairds himself 
assigns the lease, then he is chargeable as assignee,’ for that- 
time only during which he occupied. And if he is sued tor 
rent incurred since the assignment by liimself, he is liable in 
his ^epresentati^ e character only {h), 

(f1) 1 WniK Saiiiid ill, a. 1 Wms NoteN to Nuiiid. I2i> Lf/ddajl 
JJunUtpiK 1 VVils -1 \Vili<on V. Wn/tf. 10 Ka^l :UI1 

(/") Jiurltlptf V 1 Sjilk ai 7 . Exoi''. l()84. Dtli v*d. * 

(/) /Vr Tmdal, (\1 . WoUaston. \. IMtewdL II 31. X • Lraidetf 

V. 0.rh‘if, 2 H. .V (\ 8iUi 

(ff) Jhthenj v /NY/orw.s, I 1>. \ Ad. 241 

(//) Wills kxors ir»lO, lit li cd. , 1 Wm*'. Sinnid. 111. a. 1 Wins. Note.s 
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Since then the amount of damajj^es which can bo recovered^" 
against the executor 'in au action fov rent, depends so much 
upon the amount of profit arising out of tlie premises, it is 
important to inquire upon what ])rinciples this profit is esti- 
mated. For this purpose, it is not sufficient to show that no 
profit was received b\ tlie executor, unless he can also show 
that no profit could have, been received b}" the exei’cisc of 
reasonable diligence- Therefore where the testator was lessee 
of iv'cmises at a rent of hO/. })er annum, and after Ins death 
the defendant made e\cvy effort to let them at the I’ent reser\ed, 
but failed to do so, and n(‘ver occupied the premises himself, 
nor dern ed any rent or profit from them, the jury, however, 
found that he might have let them for fin/. : it was held that 
he was liable to tliis extent (/). In a former ease it appeared 
that the lease to tJie testator contained a covenant to repair. 
He had underlet witli a similar covenant. The under-lessee 
allowed the premises to get into such disrepair that they were 
nearly wortlii'ess, and ultimatoly became insolvent, and ceased 
paying rent. The Court held that these facts were no defence 
in ail action against the executor. 'JMie real value, as against 
one who takes to the premises, and a(*cepts rents for them after 
the death of his intestate, must ]>e taken to be that which the 
premises would Jiave been worth but for his own act. if he 
had performed th^ covenant to rejiair, which he was liable to 
do, the promises would have been worth et least as much as t-he 
rent. He cannot take advantage of his own wrong, by availing 
himself of a reduction in value occasioned solely by the want 
of repair in his own time. As to^ the non-iiaymeiit of rent by 
the under-lessee, the plaintiff* has nothing to do with it. The 
value of the premises, as between him aud the defendant, is not 
affected by that (/"). 

But although the execubir is bound to apply the profits 
of the land in payment of rent, this rule, it seems, only applies 
to the case of yearly ])rofits issuing out of the land, and 
not to nionov arisine from tlie sale of land whidi he has 
dis]>osed of {1). Nor can any statement by the testator, as to 

to SSaniid. J27 • l/phrr v, ('aM'hrrt, 1 liCV. 127 : LvKjh \. 'I'horuton, 1 
B. & A. 620 Wihou Wifjg. 10 East. Hill. 

(v) ILtjruumf \\ Whuh'ff^Wv 11.741 

(7.*) Vrr C\\\ ^ lloi'nithjr \ \Vi}.shh 11 A iV E 01.*), 0;").“. 

(7) ('oil im Crouch, VAii 11.542. (ffucc rr, mifihl noi the moat'} be 
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41 k‘ value of lu8 property, be an} ground for charging tlie 
executors wMi such value, if contained in deeds to whicli they 
are nof parties {m), * i 

Where, -liowever, the action against the executor is brought 
on a covenant to repair, his liability prevails to the same extent 
as that of any other assignee, and a plea that the premises had 
yielded no profit since the testators death, ^vas bad on general 
demurrer {)t). 

Ilie last case necessary to notice ip which the executor ' 
lier^onally liable is \<herc he has connnitted any act ainouRting 
to .1 (ievastarti (o). Upon this [uiint there was a difference 
between the doctrines of Law and Kquity. At law, it \\as 
stated by Lord Ellenborough, that no case liad decided that an 
executor, once become fully res])onsible by actual recerjit of a 
part of his testator’s property, for the due administration 
thereof, could found his discharge in resjiect thereof, as against 
a creditor seeking satisfaction out of the testat.or’s assets, either 
on the scoiHi of inevitable accident, as destrue.tiou by fire, loss 
by robbery, or the like, or reasonable expectation disapjiointed, 
or loss by any of the various means wliich aftbrd excuse to 
ordinary aimnts and bailees in eases of loss without negligence 
on their part (/»). 

Ihit in E(|iiity an e\(‘eu(or was relieved against a bond or 
other claim upon his testator, lirought up against him afeer 
th(‘ assets liad Ikhmi aeeideiilally destroyed, ?is by lire, or theft, 
where theie had been no (hlay or negligenee upon liis part {q). 
Nor was he held responsible for tlie failure or dejireeiation of 
tJie fund ill wli^cli any ])ait of tlie estate might be invested, 
or for the insolveiiey or misconduct of any ])erson who might 
luive possessed it, or to wlioiii it might hayc been necessarily 
entrusted in the course of business, so long as he himself exer- 
cised a reasonable diligence, and acted strictly wnthni the line 
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taken as repieseiitiiijj tlu' land, so as to make the infrrr'if npon it amenable 
to file claims ol the lessor ' 

('/«-) Jfoiclct/ V Adam ft, 2 II 1^ (’a. 770 

(//) Tremere v. ^[orisoK, 1 Lhng. N i\ Sll ; atfirmed. Jlonndfjo v. 
II ihon^ 11 A. A E. ()4r) * Simp v Arirmaa, 12 C. l». N. S. ll(>. , 

(jS See as to what eoiistitiites a drtaftfanf, Wnis. Exors 9th ed. 

fit ^eq. / 

(/>) (*ros,sr^. Smith, 7 Kast, 258. 

(fj') Jfolt V. Holt, 1 t'h. C'a 190 iMdy (Iroft Lyndaoy, 2 Eieem. 1 : 
JotUfi V LetciHj 2 Vos. Sen. 240, 
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ACTIONS AGAINST EXECUTORS. 


Pro|)L‘r mode 
of plea<liiig 
by an 
executor. 


Judgment 
against him 


of duty. But if lie omitted to sell property when it ought tM 
have been sold, or left money due upon jiersonal security, and 
a loss ensued; or if?ie had himself been the author'’ of the 
improper investment ; or had without necessity entrusted the 
assets to a person in whose hands they were subsequently ]o^t, 
he was lield liable, even where that ])erson was his eo-executor 
or co-adiniiifstratoV (r). 

Tlie I'ules of Equity will now prevail over those at law (.s). 
It is the duty of an , executor, as of any other trustee, to 
keep the jiroperty with wdiicli he is enUi listed separate from 
his own ; and wher" he mixes the assets with liis own funds, 
he will be strictly responsible for any loss that may ensue (/). 

Where the executor is sued u])on any cause of action 
where the judgment will be (k honis hsfaioris, and he has not 
assets to satisfy it, he should plead accordingly. For a judg- 
ment against him, whether by default (/O or u])on a verdict on 
any defence except plenc adniinisharit^ or pletie aihmnislnirit 
pr(vdei\ is conclusive agajiist him that he has assets to satisfy 
such judgment (tO- But upon the two last-named defences 
tlie onus of proving assets lies upon the plaintiff, and a judg- 
ment against him upon them is only an admission of assets to 
the amount proved t^) be in his hands (./•). ' 

Whenever the action against an executor or adminisiraliu* 
can only be sujijiorted against him in that character, and he 
pleads any defence Avhich admits that he has acted as such 
(except a release to himself), the judgment against him must 
be, that the plaintiff do recover the debt and costs to be levied 
out of the assets of the testatoi, if the defciid?^,iit lias so much, 
but if not, then the costs out of the defendant’s own goods. 
As where the defendant pleads a defence equivalent to non est 
fcictiun ifHiatm'iSy or a release to the testator, or jiaymcnt by 
him, or non asHumpsit^ or plono admnmtmnit, which is Jbupd 


(/•) Clotujh V. Jioml. 3 Myl. Gr. 41H), 100 . llol/maon v. Uoh'mmrt. 
1 I)e (1 217: Jie HkV(h Oriental Comniereial Jianh \ SnrnK 

h. R. 10 Eq. 203. 

(v) Judicature Act, 1873, s. 2.‘», sub-s. IJ. 

(t) Freeman v. Fairhe, 8 Mer. 20, 43 . ('/arke\. Jleav. 202: 

Manney v. Jia/nner. 4 Madd. 413. 

He lligynijf. 30 L. J. Ch. 405. 

(jj) 1 Wins. Saund. 210, b. ; 1 VVms. Notes to Saund. 240. 

(.<) Jhid. : Jachnon v. Ihwley, Gar. A M. 07 . Yardley v. Arnold^ ihal., 
434 : Stroud v Dandrtdye^ 1 <1. A K. 1 15, 
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gainst him (//). Ihit where the defence is 'ne vuguen necutor 
or administrator, or a release to tJie defendant, and it is found 
againstfhim, the jud<»ment is, tliat t)ie idaintilf do recover both 
the debt and costs de bonis testa tons, <tr., et si non, do honis 
propriiii. I'he reason alleged is, that the executor cannot but 
know these to be tVilse ])leas. But it has Ijeen justly observed 
that tlie same reason ajifilies eciually to other plerfs where the 
judgment is different (^). Jl, however, the defendant has 
pleaded any other deleiiee, which gi ca to the whole cause (/i 
action, and is found lor him, he is protected {a). 

Except, however, where the judgment against the defendant 
is on a defence of jitono admin tstrar/t, which, as we have seen, 
is only conclusive to the amount of assets proved to exist, it is 
really a matter of small importaiK^e to the executor how the 
judgment is entered up. Jt only serves to iiostpone his fate by 
a single stage. Th(^ judgmeiiL is an admission of assets to 
satisfy it. 'I'herefore to a sa/r /(/( founded upon it, or an 
action of debt suggesting a detufstard, the ex'** utor cannot 
plead /done adnuntHiiavtt, but only (jontrovert tiie dvrastavd ; 
of which fact the judgment, and the sheriff’s retuiii of nutta 
bona testannts, are almost conclusive evidence, and judgment 
will be against the defeiidaiit de hunts ptojtms {b). 

Of (tourse where judgment is given against (he executor in 
his individual cajiacity, it must be from the very first de boms 
ptopriLs, and the testator’s assets are not liable at all. This is 
occasionally a very great hardfihip, where the plaintilf’s claim 
really aiises out of something done for the heiietit of the estate, 
which may be iicifectly sol ve^t, though the e.xeiaitor personally 
may be worth nothihg (r). 

]J. Actions by Trustees in Bankrujitcy. 

Under the Bankrujitcy Act, IKSo, the property of a bank- 
rupt divisible among his creditors is now’ admuiisterod by a 
trustee appointed by tlie creditors or by tlie Board of Trade. 
’’J'he i)ro[)erty vests iii him on appointment, and comprises 
all property belonging to or vested iii the bankrupt at the 

(//) 1 Wins. Sauiul ii 10; 1 Wms. Notes to Saund (>05, u.’lO; 
2 Wins, on Exois. is.")!!, iltli (*<1. . Gorton v. Grefionj, 3 B. ic §. 00. , 

(c) 1 Wms. Saiij.d. irii), b. ; 1 Wms. Notes to Saund. tilO, • 

(tf) Edw(ird.H y. Jidhet, 1 B. & A. 2^4. 

(^ft) 1 Wms SaumI 21‘>. e 837; 1 Wins. Notes to Sniind. 2.*)1. 

(^c) See Aiddttf v. Adthif. 7 B. A O. 4P.1. 
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ACTIOKS BY TOTTSTEE8 IN 13ANKRUPTCV. 


Princi])le 
upon which 
trustees of 
bankrupt iiia\ 
sue. 


Jin khnin 
D/^ahe. 


Cases in 
whicJi tlie^ 
may sue. 


Not for a 
mere per- 
f-onal injury. 


commencjemeiit of tlie bnnlcruptcy, or acquired by or devolviu|C 
on him during its coiitinuaiice. It does not comprise ])r()])erty 
held by the bankrii])<! in trust foi- other ])ersons (^/). ft would 
seem that the following observations, based u)>on decisions 
respecting the rights and duties of assignees under former 
Acts, may be made with regard to trnsiees under tlie Act now 
in force. 

Actions by trustees in bankruptcy stand very inucli on tlie 
same footing as those by executors, excejit that the rights of tlie 
latter are not so limited as those of the former ; for the executor 
rciiresents tlic deceased as to all his conti*acts and personal 
rights, whether they are available as assets Ibr the payment of 
his debts or not ; but tlie trustee takes only tliose beneficial 
matters belonging to the bankrupt’s estate which may be 
a])plied for tlie ]mrpose of distribution amongst his creditors (/>). 
Consequently the right of action, and tliereforc the amount of 
damages recoverable, depends ii])on the existence and degree of 
loss to the c'state of the ‘bankrupt. 

Tliis question was so exhaustively discussed in the (lase of 
Ileclihani v. DudiP, which ascended from the Court of Rxchequer 
to the Uousc of liords, that it will be necessary to do little 
more than refer to that case and (piote som*e passages from it. 
The ]>laiiititf had been engaged as foreman by the defendants 
at a certain salary for seven years, either party making default 
in their share of the (contract to pay the other 500/. The 
plaintiff sued for breach of thisi contract after his bankruptcy, 
the defendants pleaded bankriqitcy, iiiid the plea w^as finally 
held to he a good one, on the ground that the right of action 
passed to the assignees (/). 

The general princi])lc is, that all rights of the bankrupt 
which can be exercised beneficially lor the creditors do so pass, 
and tlic rigid to recover damages may pass though thcy,.are 
unliquidated. 

Tins jirinciplc is subject to exception. The right of action 
does not pass wliere the damages are to be estimated liy 
iilimediate leference to pain felt by the bankrupt in respect of 


(r/) I’miikrnptcy Act, 1SS3 ; U» 47 Yict. c. 02, &s. 20, 21, and 44. 

(/") Per William.y, fJ.. 2 K. L. ('a. 

(./ ) Jleclihnm v. Prakc, « M A X\\ S4(> : 1 1 M. A VV.;iJ5 , 2 H. J.. t'a. 
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Ws body, mind, or character, and without immediate reference 
to his rights of property. Thus tlie trustee cannot sue for 
breacii of i^romise of marriage, scductiorp, defamation, batter} , 
injury to the person by negligence — as by not carrying safely, 
nol eiiring, not saving from imjn’isomncnt by process of law ; 
even thougli some of tlicse causes of action may be followed by 
a consequential diminution of the personal estate, as w'here by 
I'eason of a personal injury a mao lias been ])ut to expense, or 
has boon prevented earning wage-, or^subsistenee ; or wli» c 
by the seduction the plaintitf has been put to expense (v) ; 
also the right of action does not pass in respect of wages earned 
by the bankrnjit upon a hiring after the bankruptcy: nor can 
tile right of action be made to pass to the trustee in rcs[)i*ct 
of contracts uncom[>leted at tlie time of the bankn][>tcy, by 
tli(‘ir ado])tion and comjiletion thereof, where the personal 
service of the bankrujit is of the essence of tlu; contract (//). 
IbU tilthough a right of action ior not niaiTying or not caring, 
in breach of an agreement to marry or v'ure, wont! :.ot generally 
pass to the trustee, a right to a sum of money, wheth(‘r ascer- 
tained or not, exjjressly agreed to be paid in the event of 
falling to marry or cure, would pass. Tlie agreement of the 
jiarties that money shall lie jiaid as compensation, makes the 
right to recover tJie money a jiait of the personal estate of tlie 
banki’upl, as much as a recovery, before the liankruptcy, of a 
judgment in an action for an injury to the person or character 
of the bankrupt, would do (/). • 

So riglUs of actum for trespass to hinds or goods in the 
actual ])ossessK)n« of a tradcK, do not jiass to ins trustee if Jie 
becomes bankrupt, because those rights of action are given in 
respeeb of the immediate violation of tlie jiossessioii of tlie 
bankrupt, iiide[>eiideiitly of liis rights of pro])erty, and are a i 
extension of the protection given to his person, and the 
primary personal injury to the bankrupt is tlie ])rineipal and 
essential cause of action (/•). But Wilde, C.J., in reference 
to tJiis doctrine, said, I apjircbend that if the trcspassei’ has 
done actual damage to the personal estate of the haiikrupi., 


unless there 
lias lieen an 
agreement lo 
l)ay money 
on a(*eoiint 
of u. 


i’re^pas8 to 
iaiiii or goods 
in Ins posses- 

siell 


0/) Prr PailvC, 15., 2 11. E. ('a fiJli 
(7/) Erie, J., 2 H L. ihi mi, hot. 
(/) Prr Maiile, J., 2 U. L Ca (J22. 

( 'j L‘s',\v'eII, J.. 2 II. L. (\i fll'l 



ACTIONS BY TRUSTEES IN BANKRUPTCY. 


55 () 


Nominal 

tlamages. 


When the 
final loss to 
the estate is 
the criterion 
^of damages. 


as well as committed a,tresi)ass on liis ]>ossossiou, there is 
authority which decides that assignees may nob maintain an 
action in respect of the diminution in value, or injury to the 
chattels, that have passed to them under the bankruptcy ” (/). 

Although, however, damages cannot be given for injuries 
which are merely personal to the bankrupt, ic by no means 
follows that actulns can only be brought where substantial 
damages can be recovered. Even where there is no actual 
damage proved, or wlnere the damage is merely nominal for 
a breach of the contract, still if that is in respect either of 
property or of a i>roprietary right, such as service or work and 
labour, even in that case it passes {m). 

AVhere the gist of the action is the loss to the estate, of 
course the damages are measured by tlK‘ loss which luih accrued, 
or IS likely to accrue at the time of action brought. Tlic bank- 
rupt had contracted for the purchase of iron, and gi\en bills for 
the amount. The contract was broken by the vendors while 
the bills were still cm rent. Subsequently tlic purcJiaser became 
bankrupt and the* bills were disliononred, and after such dis- 
honour his assignees sued for the non-delivery of the iron. 
At the time the contract was broken tliere was no diflerence 
betw een tlie contract and market price. Tfie plaiiitilfs claimed 
as damages the whole value of the ii*on, oii tlie ground that 
their rights were the same as those of the bankrupt had been, 
at tlie time the contract was broken. That, at that tunc he 
was entitled to recover the full value, siucci the bdls \veri‘ then 
current, and wdiile current operated as payment. The (Vuirt, 
however, held that the parties weve in the same situation as if 
no bills had been given, or the contract had not been U) pay 
by bills. And, there being no dilfei*ence shown b(‘tween the 
market iirice at the time of default and the contract [jrice, 
the vendees could only have recovered nominal damages; no 
more, therefore, could the assignees (n). In anotlier case — the 


Q/) 2 H. L <’ii. r>H4. As to wlietluM* the biinkinpl cjin suoJor sjH‘Cial 
(lamages resulting to himself, ajiart from the ticcniiiary damage resulting 
l() his estate see Jtot/ers r. tSpoirr, 12 CU, A F. 700 . Ilothisoif \ Sidiif’tfy 
L. n 1 Ek. :u:J , 35 'L. J Ex. 1S2 . Moi'ijtui V. Strhlo L. 'it. 7 Q B. Oil. 
(wO Loul Brougham, 2 H L, (5i. (UO. 

(//) Valjn/ V. Oahdeif, U» Q. B. 041 ; 20 L. .1. (}. Ik 380. So assignees 
for value suing in the bankrupt's name, but for their own lienefit, have 
been held under similar cireumstanoes to be only tmtitlod to nominal 
(lamages . (Unffithft v. Pvvnj^ I E. & K. OHO ; 28 L. .1. Q. B. 204. 
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correctness of whicb lias, hoAvcver, since been questioned — H., 
before ys bankru[)tcy, lent the defendant a phaeton on hire, and 
the latter by his neglipjonce injured it. ^The phaeton had been 
hired by H liimself from a tliird party, to whom it was sent 
back, who repiiired it and proved for tlie amount .‘igainst the 
estate. It was lield that the assignees might sue for breach of 
the (contract to use the phaetor in r proper manner. Tiiidal, 

O.J., said, “As to the question <*1 r^u.nages, if IF. before hi'^' 
bankruptcy liad don^* Mie neccissarv repairs himself, orhad 4 >aid 
for them when done, he would undoubtedly liave been entitled 
to the whole sum which was hud out; or if his estate had 
actually iiaid, or had been proved even likely to pay, any part 
of the amount proved against it, such jiroportions would have 
been the measiin^ of the damages sustained hy the bankru[it’s 
estate. But as there is no proof to this effect, tlu; eonseipiciiee 
appears to us to be, that th(‘ plaintiffs are entitled to nominal 
damages for the breueh of a contract, on which they had tlu‘ 
right to sue, and wliere no actual damage is proved ” (o). 

On the other liand, wdiere a right to recover a s])ecifie sum WhcMi it i» 
has once vested in the bankrupt, as by breach of an agreement 
to apply money tv jiarticnlar purpose, or to return the ])ro' 
ceeds of a bdl, ibis right ]»asses to the trustee unaffected b} 
the suhseiiueiit bankriqitey ; and it makes no ditterenee that 
tlie money wTongruliy r(‘tuined by the defendant has m fact 
been applied by liim In discharge of a debt due to himseir from 
the bankrupt, so as to leave tile wliole amount of claims u|)on 
the estate the same as it wuuild have been bad the money been 
properly applied! The trustee is still entitled to recover the 
entire amount originally due ( /f). A ftn ftori wull he l>e entitled 
where the act complained ot' hus caused a diminution m the 
bankrupt’s estate ; as, for instance, where the bankriijit lodged 
money N'ith the defendauts to apply in payment of his ivuir, 
and in coiisequeiiee of their not applying it as directed, the 
landlord distrained his goods for the amount ((/). So where the 
bankrupt sold his business to the defendant on condition that 
he should pay all trade debts, or ari-ange with the cTedit()rs„and 

(o) Porter v. T trleij^ ■ disapproved of m^^Ashdotv/f v. 

I/K/amellK, 5 Ex. D 280. 

(yO nai V. Sitrith, 12 M. 6c W. CAS : Alderw Keufhhj, 15 M A W. 117. 

ISec the facts of these (jases. anfe^ p. 117. 

(jj) Ildl V. Smithy nbf supra. 
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Right to sue 
for tiis ]K‘r- 
sonal labour. 


Whon an 
actiOTJ 


the defendant left eertsiin debts unpaid, it was held that the 
trustee in bankruptcy^ was entitled to recover the full ap'ount of 
the unpaid debts, as damages for the breacli of contract (r). 

The trustee, as has been stated above, has no right to sue 
for the proceeds of the mere personal labour of the bankrupt, 
due after his bankruptcy (s) ; though, if a jierson in his situa- 
tion should gain a large sum of money or considerable etfccts, 
then such money or , elf eots uonld undoubtedly belong to his 
trusioe (/). But this rnh^ onlv applies to what may be strictly 
termed personal labour. Theiefore, where the plaintiff uas a 
furniture broker, and had been cm])loyed by the defendant, in 
removing his goods, in the course of which employment the 
plaintiff procured vans, supplied [>acking-cases, and empl(»>e<l 
five or six men in the Y>a(.king, unpacking, and conveyam!Ci 
of the property ; and likewise cleaned and reiiaired some 
furniture, and found materials for this piii-posc ; it was ludd 
that his claim on this account was not a matter of j)ersonal 
labour, and that a ])ayment to the assignees was good (/O- 
The same decision was given where it appeared that the 
plaintifl* was a medical jiractitioner wliohad liecome bankrujit ; 
afterwards by an arrangement with a friend who hadjuirchased 
bis stock of medicines, be continued in possession of tliem on 
credit, carrying on his businesB as before, and was suppli(‘d 
with fresJi medicvies on credit. The debt Avas contracted 
under these circumstances, the plaintiff attending the defen- 
dant, giving him the benefit oi his skill, and furnishing Uie 
medicines which he thought necessary. The Court thought 
this came within the case of CrofloH v. P6ob\ and that it 
would be extending the principle hud down in Chippmdah v. 
TomlinHoth far beyond what was reasonable to apjdv it to 
such a state oi* things {x), 

111. Actions by Principal against Agent. 

Whenever an agent violates his duties or oldigations to his^'’ 
princi})al, whether it be by exceeding his authority or by 


(/O Ai(hdoion v. J .*> E\. I), 2'»0 

Vvr Loid Gain])bell, 2 H. (‘ii. (>I2 . (litppctuhilr v. 

Tomltmon^ 4 Dougl. ’.U8, 222, ii. 

(0 yV?*Bulli‘r, J.,7 East, ."iT,!). • net Alviiuloy, v. 

2 B. cV V. :>7H. 

(w) droftoti V. Poolc^ 1 B. ic Ad. r>GK. 

(./*) MlUott V CUtijton, IG B. 581. 
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positive miscJonduct, or by mere Tiep;lig3iice(//), or omission in 
the pr(;ipcr functions of Jus agency, or in any other manner, 
and any loss or damage thereby falls on his principal, he is 
resj^onsible for it, and bound to make a full indemnity. In 
such cases it is wholly immaterial whether the loss or damage 
be direct to the jiroperty of the principal, or whether it arise 
from the com])ensation which In* has been obligctf to make to 
third parties in discharge of his habhity to them, for the acts 
or oniiBsions of his agent. The loss dr damage need n^t oe 
direc tly or immediately caused by the act whicb is done, or 
which is omitted to be done. It will be sufficeint if it be fairly 
attributable to it, as a natural result, or a just eorise(]ucnci‘ 
But it will not be sufficient if it be merely a remote consc - 
quence, or an accidental mischief; for in such a case, as in 
many others, the maxim applies, Causa proxima^ von revioia 
spedatw\ It must be a real loss or actual damage, and ni t 
merely a probable or possible one. Where the bi*(‘ach ol 
duty is c-lear, it will, in tlic absence )f all evidence of other 
damage, be presumed that th(‘ iiarty has sustained a nomini.l 
damage (i). 

The above princi])les, quoted from the work of an eminent 
judge, are in fact c(puilly applicable io any other case wheu* 
compensation is sought for a breach of contra(;t, and present an 
accurate smninary of tlie general theory of damages. Another 
rule, however, must be added, whic/i we Jiave seen before* 
applies also to the case of sln?riifs and attornics (r/b viz., that 
even though a breach of eontract be proved, still if its per- 
formance could Itave been oi’mo jiossible benelit to the ])Uiinti1V, 
and tlierefore its non-pcrformaiice could have caused liiiu no 
jiossible injury, the action will altogether fail. \ few cases ii\ 
iWustration ot* eaeh of these points wiW he suWiewwv wpoxv t\iis 
jiraneh of the subject. 

If an agent should knowingly de|K)sit goods in an improper 
place, and a fire should accidentally lake plaec, l>y vhidi rliev 
are destroyed, he will be responsible for the loss (//}, And so 

(y) Set* a (taso v\ iKM-t* the 7iei^Ii.£reij<*(* eonsisfeO m lolIo\vin<r ;iii tstah- 
lished usage of ' le Stock Exclumjie to ^ll‘^^eL*aui tlie pnn'iKioti' of u 
statut(i : Nrihtfii v. J<tmci<^ J) Q. JL L). r>|i> . .M L. J. (^. \\. 

(c) Story. Aj>cncy, $ 217 c. 

(rt) pp. 480, 484. 

(/y) Story. Agency, § 218 v. Ihthtf, 0 Vis. CM). Sec Lilln} 
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where a barge, upon which the plaintiff’s goods were placed, 
deviated fi*om her course, and during the deviation a/»empest 
occurred, in (;oiise(|uence of which she was lost, it was held 
that the owner of the barge was liable for the value (r). In 
both of these cases the fire and the tempest might equally 
have caused the loss had the defendant performed his duty. 
Hut Tindal, O.J., stated the answer to the objection to be, 
that no wrong-doer shall be allowed to qualify or apportion 
his Oiwn wrong, and that as a loss has actually hap})ened while 
his wrongful act was in opeiation and force, and which is 
attributable to his wrongful act, he cannot set up as an answer 
to the action the bare possibility of a loss, if his wrongful act 
had never been done. It might admit of a different construc- 
tion, if he (!onld show, not only that the same loss might have 
Inqipeiied, but that the same loss must have happened if the 
act complained of had not been done. So where a jiarty has 
undortaken to insure goods, and has neglected to insure them 
altogether or has insured them so negligently that the 
plaintiff cannot recover against the underwriters, he will be 
liable for all the loss that has actually happened (p). Accord- 
ingly where a br(>ker, em])loyed to effect inswrances, omitted to 
communicate a material letter, in eonsecpience of which the 
assured failed in actions against some underwriteiN, and offered 
the broker the defence of others ; and on his refusal, without 
further consulting him, made restitution to others who had 
paid the losses without suit, it was held that the assured might 
recover against the broker as w(‘ll as the amount of the losses 
so repaid, as of those which he had never recovered (/). And 
so, where a iiarty employed to buy goods of a particular 
(luality for another, directs an agent to execute the commission, 
and be snpjilies goods of an inferior quality, in consequence of 
which the first party is sued by his employer ; the measilre 
of damages in an action by him against the sub-agent is the 

V ,f)ouhlnla(/, 7 Q. 1?. D. hikI Ifoyal E-rrhaiiffr Shipphuf 

Co. V T)f.ron. 12 A. ('ll. .’>(5 L J. 1>. 2()(i, where goods iiiipropeily 
earned on deck instead of under deck were jettisoned. 

(c) D( 4 rt;t V. (tarrett. (» Bing. 71(». 

Id) pfirtp Jiaieman. 20 Jur. 2(>r» . 2.’) L. .1. Banki. 10. 

(e) MaXhmjh v. linrhe}\ 4 Camp ir>0 : Parh v, Hammond., ihid. lU-l ; 
Holt, 8() ; S. (» Taunt. 40o. 

(/) Mapdow y. Forrenirr. Taunt. (}ir>. 
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amount of damages and costs that he has been forced to pay. 
If the ggods have been nefused by the party who originally 
contracted to purchase them, tlie original agent will be required 
to undertake to assign the goods to his sub-agent, or to sell 
them and account to him for the produce {g). 

A stockbroker, commissioned to sell sharefi, who words his 
contract in such a manner that it i? void by statute, is respon- 
sible to his client for t]ie full stipulacoi price of the shares, if 
the buyer repudiates tho contract, and it makes no difference* 
that the broker has adopted the form of contract which was 
customary at the Stock Exchange (//). 

In all these cases the actual loss is the measure of damages, 
and this measure may vary according to the time at which 
tlie action is brought. This point w.as a good deal discussed 
in a case, the facts of which have been very fully stated in 
an earlier chapter {i). There, as will he seen by reference 
to the statement given, the o^tners of the ship resisted the 
action by the charterers, on the ground ihat the damages t(^ 
which they were entitled for breach of the agreement to insurr*. 
entered into with them by the charterers, were a liquidated 
amount, viz., the value of the freight which was to have* 
been insured. In sup[)oi‘t of this doctrine, a judgment of 
Washington, J., was quoted. He says, “ The law is clear, that 
if a foreign merchant, who is in the habit of* insuring for his 
correspondent here, recei^es an order for making an insuran{*e. 
and neglects to do sq, or does sb differently from his orders, 
or in an insufficient manner, he is answerable not for damages 
merely, but as if Re were himself the underwriter, and he is 
of course entitled to the premium ” (/c). But Jervis, G.J., 

(jf') Mrthtimrhiff v. Jiniiuhm, S T.iinit. 202. A hiokcr iio^otiatmL’’ a 
sale between seller and biiyei, is not lesponsible tor the quality, though 
employed by the purchaser to ship the caij^o Zwdchrnharf ^ . AU‘,Y(tndf*t , 

1 U. i >S. 2H4 ; liO L. J. Q. B. 254, Ex. Ch. Recently, where an agent 
imiiroperly ])artetl with the possession of the goods of his ptinoipal, the 
latter recovered t he whole value of the goods Sfrarnic Co \. Ilri/tfz- 
viff/ui, 17 (J. B. N. S. 5t> ; and see Matthews x. Discount Corporahon, 
L. R. 4 C ]*. 288. And similarly where the agent, in disobedienee to his 
instructions, accepted a chciiue instead of cash on the conclusion \)f a 
transaction, and the cheque was ilishoiioured, he had to pay the whole* 
amount. Pape v. Wesfaeott^ [1894] 1 Q B. 272. 

(7/,) NeiJson v. Jamts^ 9 Q. B. D. r)4t> ; 51 L. J. Q. P.. .309. Oficoursc. if 
the client has authorised what was done, he not only cannot recovei 
damages, but must indemnify the brolcer. p. 572. 

(/) Charles v. ^17^///, 15 C. IL 46 ; 28 L. J. 0. \\ 197 ; ante, p. 288. 

(70 De Tasfett v. Cronsdlat, 2 Wash. C. C. K. 132. 

M.D. % 
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said, “ T think this is not the fair inference from what is there 
stated. It is not laid down that the broker, if guilty^jOf negli- 
gence in effecting the insurance, becomes himself an insurer, 
and liable to ])ay the exact amount for which the insurance was 
or ought to have been effected, less the amount of premium. 
If so, what IS the premium, which, as a matter of law, is to be 
deducted ? It clearly must mean that the amount of the loss 
is the reasonable^ not the ascertained lefjal measure of damages 
wMch the party is entitled to. That is,Jn effect, the principle 
upon which the damages would be ascertained here. If the 
broker has been guilty of negligence, it is hut just and reason- 
able that the customer should recover against him the amount 
of the loss, deducting what would be paid for premiums ; in 
other words, tliat he should bo recompensed to the extent to 
which he has been damnified by his agent’s negligence. But it 
is not a positive rule of law (/). And Maiile, J., in a judgment 
from which I have quoted before (>/0, pointed out that the 
action would lie at any moment after the negligence charged, 
and that the measure of damages might be a continually vary- 
ing sum, according to the facts that had occurred up to the 
time the action was brought. For instance where the plaintiff’s 
solicitor had failed to invest the princiiiaFs funds as lie ought 
to have done, it was held that he was bound to make good the 
loss of interest, but that he was entitled to a set-off in respect 
of a gain that had resulted from a fall in the price of consols 
between the time when the investment should have been made 
and the date of the order dealing with the matter (/?). 

The damages must of coui’sc be the necessary result of the 
defendant’s neglect of duty. Therefore, w^here the plaintiff 
had been non-suited in an action against the underwriters, on 
the ground of concealment of material information, and claimed 
in the suit against his agent to include the cost of tUe aJfction 
on the policy ; Lord Eldon said that there was no necessity to 
bring that action to entitle the plaintifi* to recover, and as it 
did not appear that the action on the policy was “brought by 

(V) 1.5 C. B. at p. 03. See also as to tlie measure of daniagres being 
not necessarily the whole amount of the insurance money, Cahill v. 
Dawson, 3 C. B. N. S. 100 ; 26 L. J. C. P. 253 ; ante, p. 290. 

(w) Ante, p. 289. 

(/i) Batten v. Wed gwomf Coal and Iron ('o., 31 Ch. D. 346 ; 55 L. J. 
Oh. 396. 
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the desire or with the concurrence of tlie present defendant, he 
ouf^ht upt to be charc^ed with tlie cost of it (o). 

The damages must also be tlie proximate and natural result 
of the neglect. Therefore, Avhere an agent is directed to invest 
the funds of his principal in a particular stock, and he neglects 
to do so, and the stock thereupon rises, the pvmcipal is entitled 
to recover the enhanced value, as i<* the stock haJ been pur- 
chased. So, if an agent improjierl} withholds the money of hi^ 
principal, he is liable for the ordinary*! ntcrest of the country 
whcTC it ought to be paid, and the incidental expense of 
remitting it, if it ought to be remitted. But he is not respon- 
sibh* for remote consequences that may accrue, such as loss of 
credit, or RUs]^ension of business hy the principal, caused by 
the delay in payment (^y). So, where an agent at Leghorn, 
having funds of his pi'incipal in hand, was directed to invest 
part of them in tiles and part in paper, and to ship the cargo 
for Havana ; he invested the whole in paper, wliudi, on the 
ship’s arrival, sold at a loss, whereas the tiles would have 
realised a profit. The defendant claimed to have the d.iinag(‘s 
estimated at the value of the money wdiich ought to have been 
invested in tiles at Leghorn, and not at the value they would 
have sold for at Havana. The Court decided against him. 
They said this measure would only be correct if the breach of 
contract consisted in the non-payment of t^ie money, and not 
in the failure to invest that sum in tiles, Spe(!ulativc damages, 
dependent on ])ossible successive schemes, ought never to he 
given ; but positive and direct loss, arising plainly and imme- 
diately from the Ureacli of ordbrs, may be taken into the estimate. 
Thus, in this case, an estimate of possible profits to be deriverl 
from investments at the Havana, of the money resulting from 
the sale of the tiles, taking mto view a distinct ojieration, 
would have been to transcend the proper limits which a jury 
ought to respect ; but the actual value of the tiles themselves, 
at the Havana, affords a reasonable standard for the estimation 
of the damages (</). 

In a later case an attempt was made to assess the damages 


(o) Seller V. JForJi, Marsh. Ins. 243, 4th ed. 

(;>) Shott V. SJnj}tvtfh, 1 Block. 103; Story, Agency, §§ 220, 221 
)iut see as to bankers, }). 

(</) Jiell V. ('inmingham, 3 Peters, QJ), 85. 
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in an action by principal against agent, as if the suit had been 
one between purchaser and seller. The plaintiff instructed the 
defendant to buy on his account, and ship to him from Hong 
Kong, a particular sort of opium. Ko such opium was pro- 
curable. The defendants shipped an inferior opium as being 
that which they |iad been commissioned to buy, and advised 
their employer to that effect. He re-sold the opium to a third 
party. On arrival, the inferiority was discovered. The pur- 
chasier made a claim ujlron the plaintiff for damages, which he 
recovered. The plaintiff then sold the opium for whatever it 
would fetch. It was (iontended tliat, upon shipment of the 
opium, the relation of vendor and purchaser was established 
between the defendant and the plaintiff ; that the latter was 
entitled to he put in the same position as he would have been 
in if the o[)ium he ordered had been supplied ; that is to say, 
that he was entitled as damages to the difference between the 
price paid for the inferior ojiium, and the market value of the 
superior opihm. The Court held that the relation of principal 
and agent continued tliroiighout the transaction ; that the 
plaintiff was only entitled to the damage he had suffered by 
the defendant’s breach of duty, subject to, the rule that such 
damage must not be too remote ; that upon this footing ho 
was entitled to be repaid all the money he had expended in 
purchasing an article which he had never ordered, and the 
damages which lie had to pay to the inirchaser, and all inci- 
dental expenses to which he had been put in the transaction (r). 
It is evident that uj)on no view of the case could the jilaintiff 
have recovered the damages he claimed, since' they \vould have 
put him in a much better position than he would have been in 
if his instructions had been carried out. He would then have 
paid for superior opium, and his profit would have been the 
difference between the two prices of such opium at Hong Kong 
and London, minus all costs and charges. 

Breach of contract, prbnd femp^ involves a right to recover 
nominal damages, even though no actual loss is iiroved, or 
even suggested ; as, for instance, where the action was by a 
customer against a banker for dishonouring his cheque (,s). In 

(r) (\maUglo% v. Gihh, U Q, B. D. 220 ; 11 Q. B. D. 71)7 ; 51 L. J. Q. B. 
r>9H , r)2 L. J.'Q. B. 5SH. 

(«) Marzrtti, v. U'lHiam*, 1 B. 4: Atl. 415. And see Fraif v. 

1 E. A E. 839 ; 28 h. J. Q. B. 232 ; mUe, p. 481. 
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sneh a case, however, lately substantial damages were given by 
a juiy, g-nd very fairly, because the injury to a man’s credit 
may not be the less real, because it was not capable of proof {t). 
But when the agent can show that under no circumstances 
couhl any benefit to the principal have followed from obedience 
to his orders, and therefore that disobedicjice to them has 
produced no real injury, the action will fail. Therefore, if an 
agent is ordered to procure a jiohcy of insurance for h\F 
principal, and ncglectp to do it, and yef the policy, if procured, 
would not have entitled the ])rinci])al, in the events wliiiih have 
happened, to recover the loss or damage, the agent may avail 
himself of tliat as a complete defence. A foriiort, where the 
principal would have sustained a loss or damage, ii‘ his orders 
had been coinjilied with. Accordingly, if the ship to be insured 
has deviated from her voyage ; or the voyage or the insurance 
is ilhigal ; or the ])riiieipal had no insurable interest ; or the 
voyage, as described in the order, would not have covered the 
risk : in all such cases, the agent, though he has not fulfilled 
his orders, will not be responsible (//). In estimating, too, 
the amount of benefit whicli might flow from the defendant's 
obedience to his orders, the Court will not take into considera- 
tion matters of mere speculation. Therefore, wlierc the 
plaintiff directed the dcteiidant to effect an iiisiiranee on slaves, 
to wliic-h he was entitled in lieu of wages as^ mate on board a 
ship, and tlie shij) was lost, it was held tliat he could not 
recover against the agent for neglect to insure the slaves, as 
not heiug an insurable interest. And it made no ditferenee 
that in point of ftict these sliT\^es were frequently the subject of 
insurance at Jdveiqiool, Avhere the loss was always paid by the 
underwriters, without disputing the question. The (ioiirt 
were clearly of opinion that the plaintiff could not recover in 
this action, more than he could have recovered in an action 
against the underwriters (c). 

Another ground of edaim by principal against agent arises 
out of the well-known rule of equity, that an agent cannot, 
without the knowledge and consent of his principal, be allowed 
to make any profit out of the matter nf his agency b<iyond.his 

(/) llohn V. Strtr/fiwl, 14 B. 

Cw) Stoiy, Ageury, ^ 222. 

(/•) v. JJr Ta»ict^ 7 T. 11. I.*)?. 


When 
defendant 
may show 
that no loss 
could have 
taken place. 


Ag nt bound 
to Mccount for 
prolits. 



566 


ACTIONS BY PRINCIPAL AGAINST AGENT. 


proper remuneration as agent. Consequently, any ]>roiit that 
he does so make, lie is liable to account for, and hand^ over to 
his ])rincipal (x). And. in estimating the damages payable by 
the agent, he will he treated as a wrong-doer, and a ])re- 
suinptioii may be made against him whicli could not be made 
against a persoii. who was not a wrong-doer. For instance, 
the agent oV a company agreed with the owne'' of a mine that 
it should be sold to the company for a price partly in casii and 
partly in paid-up shareft. He made a private arrangement with 
the agent to give him for his trouble 600 of tlie paid-iq) shares. 
The company })roved a failure, and oOO of the shares remained 
in the agent’s hands. Jt was held tliat lie was liable to account 
for these shares, and then the question arose at what value 
they should be estimated. The Court held that, as against a 
wrong-doer, it must be assumed that the shares could have been 
disposed of for their full amount to solvent ]>erRous, who could 
have paid up the calls. They, therefore, affirmed an order by 
which the agent had beeU directed to pay over their full nominal 
value (//), So, where the promoter of a comjiany had made a 
present of shares to a director, it was held that he must account 
for them to the comjmny, and that they had the ojition of 
claiming the shai’cs themselves, or the highest value they had 
reached while held by the director (i). And where an agent 

(.r) Pnrh r w. MvKrnnd^ ll. 10 (jli ‘.U) . U L ,1. (!li. lli.") Haifit 
L. U. 10 Ch. 511 , 44 L. J, Cli. 721 lUufiuill \ (.tu'linn, 0 (!h. D. 
.'371 ; 47 L, .1, Ch HO Kmma Mmr v. Grant., 11 (Hi. I). 91S . Emma 
Mine V. hnrus., 4 C. V. D. HOU ; 4H C’. 1*. 2.77 ^yftah>|/ Jirhhfr Co. 
V. (rvern. o (i. IJ. I). 1011 ; 411 Jj. .1 Q. I>. H20 Honfon Drrp Sea Fiithintf 
V. HOCh. 1). HHll, Maijor op Salinnl \ [18111 ] 1 Q. 13. 

]()8. Tilt! principal cannot follow any invcstini'iit which the agent lias 
made by means of his wiongful gains Lt.\frr v Sfnhhh.^Tt Ch. I). 1 , and 
.71) ].. J. ('ll. .770, 

(?/) McKay' « (Use. 2 Cli IX 1 , 4.7 L. ,1. C'h. 118 Dr Kavtgnrn f >/.yc, 5 
Cai. D. HOa ; 4() L. .). Ch. HGO : Pcnraon'n Cais(\ 7 Ch. D. HHG ; 4(> L. J. Ch. 
HHl) Nantyylu Co. v. Grain, 12 Ch. D. 7H8 Mitralfru Cafir, Lj OH. I). 
1(59 ; 49 L. J, Ch. 301 * Iftrurhr v. Siiiix, [1891:] A. C. (574. Directly the 
(»ppositc ])resum}>tion would be made in an action against a director for 
fraudulent statements, whereby a person was mihiced to take .shares which 
had a vnliic until the fraud was discovered, and then became worthless : 
T(oycnm v. Grant, 2 C, 1‘ D 4(51) . 4(5 L. J. C 1*. 63G. See Arhwright 
\. yru'ho/(il. 17 Ch. J) 301 ; 70 L .1. Ch 372 , Prr/i Derry, 37 Ch. iX 
at p. .791 icveised on another point, 14 Apt). Ca. 337 , .78 L. J. Cli. 864. 
rtepreseiilatioiis \vlnc*li are flesigned to impose upon the imblic will not 
support an action as between pei’soiis who were parties to the fraud,, and 
cognisant of the real state (»f the case E.v parte Taylor, 14 Ch. I). 390 ; 
49 L. J. Ch. 177. 

(:) FaU h V. Itahdahs Ity Co , 23 (J. 13 3(58 : .78 L. .T. (}. 13. 579. See 
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wsiH bribed to induce his ])rincipal to enter into a contract 
which turned out to be to his disadvantage, it was licld that 
the prinSiiial was not only entitled to recover from the agent 
the bribe which he had received, but also to sue the agent and 
the briber jointly or severally for damage representing the loss 
which he had incurred by entering into the contract, and that 
the sum recovered in respect of the bribe could not be deducted 
from the damage recoverable in the later action (a). 

Where a principal instructs an agentJbo buy or sell goods for Sale by agent 
him, it is a fraud ii the agent sells his own goods to* the 
print i^ial, or imrchases them for himself, beeause the principal principal, 
assumes that he is getting the advantage of his agent’s skill and 
intelligence in making for him the best possible bargain, and 
this he obviously does not get if the agent is making a bargain 
for himself. Such a transaction may therefore be set aside at 
the option of the principal (Z<). Where, however, matters ha\e 
gone so far that the transaction cannot be undone, the principnl 
is driven to an action for damages, ii wliich he w’ll recover 
such a sum as will recompense him for the loss actually caiiseti 
by the agent’s fraud. What that loss is was discussed in the 
following case. In August, 1875, the plaintiff, on the advice Damages 
of the defendant, nistructi'd the latter to buy for him .‘110,000/. eunmVbe'set 
worth of rupee paper. The defendant transferred to the plain- aside 
tiff his own paper which he professed to have bought in the 
usual way on the Stocjk Exchange. Rupee paper began to fall 
in value, and in March, 187 6 ,, the plaintiff sold it at a loss of 
4o,00o/. In an action for a fraudulent misrepresentation the 
original Oonrt lyvarded the, full sum of 4o,000/. as damages. 

On appeal the verdict was set aside as being excessive in amount. 

Bramwell, L.J., compared the case to that of an animal sold 
with a fraudulent warranty, where the damages are the 
difference between the price at which ilwiis purchased, -and that 
at which it might have been sold. “ Here the question is, what 
could the plaintiff liave obtained if he had re-sold the rupee 
paper which he had been induced to purchase by the fraud of 
the defendant. It was for the insolvent to consider whether 

as to the allowances 1 h‘ made to a promoter of a coiiiiiany for secret 
profits made by him, Lyduc^f Wigpool ('o. v. Oh. D. 85 , 55 

L. J. Ch. 875. 

(rt) Mayor ofSalford v. Lnvr, [1891] I Q B. 108 ; 00 L ,1. Q. B. 

(Jf) Itoths^hild V. lirookman, 5 Bligh, N. S. 105 , aftirrning 3 Him. 153 
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he would sell it oi* retain it The retention of it was his own 
voluntary act. ]f he elected to remain owner after the rupee 
paper began to fall in price, his loss was not owing simply to 
his having purchased it, but to his having purchased it and 
retained it. When I say that his loss is to be estimated by the 
price which he might liave obtained upon a re-sale, 1 mean that 
he is entitled to include the commissions which he would have 
to pay upon the sale and the re-sale ; further, he would not 
have been bound to re-sell hastily and unadvisedly, but he 
ought to have time allowed him to as6ertain what his loss 
really was. Upon these principles the amount must ])e 
calculated at which the damages are to stand ”(r). 

The same question arose in a different form in a later 
case {(i). There F., in 1H71, purchased a coal mine for 1 2,000/., 
in partnership with four others. In 1873 he and one of his 
partners became directors in the Cape Breton Co., to which 
they, through a nominal vendor, sold the coal mine for 42,000/., 
the fact thatjt was their property being, as it was said, concealed 
from the company. It was admitted that such a transaction 
might have been set aside by the company. This, however, 
was impossible at the time of the application against F., as 
before any discovery of the fraud the company went into liqui- 
dation, and the mine was sold. The sale took place under a 
scheme of arrangement passed by the shareholders and sanc- 
tioned by the Court, and when the sale took place the share- 
holders knew of F.’s interest in the property, and decided not 
to repudiate the purchase. In 1 884 a creditor and contributory 
of the company took out a summons against F. under s. 165 of 
the Companies Act, 1862, for a misfeasance by reason of the sale 
of the property to the company. It was assumed tliat under 
this section the Court could order the director to pay any sum 
which could have been recovered from him by the compaiuy in 
an action. It was contended on behalf of the creditor* that 
F. was liable to account to the company for the profit he had 
made by the sale, that is the difference between 12,000/. and 
42,000/. ; or at* all events to the difference between 42,000/. and 

(6) Waddell V. Blocliey, 4 Q. B. 1). 078 ; 48 L. J. Q. B. 517. 

(</) In re Cape Breton Cowpanij^2(\V\i. 1). 221 ; affirmed 21) C^h. D. 795 : 
Caeondhk Beiitinck v. Fenn^ 12 App. Ca. (>52 ; 57 L. J. CUi. 552 ; followed 
Lady well Minttig Co, v. Brookes, 85 Ch. D. 400 ; 5C L. J. CJj. 684. 
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whatever was the real market value of the property at the time. 
Tt was held by Mr. Justice Pearson, that the only relief which 
could Rave been ^iven would liave been-^to rescind the sale, and 
as this could not now be done, neither of the sums suggested 
could be awarded as damages. If F. had originally purchased 
the property as trustee for the company, then his re-sale at an 
advanced price would have been a mere nullity, and he could not 
hav e retained any of the profits on r.ncb re-sale. But admittedly 
in 1871 F. stood in no fiduciary relation to the cornpanj. \s 
to the alternative blaim, Mr, Justice Pearson said : “ I am not 
aware that F. and his partners were bound to sell at the market 
price, and I cannot understand why this C^ourt ih to take the 
market price or any other price. A vendor has a right to stipu- 
late for what price he pleases. It is for the purchaser to say 
whether he will give that price or not. Why, therelbre, I should 
say that in the year 1873 the vendors of this pioperty were 
bound to sell at the market price, 1 do not know/’ 

This decision was affirmed on appeal by l.^wd Justices 
</otton and Fry {dissontirntv Bowen, L.J.). They held that 
the sale by the liquidator was ,i sale by the company, and bound 
the contributory who was taking action against F. The com- 
pany, therefore, with full knowledge of the facts wliich uould 
ciiiitle them to rescind the contract, elected to hold by it. This, 
in the opinion of the majority of the Court, [mt an end to any 
further claim against tlic agent. Damages could not be calcu- 
lated on the difference between the purchasing and selling price, 
because at the date of the jiurchase F. was not a trustee for the 
company. Noiicoiild a claim be made for any profits clandes- 
tinely retained by 11 le agent at the time of the sale as the 
difference between the selling price and the market price, because 
the voluntary ratification of the purchase by the principal was 
equivalent to a new sale by the agent to the principal*, after the 
relation between them had ceased. The profits, if any, made 
by F. had not been made clandestinely or surreptitiously, as 
they had not arisen from the original transaction, but from' the 
adoption of it by the principal. They also drew a distinction 
between the case of an agent who is directed to go intQ the 
market to buy goods, but who actually sells his own, and the 
case under consideration, wliere a contract was entered into for 
a specific property, which could only be liad on its owner’s 
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terms. On the other hand Bowen, L.J., thought that the 
right to retain the subject contractecj for was different from 
the right to compel thd agent to hand over profits improperly 
retained by him. He likened it to the case of an action on a 
fraudulent warranty, where the purchaser may retain the chattel, 
and sue for damages for the difference between its actual value 
and that wldch was untruly represented, lie thought, there- 
fore, that F. was liable to' repay the difference betw^een the sale 
price ,of the property',’ and its market value at the time of the 
sale. 

The decision was affirmed in the House of Lords (e), but on 
different grounds. The questions of law on which the judges 
had differed in the Court of Appeal were left undecided. Their 
lordshi})s considered that it was not made out that there was 
any concealment of his interests by F. Nor that he had made 
any profit by the sale to the company beyond wdiat he could 
have obtained in the open market, and that the contributory 
who moved in the inatter^uid really no interest in the dispute. 

IV. Actions by Agent against Principal. 

Actions of this sort are generally brought by the agent for 
his remuneration, and seldom raise any special question as to 
damages. There are, however, tw’o matters which may bo 
referred to with advantage. 'I'hey are, claims by an agent, 
employed to sell for a commission, and claims for an indemnity 
in consequence of loss incurred by carrying out the instructions 
of his principal. 

The theory of a sale by commission is, that the agent is only 
paid for success. If no sale is eifected, or if it is efi’ected 
without his intervention (/), he gets nothing. This is the 
established rule by usage in the case of ship-brokers and house- 
agents (^). In other cases, where the rule is not absolutely so 
settled, the presumiition would be to tlie same effect,, unless 
there Averc something in the special agreement to lead to a 
contrary conclusion (//). On the other hand, if the sale has 

()») ('tdPinhhh Jienlinch v. Fenn^ 12 App. (Ja. 052 ; and 57 L. J. (di. 
552. 

(/) as to wdiat amounts to infprrent'nm^ Mansell v. Clements^ L. K. 

U C. V, i:i9. 

(</) Jtead V. B. &C. 43S . Siwvson v C.B. 002, 010 ; 

25 f.. ,1. P. 113, 110. 

(/<) Sec Alder v. Ihylc, 4 (’. B 035 ; 10 L. J. C. V. 232. 
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been effected by means of tlie agent, l»e is entitled to his full 
commission, though he Ijas not been put to either trouble or 
expense (^). ' 

The cases in which difficulty has arisen, haVe been those in 
wdiieh the agent, after incurring trouble or expense, has been 
pre\ented, by a revocation of his authority, from proceeding to 
earn his commission by effecting a sale. It is t^uite settled 
that a principal may at any tinu before a sale recall the 
agent’s authority, and that the interest which the agen^ hjs 
in e ffecting a sal<^,'is not such an interest as i)revents such a 
revocation (y). Where there has been a revocation, in the 
case of house-agents or ship-brokers, any trouble or expense 
the} have ])reviously incurred goes for nothing, and in the 
absence of a special contract, gives them no claim against their 
priiKjipal for reimbursement. But in other cases, an authority 
to sell cannot in general be revoked without reimbursing the 
party to whom it is given for the labour he has liestowed, or the 
ex}K*nsc he has been [iiit to. But this tight must a. u ays depend 
upon the terms of the contract ; and though the genei'al employ- 
ment may carry with it the right of revocation upon [laymciit 
for wliat has been done under it, yet it is perfectly possible 
that there may he a contract of emjiloymcnt of a qualified 
nature to the effect tliat if the work he not completed there is 
not to be any payment (Ic). 

As to an agent’s right to an indemnity, the rule is, that if 
an agent has incurred lossef^ or damages in the course of 
transacting the business of his agency, or in Ibllowing the 
iustruetjons of kis prinei[)ak he will be entitled to full com- 
pensation therefor (/). But in order to entitle an agent to 
rcctovcr from his principal under such circumstances, he must 
show, first that the loss arose from the fact of his agency ; 
secondly, that he was acting within the scope of his authority ; 
and, thirdly, that the loss was not attributable to any fault or 
laches on his part (///). Consequently, where an agent, acting 

(/) JIatiarUY. Clctncnif^, li. II. C. 1'. EV.l. 

{j) Sntart v. San(hn‘it, .”i (’. 15. 8Ur> ; 17 L. J. 0. P. 25S Taphii v. 
Flortuicc^ 10 U. 1>. 741 ; 20 li. J. (\ 1*. i:57 : ('amimnart v. Woodhurn, 
i:> i), B 400; 24 1 J. (‘-J’. 13. 

(Ji') Snnpxon v. Lamh^ 17 C 1*. 003 , 2r> L. J. C’ P. 1 13. 

(0 Stoiy, AgciKjy, § 330. See Jfood v. Shtlhfhrafiit.^ 3 App. Cn'^. SSi> 

Qu') Per llight Hon. T. Pemberton Leigb Fri,rtone v. Ttujl mforro^ 10 
Mco. P. r 175, 100 : PHis w.Pond, [1808] 1 Q, P,. 420. 
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Tinder the orders of his principal, has made a contract which 
his principal has not enabled him to carry ont, or h|Ls inno- 
cently warranted g:oo(is which do not answer the warranty, or 
has sold goods which turn out to be the ])roperty of a third 
person, if lie is sued, he may recover from his principal the 
damages and cost^j which he has been compelled to ])ay, or any 
other loss life has necessarily incurred {n). But if the losses or 
damage are casual, accidental, oblique, or remote, the [irineijial 
is npt liable. The agdhcy must be the cause, and not merely 
tlie occasion of the loss, to found a just claim fm* reimburse- 
ment (6), For instance, a stockbroker bought shares for his 
principal for the 15th July, and on that day, by his prineijial’s 
orders, carried over the transaction to the next settling day. 
The result was, that he became liable to pay the difference of 
price according to the rates of the 15th of July. Subsequently, 
the stockbroker became insolvent. The consequenc' was, that 
all his transactions were closed, and he became l^i^ble to pay 
the differcnch of price caVculated at the date of closing. It was 
held that the principal was liable to pay the first difference, 
but not the second, because that loss was brought on neither by 
the orders nor by the default of his princip|il, but by his own 
insolvency, for which his principal was not accountable. It 
was something completely collateral to the business on which 
his principal had ^employed him(j/>). Xor could an agent 
recover damages to which he had been put in consequence of 
warranting goods without authoTity to do so {(f). Nor where 
he had incurred unnecessary expense by carelessness or mistake 
in law (r). " *> 

No indemnity An agent is not entitled to an indemnity in respect of any act 
done by him, in pursuance of the instructions of his principal, 
which is illegal at Common Law or by statute (,v). There are, 
however, cases in wdiich a statute does not make an act ijlegal, 
but declares that it shall be null and void, and that no action 


(w) Fn,fhtn(‘ Y,Tu(jlwJvrro^ uhi mj). : Sonthnni v. IIou\ (’lo. Jac. 408 • 
V. 4 GO Luvetf v. Jldl^ h. \l 8 Gh. 1)21 , L. 11 18 

Eq. 182 ; 18 L. J. Cli. 551. 

00 Story, Agency, § 841. 

(yO Ihuivati v. im, L. il. 8 Ex. 242 ; 42 L. J. Ex. 1 79. 

{//) Stndhern v. Ilotc, Cro. .lac. 408. 

(/•) (}q}p V. TophaWy 0 East, 892. 

(.v) JottrpJ(/t V. Prhrrr, 8 B. A C. 089. 



ACTIONS BY AGENT AGAINST PRINCIPAL. 


573 


shall be brought to enforce it. In such a case, if a principal 
directs ^is agent to do an act which comes witliin the statute, 
and if the agent, before bis authority*' is revoked, incurs a 
liability by carrying out his instructions, the principal is bound 
to indemnify him. For instance, the defendant cin])loycd a 
commission agent to bet on his behalf. The^iisage of the turf 
is that a commission agent makes the bets in his* own name. 
Under the Gaming Act (8 & 0 Vic., g!’ 109, s. 18), lie could nof 
be compelled to pay a bet which he hall lost, but if he refused 
to pay his losings he would be treated as a defaulter, and 
pre>ented carrying on his business as a turf agent. In the 
particular case he made the bet in his own name and lost it. 
The principal then repudiated the transac.tion, but tlie agent 
])ai(l the bet and sued his principal. It was held that as soon 
as he made the bet be incurred a liability, enforceable not at 
law but by way of customary consequences, against which ln5> 
principal was bound to indemnify him (/). The special api>li- 
cation of this rule to bets made on comluission is nOw forbidden 
by the Gaming Act, 1892, but the rule itself has been followe<l 
in later cases arising out of the failure of the Oriental Bank in 
1884. An Act knywn as Leerning’s Act (:>0 tt ol Viet. c. 29) 
directs that contracts for the purchase of shares shall Ixi null 
and void, unless certain formalities are complied with. These 
formalities have been found to be impracticable from a business 
point of view, and arc never attended to on tlic Stocjk Exchange. 
The defendant employed tlfc plaintiff, a stockbroker, to 
purchase for him Oriental Bank shares. Tlie plaintiff did so, 
and by the iisag(fof the Stock Exchange made himself liable to 
complete the transaction, on pain of being treated as a defaulter. 
As usual the provisions of Leeiniiig’s Act were disregarded. 
The defendant swoi*e that he had never heard of Lcemiiig’s 
Act till after the purchase, but he bad bad frequent trans- 
actions through the })laintiff in which it had been disregarded. 
The bank stopped payment immediately after the purchase, 
and the defendant at once repudiated the contract under the 
provisions of the Act. The plaintiff proceeded to carry. out 
the purchase, and then sued the defendant. It was held. that 
the defendant had authorised him to proceed in the* manner he 


(jt) Read v. Anderson^ 13 Q. R. D. 771) , 53 L. J. Q. I>. 532. 
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had done, and was bound to indemnify him against the conse- 
quences, notwithstanding the provifiions of the Acy(w). A 
contrary decision was given in a very similar case, where it 
was found as a fact that the principal did not know of Leem- 
ing’s Act, or of any custom of the Stock Exchange to enforce 
transactions in w,hich it had been disregarded, and where there 
had been no course of dealing, such as existed in the last case, 
from which it could be inferred that he had in fact authorised 
the «stockbroker to act in violation of its provisions. The 
Court said that a person who employs an agent cannot be held 
to authorise him to act in accordance with usages of which he 
is in fact ignorant, where such usages arc unreasonable or 
illegal (x). If, however, the principal ratified the transaction, 
after knowing the flaw which would have ehtitled him to 
repudiate it, he is Ijound to carry it out for thfe benefit of the 
agent and all other parties concerned (//). 

(?0 V. Jindge^ f4 Q. B. 1). 400 ; r>4 L. J. Q. B. 1547. It may 

be doubtetl whether the facts of this case warranted the inference tliat 
was drawn from them. But, assuming? the infeience to be sound, the 
legal consequence would seem to be justified ; see jfcr Bowen, L.J., at 10 
Q. B. D., p. 398. 

(.r) Perry v. Parreft, 15 Q. B. D. .388 ; 54 L. Q. H. 446. See as to 
the employer’s right to recover d.amages from the agent in such a case, 
Ardsoff, V. 9 Q. B D. 540 ; 51 L. J. Q. B. 369, antc^ p. 561. 

(y) Loring v. 32 Ch. I>. 625 , 55 L J. ('h. 725. 



CHAPTEK xyni. 

PLEADING SPECIAL DAMAGE. 

We may now pass from the })rinciples which regulate the 
measure of damages to the rules of pleading and ])ractice in 
relation to them. Tliis part of the subject naturally I'esolves 
itself into three heads, which 1 propose to consider in the three 
remaining chapters. The first has regard to what is reijuii^ed 
of the plaintiff, in stating and specifying the grounds of his ^ 

claim. Tlie second relates to the mode in which ilie jury must 
proceed in assessing damages under the various circumstances 
of the case ; the consequences of any error into which they 
may fall, and the^nianner in which it may be rectified. Under 
the third head, f shall examine the power which the Coui't 
possesses to guide, alter, or review the verdi(5t, particularly as 
to its amount. 

Special damage must always be cxi>ressly averrech and Si)ccial 
proved, when it is so much the gist of the action, that without 
it no suit could be maintained ; as, for instance, in an action when it is the 
against a returning officer at an election, for holding a scrutiny 
contrary to statute 6 & 7 Viet. c. 18, s. 82, whereby the ]>lain- 
tiff was delayed and hindered in his riglit of ^ oting (a) : or 
in an action by a master for the beating of Ins servant (Z>) : or 
by a relation for the seduction of a female, quod fiorvihiiiu 
amisU{c): or in cases of slander, where the words would not 
of themselves he actionable (r/) : or for a iiiatler of general 
nuisance or injury to the entire public (o). In such a case as 
that last mentioned, the damage must be an actual tangible 

(fl) Pryre v. L 'Lcker^ 8 C. B. 58. 

(h) Mary's Case^ 9 Rep. 113. 

(r) See ant>e^ p. 506. 

(if) ¥alachy v. Soper ^ 3 B. N. C. 371. 

(f) Dolma v. Blachmore^ 9 Q. B.,991 : Dimes v. Detley, I." Q. B. 276 
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one to the plaintiff in reference to his existing interest. There- 
fore, where the action was for fixing an obstruction in ^public 
navigable river, and impeding the access to a house abutting 
upon it, it was held not to be a sufficient allegation of special 
damage to say, that the plaintiff was reversioner, and had a 
right to the free navigation of the river for the enjoyment of 
the premises by his tenants, and so was injured in his rever- 
sionary interest. The Court said, “ ff, indeed, an obstruction 
of' a public road appeared to be of a permanent nature, or 
professed, either by notice affixed, or in any other way, to 
deny the public right, and so led to an opinion that no road 
• was there, the value of the house might be lowered in public 

estimation, and so pecuniary loss might follow, for which 
an action would lie. But that is a peculiar state of things, 
which ouglit to be distinctly set forth, and by no* means arises 
from the naked fact that while the plaintiffs house was m the 
hands of his tenant, a public road had been obstructed by the 
defendant” (/'). 

Particular It is not, however, necessary to state or establish particular 
damage^* instances of damage. Therefore a declaration for obstmeting 
the access to the plaintiff’s house, whereby diyers persons who 
would otherwise have come to tlic house and taken refresh- 
ment there were prevented, was held sufficient without naming 
anyonc(/7). And so in an action for fraudulently using the 
plaintiff’s trade marks it Avas considered sufficient, at all events 
after verdict, to allege generally that “ by means of the fraud 
the plaintiff was deprived of the sale of divers large quantities 
of goods, and lost the profits that otherwise would have accrued 
to him therefrom” (//). 

Special In all other cases, whether the action be on a contract or in 

^be proved ^ no actual damage need 

unless laid, be stated (^). But then no damages, beyond those whieji the 
law infers, can be recovered for, unless they are specially 
stated. Under the old allegation of alia mormia in trespass, 

(J) 0 Q. n. 1004. See rnifc, p. .51(;. 

0/) V. Groreitj T) M. & G. 61 H, 

(/O Ih)d^en V. NimuV, 5 C. D. 100. 

(i) See ante^ pp. 4 — 7. But if the plaintiff chooses to state facts 
affecting the damages he can do so, unless the statement is scandalous or 
embarrassing : Millington v. Loring, 6 Q. B. D. 19p. 



PLEADING SPECIAL DAMAGE. 


577 


nothing could be given in evidence ’.vhich could be stated with 
decency in the declaration (/c). Accordingly, in an action of 
tresjwsB^nd false imprisonment, the plakitiff was not allowed, 
without a special allegation, to ])rove that he was stinted in 
his allowance of food during his detention (/), or that his 
health had suffered from the confinement (m), or that he had 
been remanded by a magistrate (ji). And so in an action for 
taking goods, where money had hsen paid to recover them, 
the payment ought to be alleged a ^ .special damage (o). /I 
fo'iivrti, matter wh'*cii itself Avould be a distinct ground of 
action, must be specially averred. Tlence in an action on the 
case for an excessive distress, in which no mention octuirred of 
any ^alc of the goods, the plaintiff* was only allowed to recover 
damages in respect of the detention n\) to the time of the sale, 
and not in respect of the sale, though it aj)j)earcd on the trial 
that the goods w^erc sold for less than their real value ( />). In 
one old case Lord Eaymoiid took a distincition upon this point 
in a(*.tion8 of slander, between words n^hich arc cffionabh* jn 
themselves, and those which are only actionable with special 
damage. In th6 latter ease, he said that evidence of S])ecial 
damage is allowed, though the ])articular instances of such 
damage are not specified in the declaration ; but in the forim r 
ease, particular instances of special damage shall not be given 
in evidence, unless stated in the declaration (q) ; but this 
distinction is no longer recognised (r). * 

So in trover, special damage, to be recoverable, must b(‘ 
specially laid (.s). In contracts, too, there an^ certain damages 
which the law \^ill presume,; as for instance, m an action foi 
not delivering goods, that tlio plaintiff had to buy others at a 
loss ; or in an action on a warranty, that the article really 
given was inferior to that which it was warranted to he. The 
extent of the loss must he proved ; but no notice need-be given 
of the species of loss whicli will be set up. But it is different 

(/.*) Stjtpnr/i V. 1 Sul 22r>. 

(/) Lowden v. (roodi'icli, I’eakc, 4(» 

(w) Pettit V. Addimjtou, I’eake, <52. 

(«) HoltHH V. Jjotvm^ (5 (’. & l\ 72(5. 

{{}) (^owper, 418 

(y?) Thompson v. Wood^ I Q. 1>, 13, 41)3 
(y) Browmnq v. Newman, 1 St ra. (5(3(5 
(/•) 1 Wrns. Sauiifl. 243 cl ; 1 WiiiH. Notes to Saund. 322. 

{/) See ante, p. 412. 

M.D. 


P P 
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where the injury complained of is of a merely secondary and 
consequential damage. As, for instance, that the plaintiff 
was sued for selling the same animal again, with il similar 
warranty (/) ; or that he incurred cx])ense in investigating the 
title of the defendant to land, which the latter had contracted 
to sell, but couki not, for want of title 
As the object of stating special damage is to let the defen- 
dant know what charges he must prepare to meet, the state- 
ment must always be as full and specific as the facts will admit 
of. ’^Accordingly, in an action for an irregrlar distre^ss, whereby 
the plaintiff had lost divers lodgers, without naming any, Lord 
Ellenborough rejected evidence that he had in fact lost one, 
because the name w^as not alleged, observing that the number 
was not so great as to excuse a spc'cifici description on the score 
of inconvenience (./•). The same reason fairly ai)])lied to a 
general statement thiit a party had, in consequence of the 
alleged wrong, lost several suitors (/y), or the sale of his 
lands (.2:) ; l)ut the rule was seemingly carried beyond just 
limits, when it was said that an allegation that a party had lost 
divers customers was insufficient, because th 6 y ought to have 
been named («). There was much more common sense in a 
later decision. The minister of a dissenting congregation 
alleged that, in consequence of the slanderous w’ords of tlie 
defendant, “The said persons frequenting the said chapel have 
wholly refused to "permit him to preach, and have withdrawn 
from him their countenance and support, and have discon- 
tinued giving him the gains and profits which they had usually 
given, and would otherwise have given.” Lord Kenyon held 
this sufficient, asking, how^ could he liavc stated the names 
of all his congregation ?(^). The question would have been 
quite as difficult to answer, had it been asked in the former 


case. 

Distinction The real distinction was that taken by Cresswdl, 

between between particular and special damage, where he said, “In 
particular and 1 

special Lewis v. Peake, 7 Taunt. iri8, 

^aamage. Hodges v. LJarl of Lltehfvld, 1 Bing. N. C. 492. 

(^•) IFesiwood v. Cowne, 1 St. 172. 

(y) Barnes v. Pnidlnt, 1 Sid. 

If) Ltiwe V. Ilarevxwd, Sir W. Jon, 190. 

(a) Hunt. V. Jones, Cro. Jac. 499 ; 1 Boll. Abr. 58 ; Bull, N. 1*. 7. 

(5) HaHleij v. Herring, 8 T. 11. 1 90. 

' ip) Bose V. Groves, 5 M. & G. 018. 
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an aption for slanderinp: a man in liis trade, when the declara- 
tion alleges that he thereby lost his trade, he may show a 
general ‘damage to liis trade, though ho c«annot give evidence 
of particular instances ” {d). The great additional weight 
which the jury would lay upon one instance specifically 
proved, makes it only fair that notice should be given that 
the proof will be attempted. A mere general ]c6s may well 
be announced in the same general way as that in which 
alone it can be ])rovcd. An actioii \»as brought for nut 
performing a conuact to let a house, whereby plamtiil‘ had 
sustained loss, and been obliged tollin' other premises at great 
cost and expense for rent and charges. It a]>peared that the 
premises, which were in Itegent Street-, had been taken for the 
millineiy business, for whicli they were well suited, and that 
the |)laintifl‘, not being suffered to oecujiy them, had sustained 
considerable loss from the passing by of the profitable season 
of the year. It was held that this evidence was admissiblt' ; 
Jliehards, (l.B., said there was, in ftnut-, no speti jl damage as 
such proved. The object of the witness’s testimony was to 
show that tli(‘ plaiiitift' had suffered inconvenience. And 
Graham, P>., remarked, tliat loss of‘ customers, and geneial 
damage oceasioriocl thereby, might have been given in evidence 
under the declaration, for it (diarged geiujral loss, without 
specifying any particular individual whose custom had been 
lost ; and it was competent to the ])laintJff to show certain 
damage sustained by breach of the agreement, without stating 
his loss more specifically in the declaration (c). 

After a revie^'j of the preyious cases the law has now been 
stated by the Court of Appeal to be, that in actions on the 
case where the damage actually done is the gist of the action, 
the character of the acts themselves which produce tlie damage, 
and the ciremnstanties under which these acts are 'done, must 
regulate the degree of certainty and particularity with which 
the damage ought to be stated and proved. As much certainty 
and particularity must be insisted on .both in pleading and 
proof of damages as is reasonable, having regard to the 

(<Z) Ami soo Aifldoif v. Ilurrhon^ I Ksp. 4S ; p.*4{>4 : v 

1 H. <k N. 251 : anfr. p. 495 . and M' Lotfqhfht v. Wclah. 10 Jr. 

L. u. m. 

GO wStmtIi, 11 Trice. 10. 


p p 2 



580 


PLEADING SPECIAL DAMAGE. 


circumstances and to the nature of the acts themselves by 
which the damage is done (/). 

t 1 princi})!©' which requires particularity (?f state- 

oterectly. ment, also calls for accuracy of allegation. An action for a 
nuisance, resulting from an obstruction to a watercourse, 
stated that it was caused by the erection of a mound of earth 
by the defendants. It ap])eared that the mound of earth 
would not, of itself, have obstructed the water, but that it 
crumbled away and was* trodden down, so as to cause the 
effect. It was lield that tlie evidence drd not support the 
declaration, as it alleged an immediate act of the defendants, 
whereas a consequential injury was all that was proved (g). 
And so in an action for false imprisonment, where it was laid 
as special damage that plaintiff had been forced to pay a 
large sum of money for costs, and the evidence was that he 
had em])loyed an attorney, but had not paid him ; it was held 
that the damage was not proved. But the Court said, that 
as to the money which the attorney had actually laid out for 
him, the averment was sufficient, for a man might well say that 
he had been forced to pay that which his agent had been forced 
to pay for him. In respect of the money advanced for him, he 
Avas in the same situation as if he had borrowed it to ]uiy it 
over (A). 

Of course, if properly claimed, damages in respect of the 
legal liability to th1» attorney could have been recovered though 
his bill had, not been paid (/). 

Accuracy of allegation is of less importance now when 
amendments are allowed in all cases where thp opposite party 
would not be unjustly prejudiced. 

Debt. The mode of pleading with a view to damages in cases 

within the provisions of 8 & 9 W. III. c-. 11, s. 8, has been 
noticed in the chapter on Debt (A). 

luteiTogii- . Interrogatories as to damages have been allowed wh&*e the 
tories. defendant desired to jiay money into Court (/). And Avhere in 

(/) IlMiffe V. Eram, [18112] 2 Q. iL, at p. 582 , 01 L. J Q. B. ,58.->. 

()/) FitzK'nnoiiH v. 5 'J’aimt. 584. 

(/d) Pntchft V. lioc'crUy 1 O. A M. 775 : Jonos v. Lvinx^ II Dowl. 148. 

(d) A7d^dM). 118. 

(/•’) Anto^ p. 247. 

CO ][orne v. Jlough. L. it. 9 V. P. 185 ; 48 L. J. (\ V. 70 : v. 

Bennett^ 82 W. R. 550 see llodmU v. Tmjlor. unfv. p. 508. Kor a case 
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actions for defamation tlie defendant gives a notice under 
Order og, Rule Wl, of matters as to which he intends to give 
evidence in mitigation of damages lie may interrogate the 
plaintiff as to the matters referred to (/O. 


whcje they wero (hsallowod, seo Jimrd/u^i /V//;w/'/*,L li. 1 Ex. 102 ; .35 
L. J Ex. (;y. ♦ 

See futfr, p. .'iOJ. 

(//) Sen if p w.Kniij). [1802] 2 P». 3i0: Oi L 3. Q. 15. .’>15. See al" 

Mai 'toff V. (liamhprloDK 17 Q. 15. I). 151 . .5* L J Q. 15. 118. 
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ASRKSSMENT OK DAMAGK. 


I. Aciioni^ (lijatnsf a soifflr Do- 
fondant. 

1 * Jvdff mont hy Con fost^ton. Jtofio- 
o'noo fa fho Maatoo^ Writ of 
Juquiry. 

2. Jndqmont hy Default. 

3. Jndywvut on, a Point of Law 

4. So ! ora I C/((inhs, irfii ro .sunioaro 

had. 

II Aotioius ay a Hast sou ral Do- 
fondants, 

1 . Wh orot h oro t .s* a [ ord i ot ay a inst 
alf. 


2. Whon .sonio pay Monoy into 
(\*urf. 

i?. Whon Judyment goon hy Do- 
fa nlf, ayainnt alJ or soino. 

Ill T ) 7/ on y oral or Da may on a or 
yiton than aro olannod. 

IV. Douhlo a nd Trohlo Da may os . 
T. Whon an onu anion hy tho 
Principal Jury may ho aup- 
pl tod. 


We have now discussed all the pi'eliminary steps necessary 
to a judgment for.damageb ; the mode <»r pleading, the species 
of evidence that may be adduced, and the rules of law that 
ought to be laid down for the guidance ol’ a jury. It now 
reiijains to consider the practical machinery by which the 
process is worked out. 

Where the case comes on for open trial, the jury who try 
the cause, of course assess the damages also, and ther^ the 
matter ends. But the case may never be tried in open court 
at all, or only part of it may be so tried, or only.ugEinst 
some of the defendants. Various distinctions also may arise, 
according as the action is against one or several. It will be 
simpler first to examine the mode of assessing damages where 
tlic action is against one, and then to inquire into the further 
complications which may arise, where several defendants are 
joined. 

I. 1. The defendant may confess judgment. This he may 
do either by means of a cognovit given beforcliand, authorising 
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an attorney to confess judghient and mark execution against 
him for^a particular ainoniit, or by consent order (^^), or by 
adinitting in liis pleadings that he has nh defence to the action 
or by implication ; as, for instance, where an executor pleads 
pUm admin is frarif, ov pb no adminislndul 'pvader. In all these 
cases, where the form of tlie conh^ssion adnpts that an ascer- 
tained sum is due (/>), judgmc’if ^‘s final, and execution may 
issue at once for the amount. Wher^ a cognovit was given for 
the paymenli of the money by iiistalmdhts, and by the te^jins ^f 
tlie arraijgemcnt the plaintiff was not to be ai liberty to enter 
up judgment, or issue execution unless d'dault was made in 
payment of a certain sum, with costs, by instalments, it was 
lieKl that on default being made in jiaymentof any instalment, 
execution might issue for the whole amount, in the absence of 
express words to the contrary (r). But where the whole sum 
does not become due upon default in any instalment, execution 
may still be issued for each as it becomes due and remains 
unpaid (^/). . * 

Where the amount for which judgment can be signed is not 
ascertained, it will be necessary either to have a reference to a 
Master, or to sue^int a writ of inquiry. 

The Courts were formei ly very strict in limiting the eases in 
whieli a refereuee to the Master could be substituted for a writ 
of inquiry. TJiey allowed it in actions upmi bills of exchange, 
promissory notes, bankers’ (dieques, covenant for non-payment 
of money, and the like, wliere*it Avas only necessary to eom])ute 
the amount of principal and interest due. But they refused it, 
where the action was on a bill of exchange for foreign money, 
or on a foreign judgment, or on a bond to save harmless, or on 
a covenant to indemnify, or on a bottomry bond, or for cabs 
due on railway shares, or even in an action upon a judgment 
recovered on a bill of exchange where interest was sought for, 
or in an assumpsit for a certain sum due upon an agreement (e). 
Now, however, by an order which follows substantially the 

(a) Cognovits and judges’ oideis by consenl iiiUvSt be liled \vi.hin 
twenty-one days. Eebtois Aet, ISOii, ss. 2U, 27. 

(Ji) See (>hit. roiiiis, *1711, 7Mi ed . Gr).7, 12tli ed * * 

(r) V. Tomlintton^ 3 Eowl. 4i) . Jianrtt v. Partnujfott^ r> B. X C. 
487 * Lt n'ruhjr v. Forly. 1 JM. Ac S. 700. 

(d") Danny. Gompcrii, 3 Dowl -107. 

(0 Cliit. Aichb. 92‘), l»tli ed. ; 1328, lltb ed 
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Common Law Procedure Act, 1852, s. 9 i, in actions or pro- 
ceedings in which it shall appear to tjic Court or a Judge that 
the amount of damages sought to be recovered is substantially 
a matter of calculation, it shall not be necessary to issue a writ of 
inquiry ; but the Court or a Judge may direct tlnit the amount 
for which final judgment is to be entered, shall be ascertained 
by an officer of the Court (/). And where judgment goes by 
default in the luise of alij claim for pecuniary damages, the 
amoiyit of damages may* be ascertained in any way^directed by 
the Court or a Judge instead of by writ of 'inquiry (< 7 ). 

The proceedings upon a writ of imjuiry do not come within 
the plan of this work. As to the amount which may be 
recovered, I may observe that tiie plaintiff must always recover 
nominal damages, for the writ of inquiry assumes that the cause 
of action has been proved {h ) ; therefore where the action is 
on a lease, the defendant is estopped from denying its execu- 
tion ('/). Nor can he object to the want of a stamp on the 
written coiitmct (j ). N(St prove absence of consideration for a 
bill or note (^). Nor c.an he show anything in mitigation of 
damages, which might liave been pleaded ; as, for instance, that 
he has a set-off {1), or that he has paid part of the demand (m). 
Nor need the plaintiff* prove his interest in a policy of insur- 
ance ('/^), nor even produce the document j as, for instance, a 
bill of exchange, upon which lie sues { 0 ), 

The state of things under which a writ of inquiry is brought, 
assumes that not only a cause of action, but that ihr cause of 
action laid by the plaintiff is proved. Wliere the amount 
(daimed is such an essential part of the desi'iription of the 
cause of action as to be a material and traversable statement, 
as, for instance, the amount of a bill of exchange, no evidence 
is required on the writ of inquiry (/>) to entitle the iilaintiff to 

(f) 0, 36, K. 57. Or by an official referee : O. 36, R. 27 A. 

O?) O. 13, U. 5 ; O. 27, R. 4. 

(A) J)c Gnillon v. L^Aigle, 1 B. A V. 36S . Bods’ v. Ecana, 15 C. B. X. S. 
(*> 21 . 

('fc) Collins V. jRf/hnt, 1 Ksp. 157. 

(j/) Banhury Cnion. v. Rohimson^ Dav. A !Mer. 1)2. 

(/i) i:ihoph^7'd v. ('harter^ \ T. R. 275. 

{V) Caruthera v. Grahatn^ 14 East, 578. 

(//i) V. 2 Q. B. 254. 

(/a) ThHluHSon v. Fletcher, 1 Doug. 316. 

Ip) Lave V. Mullins, 2 Q. B. 254. 

Lane v. Mullins, uhi svp. 
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recover it. But it is otherwise where the distinct sum claimed 
is not so laid as to be jn issue. If a plaintiff declared for 
rent under a lease, laying’ the amount under a viz., and 
judgment were suffered by default ; if the rent appeared in 
evidence to be less than was alleged, the plaintiff would 
recover only the amount pi-oved to be due (//). So in an action 
against a carrier for loss of goods, their value and* the expense 
the plaintiff has been put to mu^t be ])roved (7 ). Where the 
action was* on a contract to purcliase ])roperty at a certj'ii 
large sum (to wi'Oi the sum of 172 /., judgment went by 
default. I'he under-sheriff ruled that the contract must be 
liri'duced to entitle the plaintiff to move tlian nominal damages. 
Wiien produced it turned out not to be Btam[)ed. lie rejected 
it on this account, and there being no other evidence of tlie 
amount of loss incurred, ordered a verdict for iioiuiiial damages. 
The Court ruled that he was wrong 111 rejeeting the iii^ruiiK nt 
for want of a stamp ; but on the other ])()int Pattoson, J., said, 
^‘lle thought there would be greats difficulty iw« saying the 
uiider-sherilf was wiong” (s). And so, although the arnomit 
•of a bill may be recovered without producing it, interest upon 
it from maturity cannot (/). On I be same principle, though 
judgment by default in an action for use and occupation admits 
that defendant occ.ujued a bouse of the jilaintiff’s, he may 
show that he did not occn[)y the jiarticular house with wliich 
tile })laiutiff is trying to fix him, but the onus of ]>roof is on 
the defendant (?/). So in an ikjtion for work and labour, defen- 
dant may show that all the amount, ehai-ged for was not done 
at his request {d'). And irv an ac^tioii for mesne profits, where 
judgment had gone by default, the iilaintiff must prove the 
whole time during which t.hc defendant was in possession, 
and ill the ahsenee of siicli ]>roof can only obtain iioininal 
damages (//). 


Per Loid D(3mnaii, (\J ,2 (J. B '.12.1. 

(/') Lnuufxton V. Itomjlafs, 2 Dowl. (IIIO, it. 

{h) Jianhuru (^num llohurntn, Dav. & M. 112, 117. 

(0 Hutton V. Ward, 1.*) IJ. 20 TJoylv v. Dnjfi/, 0 Ir. l/. 
contra. In Bylo" on Bills, 430. l,>tl) od , it is said ‘‘ If interest be 
sought from a per't I betoie the issning ol the writ, it maybe neeCssary 
.to produce the bill.’’ 

(w) Dauay. ffoUUhip, 1 (’’hit. Kep Oil. ii 
(,r) Willttuna v (\mper, 3 Dowl. 20-1. 

(y) lie V. Scott, i) Dowl. trJ3. 
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JUDGMKNT BY DEFAULT. 

On the other hand there are some cases in which the mere 
fact of tlie wrong done, without any proof of the express loss, 
might entitle tlie plaifttift* to substantial damages. The jury, 
in such cases, as ibr instance on a writ of inquiry in an action 
of libel, may give such damages as they think fit, though no 
evidence is laid before them {z). 

2. The defendant may let judgment go by default, either 
for want of appearance, dj* for want of a defence. 

In /-he former case, iTthe writ lias been indorsed for a liqui- 
dated demand, whether specially or otherwise, the plaintiff may 
at once enter final judgment for a sum not exceeding tlie suui 
indorsed on the writ with interest at the rate specified, or if no 
r»te be specified, at five jicr cent, to the date of judgment and 
C( sts, and issue execution {(t). If the claim is not for a debt or 
liquidated damages, but for detention of goods and pecuniary 
damages, or cither f>f them, interlocutory judgment may be 
entered, and a writ of inquiry issues to assess the value of the 
goods and damages, or damages only, as the case may be, in 
respect of the causes of* action disclosed by the indorsement on 
tlie writ of summons. The (’oiirt or a Judge may, however, 
order that instead of a writ of inquiry the v^lue or amount of 
damages shall be aset^taincd iu way which the Court or 
Judge may direct (5). And where the writ is indorsed with a 
claim for detention of goods and ])eeiiniary damages, or cither 
of them, and is further indorsed for a liquidated demand, final 
judgment may be entered for the liquidated demand and inter- 
locutory judgment for tlie remainder. So where damages for 
mesne profits, arrears of rent, double value, «')r damages for 
breach of contract or wrong or injury to the premises claimed, 
are indorsed upon a writ for the -recto veiy of land, the plaintiff 
enters judgment for the land, and proceeds as above for the 
other claims (c). 

Where the defendant has not delivered a cterence within the 
proper time, judgment may be signed ; and if the ijlaintiff’s 
claim lie only for a debt or liquidated demand, judgment by 
dcffaiilt will be final. In cases which do not come within this* 

(j) 'J’nj/p V. :i B. & V. 127. 

Onl. i:i. il. :i . Oj(1. 42, 11. 17. 

C/0 Ord. i:i, n Tj. 

(j') Or<L li a ; Ord. 27, 11. S. 
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description, the plaiutitl* will be drheii to a reference to the 
Master, ^r a writ of inqiijiy, or such other mode of ascertaining 
the damages as may be ordered, as stated above (d). 

If the plaintiff’s claim be for a debt or liquidated demand, 
and also for detention of goods and pecuniary damages, or 
pecuniary damages only, and the defendant yiakcs default, the 
plaintifi may enter final judgment f... the debt <Tr liquidated 
demand, and a]bO enter interlocutory judgment for the value 
of the goods and damugos, or damages only, as the casy^ may 
be, and proceed as above mentioned (e). 

Under the old practice, ‘where the defendant let judgment go 
by default »s to part of the declaration, and pleaded to the 
rest, a special venirr was issued; and the jury who tried the 
issue assessed damages for the whole ( /*). Under the present 
practice, the judge would jindiably m a similai’ manner order 
the damages for the whole to be asbcssed ))y the jury who tried 
the issues (//). 

DenmiTcrs are no longer allo\ifed, though points of law 
may be raised by the pleadings, which by ordoi* or consent 
may be set down for bearing before the trial. If sueli a point 
of law is disposei^ of before the trial, and substantially di8])0ses 
of the action or a distiiujt part of it, the Uonrt or Judge may 
make such order as is just (//). Probably in jiractiee a judg- 
ment for the piamtiir u[)ou such a point of law will be inter- 
loeutory or final, in the same manner ami in the same cases as 
a judgment by default ; and •the same mode will be juirsiied 
in assessing dainagcs. 

Special ordrt*s will, widiout doubt, be made in all cases. 
WlierO, formerly, there were several issues upon the record, 
and a finding for the defendant upon one which went to the 
merits of the whole action, it was unnecessary for the jury to 
assess damages upon the otliers (/*)♦ So now, if tlierc is an\ 
one finding of the jury which entitles the defendant to judg- 
ment, it would be uunecessary to have damages assessed. 

4. Where, formerly, there were several causes of action in 


(^0 Old. ‘>7, iN. 

(/) Old. 27, U <1. 

Tl/'ifdotifi II Ui‘p 7). 

(r/) Ord. 27, 11. L 
(/O Old 27>. H. ;L 

(/) frrrfjnrt/ V. Dulir of Jirirmorirh, I? 0 1* IS! 
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the same declaration against tlie same defendant, and there was 
a general verdict for the plaintiff, damages might be^issessed 
severally upon each ccAint(/^). And this was the safer course ; 
for when damages were entirely assessed, it was intended for 
all that for which the plaintiff* complained (/). And therefore, 
if any one of the^ alleged causes of action was insufficient, a 
vemrn da nofo was awarded (in). 

On the other liand, if t^e same count contained two demands 
or (joipplaints, for on6 of which the action lay, and not for the 
other, all the damages were referred to the gdod cause of action, 
although it was otherwise if they were in separate counts (??). 
It was questionable, however, whether the result would be the 
.s.ane, if it a]>peared that the jury had, in fact, given damages 
on a l)ad cause of action. An action of trespass was brought 
acainst a surveyor for cutting the plaintiff”s trees, which over- 
hang the highway. Defendant ph‘aded an order by the justices 
under the Highway Act, authorising him to do so. The ordei* 
was bad as to«part of theUrees, and therefore formed no justi- 
filiation As to ])art it was good. The jury found a general 
verdict for the plaintiff as to the injury to all the trees, under 
the direction of the judge, who told tliem tljat the order was 
entirely bad. A new trial was directed, that the jury might 
inquire whether the defendant cut down more trees than the 
good part of the order would justify, and to ass(‘ss damages 
accordingly (6»). Though not directly in point, the i>rinci])le of 
this case seems to bear strongly vipon the question suggested. 
And so where a single count in trovei* charged the (ionversion 
of goods, chattels, and fixtures^ to wit, &c., and general judg- 
ment for the plaintiff, a motion w^as made to set aside the 
verdict on the ground that trover did not lie for fixtures. 
Parke, B., said that if it were clear that this declaration 

(//) ] Roll. Abr. 570. Se^r77'7^7 \7Eov, 4 Ir. C. L. iT 

(Z) 10 Rep. 130, a. 

(w) Cliadwicli V. Trowrr^ 0 Biiij?. N. 0. 1 : Jjeach v. 77iomai>\ 2 M. & W, 
427 * Xt'WNham^ 13 C. It 285 At om* tiinc‘ the rule used to 

be to arrest judgment nt toto. (Trrnmrrl Mhohof/iaiu, Cyo, : 

Stayuroda v. Lovorh^ Cro. Jac. 115 : 5 Rej). 108 b. : Holt v. Scholcfield^ 
8 11 R. 001 ■ Sicldemorr v. Thi^itlrfon^ 0 M. & S. !). For this purpose 
several breaches of the same agreement, or of the same covenant, wci’e 
considered as several counts. Lruch v. 'fhomaa, 'td/t SiMmwrQy, 

uhl HKj). 

(^//) Lftivnr v. l)i/halL 8 I». A: C. 70 (\tiiiphHl v. Tjcirts, 3 11. & A. 
302. 

(e) Jr/ntry v. Jiroolt^ 0 Q. 1>. 323. 
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contained two distinct causes of action, for one of wliicli trover 
could not be maintained, then, as general damages had been 
assessed^upon the whole declaration, there must be either an 
arrest of judgment, or venire tie novo ; it was unnecessary to 
determine which. And he said the case was distinguishable 
from that of an action for words, some of n hich are not action- 
able ; for there the (.^oiirt would that the*non-action- 

ablc words were not intended to constitute the cause of action, 
but wer< used iherely as matter of aggravation or explanation. 
The Court held, h(» /ever, that fixtures did not necessarily mean 
things aifixed to the freehold, and therefore thr* objection fell 
to the ground in that^ instance 

Where the action was for defamation, the following distinc- 
tion was taken ; that if an action was brought for sjicaking 
words all at one time, that is, all in one count, and there was 
a verdict, though some of the words ^\ouId not maintain the 
action, \et if any of the words would, the dainagt'S might he 
given entirely ; for it was intoiuhMl thaX the damage;?, were givcm 
for the words which were actionable, and that the others ^vere 
inserted only for aggravation. But if the action w^as brought 
for several words spoken at several times, and the action w^ould 
not lie for the woftls spoken at one time, but w’onld lie for the 
words spoken at another, and a verdict was found for all the 
words and entire damages given, it was not good (y). In an 
early case the first branch of this rule was ptiL on the common- 
sense ground, that if' judgincyt must be arrested, a man by 
speaking words not actionable and words actionable together 
Avould secure himself from qction, because he must he found 
guilty of the whole or none (r). The latter jiart ol* the rule, 
so far as it coiiflieted with that laid down in Lafrriry. ht/ebalU 
' cited above, probably proeeed(‘d on the ground, that when 
W'Ords ajipeared to have been spoken on ditferciit o(^easions. 
the Court treated them as diHerent counts. If, then, one turned 
out to be bad, of course general damages assessed on all would 
be bad also. 

(/>) iShtYfi, t. HickiCy r» M. &; W. 175, 181. 

((/) 2 Wms. Saund. 171, d. ; 2 Wms. Nt»tos to Saund. 

Bim^ 1 Lev. 134 : Broohr v. Clarltc, Cro. Eliz. 328 : Pamm v. *Gooday, 
Cro. Car. 327* Grfffithft v. 8 Q. !». 841 AJfWd v. Farloii\ 

8Q B 851 

(/•) Lloyd V. Morrh^ AVdlcs, 443. 
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' Under the present practice mistakes made in allowing juries 
to assess damages generally instead of severally will not prac- 
tically be of so much importance as formerly. New ifrials will 
only he granted where there has been substantial wrong or 
miscarriage ; and final judgment may be given as to part of 
the matters in (controversy though a new trial bo directed as to 
the remaimJer (s). 

It may still be useful -to remember that in detinue, damages 
ought to be assessed as*to each chattel separately, that a satis- 
faction may be had in value for each paree>v«n case they be not 
all delivered (/). And if the jury do not assess damages, the 
Court (cannot exercise its jurisdiction given originally by 
17 & 18 Viet. c. 125, s. 78, and continued by the new rules (u), 
to order a delivery to the plaintiff in specie (ic). It was held 
under the old practiccc that the defect could not be remedied 
by a writ of incpiiry, but there must b(‘ a vr^iirr dp noro (y). 

I examiiK'd in the early part of this work (z) the cases m 
which damages might bo- given in resi)ect of matters subsequent 
to iiction brought. For a (continuing cause of action damages 
are to be assessed down to the time of assessment (a), 

II. 1. Where, under the old system, an action was brought 
against several, and the plaintiff had a verdict against all, if 
the action was on a contract, it necessarily was for the amount 
of the single liability which rested upon all. And even where 
the action was for a tort, the jury were obliged to assess 
damages generally against all, find that wiiether they united 
or severed in the pleas and issues {b). And in such a case, the 
measure of damage was the gross, amount of injury which the 
plaintiff had received from all, it being said that “ although one 
of them defacio does more and gi’catcr wi*ong than the others, 
yet all coming to do an unlawful act and of one party, the 


(.v) Old, 39, R. (>. 

Pawly V. Holly, 2 W. Bl. 853. See auft\ ]>. 425. 

(w) Old. 48, n. 1. 

(a*) (Itilton V. Carrington, 15 C. B. 730 ; 24 L. J. V. P. 78 See, 
however, Whijield v. Boothroyd^ 34 W. U. r»01 ; and Ord. 48. K. 1. 

Cy) 10 Rcj). 119, b. : Ilrrhcri v. ir(eiffnN, 1 Salk. 205. 

(r) Ante^ p. 106. 

((/) Ord. 36, R. 58. 

(ft) (bekry. Jen nor. Hob. 66 : Ileydofi'n Ca^te, 11 Rep. 5, b. • Crane v. 
I/timnier^tone, Oro. Jac. 118 : Ondow v. Orchard*^ Stra. 422 : Lowjield v. 
Bancrofts Str. 910 : llill v. Ooodchild, 5 Burr. 2790. 
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act of one is the act of all of the same party being pi’esent ” (c). 
A doubt was, however, expressed as to this latter doctrine. An 
action tTas brought against the sheriff ,and one of his officers 
jointly, and large damages given. The Court held that the 
damages were not excessive against the sheriff, though they 
would be excessive against his officer but for the doctrine above 
mentioned. “ It has been said,” tlioy obseiVed, V that in an 
action for tort against several defendants who have taken 
different parts' in tlip transaction, 'the mieasure of damages 
ouglit to be the si^m which ought to be awarded against the 
most guilty of the defendants. We wish to afford an ojipor- 
tunity for discussing^whetlicr there be such a doctrine, and how 
far it applies to the present clause ” (//). And it was quite 
settled that in no case could the malignant motive of one [>arty 
be made a ground of damage against the other party, who was 
altogether free from such improper motive. In such case the 
])laintiff was bound to select the party against wlimn lie meant 
to get aggravated damages (r). « 

Now iliat actions may be brought against all defendants 
against whom tlie right to relief is alleged to exist whether 
jointly, severally, or in the alternative, and judgment given 
against such one 'or more of them as may be found liable 
according to their respective liabilities, it is possible that juries 
will be allowed to distinguish between defendants in according 
damages for a joint unlawful act {/). * 

It was laid down in some ^Id authorities, that in trespass 
against two, if the jury found one guilty af one time, and the 
other at anotliei^ there scvej*al damages might be taxed ; but 
if the plaintiff himself confessed tliat they committed the 
trespasses severally, there the writ should abate ; and so there 
was a difference between finding by verdict, and confession of 
the party (//). And so where one was found guilty of one part 
and one of another {h ) ; or one of part and aiiotlier of the 

G') 11 Hop. 5, b.: Jiroion v. Allen, 4 Ehp. I.’iS ICbot v. Allen, A C. lb 
18 • Clark V. Newnain, 1 Kx. 131. 

(rf) Greg or n v. CotUvell, 22 L. .1. Q. B 217. 

(r) Clark v, Neo's.iw, 1 Ex. 131, 140. See Wnghi v. Con/'i, 2 ("!.*& P. 
232. 

(/) Ord. 10, R. 4 and 5. See ante, j). 473. 

(//) 1 1 Hep. 5, b. 

(//) riager v. Warn, (Vo. Car. 34. 
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whole («). And where entire damages were found in such a 
case against all, judgment was reversed (/.). According to 
later decisions, this was not considered to be law. ToV'ts being 
in their nature several, the jury might find any one guilty, and 
acquit the rest ; but if they found several guilty they could 
only convict them of that which was charged against them, 
viz., a joint«olfence. Accordingly, where sevei-al persons were 
sued jointly for assault -and fvlse imprisonment, two having 
taken the ])laintiff into siistody, and delivered him over to the 
third by whom he was detained, it was ruledithat the attention 
of the jury must either be confined to what took place at the 
place of detention, or there must be a verdict in favour of the 
third defendant. And for this reason, because the damages 
being joint against all, the latter defendant would be liable to 
})ay for an act with the commission of Avhich he had nothing 
to do (/). And so when the action was against three, for 
entering a dwelling-house and seizing goods, and the evidence 
proved that two of the defendants seized 4:lic goods, and one 
entered the house, but no joint trespass was established, 
Crcsswell, J., compelled the plaintiffs counsel to elect, on 
which trespass he would go to the jury. As soon as the plain- 
tiff proved a distinct trespass committed by one of several 
defendants, and by him alone, and then tendered evidence of 
a different trespass, he was liable to bo called on to make his 
election (m). 

But now it is not necessary that cveiy defendant should he 
interested as to all the rt‘licf ]irayed for, and a jury would 
be entitled to award damages agaipst a defendant for a distinct 
trespass committed by him alone, in addition to tlie damages 
awarded against him and his cp-defendants for a joint tres- 
pass (?/). A plaintiff cannot, however, sue as co-defendants 
two independent separate alleged tort-feasors, neither of ^hotn 
has any control over the acts of the other (o). 

(/) Anittni V. Cro. Kli/.. 860 . WhttwcU v. SJufii, Styl. 5. 

on Ihul, 

(O Aaron Alo^’<nnln\ It • Powell w JTodgettx^'iCj.kV. 432. 

\w) Tfowtnd V Xeiiioo, 2 M. A Rob. 500 • and hce Barnard v. 
(rOMtluK/, 1 N. R. 215. A'n to liow the error of tahuig dainafjes severally 
instead of jointly couhl bo cuml can be seen, if desired, in the first 
edition of this work (1856), p. 330. 

(/<) Ord. 16, 11. 4. 

(o) Sadler v, (r, 11 . i?y., [1895J 2 B., per A, !>. Smith, L.J , at 

p. 602 : affirincKl, [1806] A. C. 450 : 65 L. J Q. XS. 462. 
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2. Where some defend as to the whole action, and others pay 
money in^o Court, if tlie»jury find all guilty, and that the 
sum paid is enough as to all, tliey milst acquit the party 
pleading payment, and find against the other parties with 
nominal damages. But they cannot find that the sum is 
enough as to the party paying it, and further damages against 
the others. In such a case, if fclie tort was actually a joint 
one, they must find against all for tliL surplus left unsatisfied 
after the payment iiil.o Court tjw). !\t least this waa> the 
practice until the*, recent changes, and it should apparently 
continue, unless indeed juries, as suggested above, are 
allowed in cases of joint torts to give aggravated damages 
against those of the defendants who were actuated by peculiar 
malice (q). 

B. Where judgment by default has gone against all, the 
plaintiff should have damages assessed by a single writ of 
inquiry, if necessary. Where formerly a plaintdV i‘,xccuted 
several writs of inquiry in such a case, and sevei^id damages 
were given against each, it was held that if he had entered up 
final judgment upon these interlocutory judgments it would 
have been erroncoun. But upon payment of costs the plaintiff 
was allowed to set aside his own proceedings (r). Now, if 
there were any reason against a single inquiry, a judge would 
probably make a special order respecting the .way in which the 
damages should be ascertained under the powers given by the 
rules (s). ' * 

Under the old practice, before the Judicature Acts, the effect 
of a judgment by default, buffered by one only of several 
defendants, differed according as the action was in contract or 
for a tort. In the former case, if the writ had been B]>ecially 
indorsed, the plaintiff issued execution against the defendant 
who had not appeared, in which case he was taken to have 
abandoned his action against the other defendants. Or he 
declared against those who had appeared, suggesting the judg- 
ment by default (^). The latter course was a very dangerous 


( p) Per Patteson, J., Walker v. Woodcoti^ 8 C. & P. 352. 
(</) Aide, jh 591. 

(/') Mitchell v. Milhank, 6 T. K. 199. 

(#) Oril. 13, R. 5 ; Ord. 27, R. 4. 

(0 C. L. P. Act, 1852, s. 33. 
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one, unless success against the defendants who had appeared 
was certain, since if he failed against them in consequence of a 
defence which went to the ground of the action, he could not 
have judgment against the party who had made default {u ) ; 
and he could not remedy it by entering a nolle imseqid against 
those who appeared (?•). Where, however, the plea of those 
who appeared was a matter of mere personal discharge, as 
bankruptcy, insolvency, :io unqnes executor (./;) 5 or even where 
such "a plea was joined with one which went, to the base of the 
action (y), the plaintiff might enter 2 i> nolle prosequi against the 
party pleading, and still retain his remedy against the other. 
But infancy was not such a plea of merely personal discharge 
as would allow of a 7iolh prosequi being entered, since it 
proved that there never was a binding contract made by all the 
parties, not that it had ceased to bind one of them (z\ * ^The 
proper course in such a case was to discontinue and sue the 
adult alone (a). 

Where the action against several was in tort, and some let 
judgment go by default, and others pleaded, a special ve7iire 
was awarded, tarn ad iriandimi qtiani ad inquirendum^ and the 
jury who tried the issue assessed damage*^ against both (&). 
And if upon the trial those who had pleaded were acquitted, 
damages might still be assessed against those who had let 
judgment go by default (c). But it was otherwise if the plea 
of those who appeared not only operated as a defence to them- 
selves, but showed that the plaintiff had no cause of action 
against cither, as that the goods taken were a gift from the 
plaintiff to the defendant, or a lawful distiess for rent, or 
that the plaintiff had released one of the joint trespassers {A ) ; 
apparently, however, the plaintiff might at his option take 


(?/) Porter v. llarrU^ 1 Lev, 63 : liimlter v. Ford^ 1 Sid. 76. 

(r) 1 W. Sauncl. 207, a. ; 1 Wms. Notes to Saund. 215. 

\x) Nolle V. Inghaviy 1 Wils. 89. 

Q?/) Morarta v. Iluntery 2 M. & S. 444. 

(z) Chandler v. ParheSy 3 Esp. 76 : Jaffray v. FrelatUy 5 Esp. 47. 

(ff) Burgess v. Mei^lly 4 Taunt. 468. 

(?>) 11 Rep 6, a. And this was also the proper course when the action 
was in contract for unliquidated damages : Thompson v. Shanley, 4 
Ir. C. L. R. 617 ; 2 Ch. Arch. Pr. 980, 9th ed. 

(6*) Jones v. IlarriSy Stra, 1108 : Cressy v. Wehhy Stra. 1222. 

(d) Briggs v. GrtrntfeHdy Stra. 610 ; 2 Lord Raym. 1372, S. C. : 
Marler v. AyliffOy Cro. Jac. 134 ; 1 Inst. 125, b. 
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jadginent against those who made default and enter a nolle 
prosequi g gainst the othere {e). 

Now, these distinctions liave been done away with. If the 
writ is specially indorsed for a debt or a liquidated demand 
in money, and one or more defendants do not appear, or do 
not deliver a defence, the plaintitf may enter final judgment 
against such as have not appea.*ct’, and may issue execution 
upon such judgment without prejudi'^e to his right to proceed 
with his action again.^f such as have appeared (/). AndVhen 
the aotion is for detention of goods and pecuniary damage, or 
either of them, if one of several defendants make default, the 
plaintiff may enter an interlocutory judgment against him, and 
proceed with the action against the others ; and damages 
against the defendant making default will be assessed at th(‘ 
same time with the trial of the action or issues therein againsi 
the other defendants, unless the Court or a judge otherwise 
direct (//). Seeing, also, that all persons may be made 
defendants against whom the right to any relief is alleged 
to exist jointly, severally, or in the alternative, and judgment 
may be given against one or more of them according to their 
respective liabiliti(is {h), the nice questions of non-suit which 
used to arise will cease to do so. 

Although in tort the plaintiff may proceed against any of 
the wrong-doera separately, a recovery agaijist one will be a 
bar to an action against any other whom he might have joined 
in the same action; for by the judgment the damages are 
converted into certainty («). But the mere pendency of an 
action against oile is no answer to an action against another {k)^ 
whether on a contract or tort. 

III. We have seen before {i) that no greater damages can be 


WaUh V. Bishop^ Cro. Car. 24 

(/) Orel. IS, R. 4 ; Ord. 27, K. 3 : see Jenkins v. Davies, 1 Ch. D. 696, 
where the defendants were husband and wife. 

07) Ord. O. 13, R. 6 ; Ord. 27, R. 5. 

(K) Ord. 16, R. 4. 

(?) Morton's Case, Cro. Eliz. 80 : Brown v. Wootton, Cro. Jac. 71 • 
Cocke V. JpMnor, Hob. 66 : Lechmere v. Fletcher, 1 C. & M. 634 : King v. 
Hoare, 13 M. & W 504 : Brinsmead> y. Uarrison, L. R. 6 C* P. 584 ; 40 
L. J. C. P. 281 : affirmed 41 L. J. C. P. 190. ISee ex parte Drake, 5 
Ch. D. 866. 

(K) Henry v. Ooldney, 16 M. & W. 494 ; overruling Boyces, Douglass, 
1 Camp. 60. 

(1) Ante, p. 146. 
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given than are alleged in the statement of claim. Under the 
old practice, if the jury gave more it was error, and /,he judg- 
ment was reversed (m). After judgment the party could not 
himself amend, but the Court would, in the exercise of their 
authority to amend, allow him to become their instrument for 
that purpose ; and this they would do, even in a subsequent 
term, and after error brought on that very account, and joinder 
therein (n). ♦ 

IV*\ There are or were various statutes ^riving double and 
treble damages against a person violating their provisions. For 
instance, treble damages were given for a forcible entry into the 
lands of the plaintiff (n), or for extortions by sheriffs, coroners, 
and officers of that nature ( or for an improper impounding 
of a distress (q), or where a verdict was found for the defendant 
in replevin where a distress had been taken for poor-rates (r). 
And so double damages are given for distraining the plaintiff’s 
goods, no rent being due («). And treble damages for pound- 
breach or tcscuing a distress (/). In all these cases the 
practice is to take the sum returned by the jury, and without 
any further communication with them, to double or treble the 
amount (//.). , 

V. Having now gone through the practice according to 
which a jury ought to assess damages, it remains to notice 
the manner in wljich any omission by them so to do may be 
supplied. 

The old practice upon this pbint was that where the matter 
omitted to be inquired into by the principal jury was such as 


(in') 1 Roll. Abr. 578 : Peruval v. Spencer^ Yelv. 45 : ITolUni v. 
Kimhlc^ 1 Bulstr. 49 : Clieveley v. Morris^ 2 W. Bl. 1300. Proceedings 
in error are now abolished. Oid. 58, R. 1 [1875]. 

(n) Picliwood V. WHght^ 1 H. Bl. 643 : usher v. Dansey^ 4 M. &; S, 94. 
For the principle of these amendments, see post^ ch. 20. ' < 

(p) 8 Hen. VI. c. 9, s. 6 ; repealed by 42 & 43 Viet. c. 59 ; Dyer, 
214, a, pi. 45. 

(^) 13 Hen. VI. c. 10, s. 11 ; 29 Elia;, c. 4 : PrunsdoCs (liumgjsted's) 
Case^ Cro. Car. 438, 448. 

(^) 1 & 2 Ph. & M. c. 12, s. 1. 

*(r) 43 Eliz. c. 2, s. 19 ; repealed by 26 & 27 Viet. c. 125 : Neuman v. 
Barnard^ 10 Bing. 274. 

(#) 2 W. & M. sess. 1, c. 5, s. 4 : Masters v. Farris^ 1 C. B. 715. 

(t) 2 W. & M. sess. 1, c. 5, s. 3 : Anoiu, Lord Raym. 342 : Lawson v. 
Storie^ Salk. 206. 

(u) Attorney- General v. Hatton, 13 Pri. 476 ; M‘Clell. 214 : Buckle v. 
Bernes, 4 B. & C. 154 ; Bro, Dam. pi. 70. 
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went to the very point of the issue, such matter could not be 
supplied by a writ of inquiry. But where the matters omitted 
to be infjuired into by the jury did nqt go to tlie point in 
issue, or necessary consequence thereof, but were tjiings merely 
collateral, they might be inquired into by a subsequent writ of 
inquiry. 

Hence, no writ of inquiry could issue where the jury had 
omitted to assess damages in detinue or trespass (^); or libel (y); 
or on a bond conditioned for the peirformance of covenants 
within statute 8 & 9 W. HI. c. 11 {z) ; or in assumpsit, though 
the only issue was on a plea of abatement (r^). But in all these 
a venire de novo was awarded. Nor could an omission to 
assess damages on the traverse to a return to a mandamus 
be supplied (5). Where, however, in such a case as that last 
mentioned, the jury had omitted to give nominal damages, 
but the omission to mention them to the jury, and to enter 
them as part of the associate’s minutes, was accidental; the 
judge having intended so to direct them, it was hold that the 
judge was justified in ordering Is. damages to be entered on 
the jxistea (c). 

On the other hand, where the plaintiff had a verdict, and (Jonfe^ion. 
damages assessed *upon an immaterial issue, or even when' 
judgment had gone for the defendant, still, if enough ap])eared 
upon the pleadings to entitle the plaintiff to judgmmit by 
confession, a writ of inquiry issued to assesR new damages {d). 

And the plaintiff might execute a writ of inquiry to assess 
damages, where the circumstances of the case entitle him to 
enter up judguyjnt non obstante veredicto {e). In replevin, R^'plcvin. 
where the plaintiff had a verdict against him, the defendant 
could not, nor, it would seem, can he now, have judgment 
under 17 Car. II. c. 7, for the arrear of rent, or the value of 
the distress, except after an inquiry into the amount by the jury 
empanelled to try the issue (/). But in every other case of 
10 Re^Tl^ 

(y) (^tement v. Lpwix^ 3 11. & B. 207. 

(c) Hardy v. Bern, 5 T. R. 540, (>3f>. 

(a) Eichorn v. Le Mahtre^ 2 Wils. 307. 

QT) Kynaafoti v. Mayor oj filhrew.sbyry, 2 Strn. 1051. 

(^) Beg. V. Fall, 1 Q. B. 03G. 

{d) Lacy V. Iteynolds, Cro. Eliz. 214 : Jones v. Bodtnner.Vvrcili 370 : 

Broome v. Biee, 2 Stra. 873. 

(e) Shephard v. Halls. 2 Dowl 153. 

(/) See ante, p. 440. 
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replevin, the omission of the jury to find damages for the 
defendant may be remedied by a writ of inquiry {g). 

Now a new trial caR be directed under Ord. 39, R. 7, for the 
purpose of ascertaining the damages without interfering with 
the finding or decision upon any other question. Or the Court 
could, under Ord. 36, R. 8, order the amount of damages to be 
ascertained H as a* question of fact separately from the other 
questions of fact. 


(</■) 'Glib. Distiess, 193 . Ilarcourt v. 5 77 ; llerhe.rt v. 

Wat(‘r:(^ Carth. 362 . Dewell v. MarxludU 3 Wils. 442 : Valentiiw v. 
Faweett^ 2 Stra. 1021 : and see Wright v. Lewix. 9 Dowl. 183. Of course 
where an Act, authorising a distress for local purposes, gives the avowant 
no damages in case of success, no inquiiy is rcqiiued, or can take place : 
Gutohed v. Wood, 6 M. A S. 128 
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POWERS OF THE OOUJIT OR .lUDOB IN RERARB TO DAMAGES. 


I, JliffJU to JJrffi/t. 4. hicroiuoiuj or fLbndffi/if/ 

J. Directing the Jury. Damages. 

4. Amendment. 5. Neio Inal. 


The last subject we have to consider is the part which may 
be taken by the Court or a judge in respect to damages ; their 
duties and their powers. 

1. A matter of very considerable importance to the jilaintilf 
in many cases is the riglit to begin. Many of the jirinciples 
upon this point are quite unconnected with the topics dis- 
cussed in this treatise. There is one, however, directly relevant, 
viz., the rule, tliait no matter on whom the proof of the issue 
may be thrown by the pleadings, the i)laintiff must begin 
whenever he- proceeds lor unascertained damages {a). When, 
however, the affirmative issue rests in othj?r respects upon tlie 
defendant, if the plaintiff’s counsel will not undertake to offer 
proof of substantial damages, the right to commence then 
passes to the defendant (&). Bub even where the judge has 
ruled wrongly ffipon tliis point, a new trial will not be granted, 
unless substantial wrong has been done to the party against 
whom he decided (^;). 

2. Another imperative duty resting upon the judge at Nisi 
Prius is to direct the jury as to any rule of law by which they 
ought to be governed in their assessment of damages. Any 
omission, mistake, or indefiniteness in this respect, in conse- 
quence of which the jury have gone astray, will be set right 


ilight to 
begin. 


Directing the 
j»T- 


(a) Mercery, ^/hall^ 5 Q. B. 447 : Edge v. Jldlarg^ li K. 4;{. 

(&) Chapman v. ItawHon, 8 Q. B. 073. 

(f) Edtmrdst v. Maftheim, 4 D. & L. 721 . Drandford v. Freeman^ 
5 Ex. 734. Ami hco Onl. 3‘J, 11. 0. 
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by a new trial {d), if at least some substantial wrong or mis- 
carriage has been occasioned (e), and this whether the point 
has been taken at the time of trial by counsel or notf/). 

Questions of remoteness must be decided by the judge and 
ought never to be left to the jury (g). 

3. It would be useless now to discuss at any length the rules 
which used to prevail respecting an amendment of the postea ; 
in cases, for instance, where the officer of the Court had 
entered nominal damages by mistake, where substantial damages 
had been given (A), or wliere the jury ha^ not assessed the 
value of the articles separately in detinue (i), or where general 
damages had l)een assessed upon a declaration in which some 
counts were bad (j). 

The successful party no longer signs judgment on the 
postea, but the judge directs the findings of fact, and the 
directions which he may give as to judgment to bo entered 
in the associate’s book (Jc), and the associate’s certificate is the 
authority to the proper pfficer to enter judgment (/). If the 
entry in the associate’s book is not according to the judge’s 
directions, the judge who tried the cause should be applied to 
to direct a proper entry to be made. Where the judge has 
caused the findings to be wrongly entered, ol the judgment to 
be wrongly entered having regard to the findings, any party 
without any leave reseiwed may have recourse to’ the Court of 
Appeal (7w). That' Court has full power to give any such 
judgment as ought to have been given by the Court below, 
and under special circumstances to hear fresh evidence on 
questions of fact {71), 

Although amendments of the postea were allowed in order to 
carry out the intention of the jury, by making the verdict what 

{(T) ItlultG V. Midland litj, (Ak, 18 Q. B. i)3 : Ifadlet/ v. Baxeyidale^ 
1) Ex. 811. 

(0 Or<l. 38, 11. G. 

(/) Knight v. Kg^rton, 7 Ex. 407. 

Ilolihft V. London iHouth Writer n Itg., L. R. 10 Q. R. at p. 122 ; 
44 L. J, Q. B. at p. 62 ; per Blackburn, J. See also Hammond v. Jhisney^ 
20 Q. B. D. at p. 88 ; 57 L. J. Q. B. at p. 62 ; per Lord Esfier, M.ll. 

ill) Newcomhey, Green^ 2 Stra. 1197. 

0) Sandford v. Aleoch^ 10 M. W. r»89. See anfe^ p. 590. 

if) Mldowea v. Ilojdnnit, 1 Boiigl. 377. 

(k) Orel. 36, R. 41. 

(0 Ord. 36, B. 42. 

(w) Ord. 40, n. 3—5. 

in) Ord. 58, 11. 4. 
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they meant, and had virtually found the verdict could not 
be altered unless it clearly appeared that the alteration would 
be agreeable to the intention of the jury^(^?). Therefore, where 
in an action on 2 & 3 Ed. VI. c. 13, which gives treble value 
for not setting out tithes, the jury found a verdict only for the 
single value, it was held that the postea could not be amended 
by entering the verdict for the treble value (^). ](Jut where the 
plaintiff was entitled to treble damaf^es, and the jury found a 
sum as and foi’ single damages spcc^/ically, the Court aUovv^J 
the amount to hs. trebled (r) ; but there the Court onfy gave 
the finding of the jury its legal effect (s). The rule that the 
intention of the jury can only be ascertained by what has 
passed in open Court, and that if the jury deliver one verdli i., 
affidavits from them cannot be received to show that they 
intended to deliver another (/), will doubtless continue to prevail. , 
4. The power of the Court to alter the assessment of 
damages by their own independent authority has undergone 
a complete change. It was always admitted thni \n cases where 
the amount of damages was uncertain, their assessment was a 
matter so peculiarly within the province of the jury that the 
Court should not alter it (u). On the other hand it was laid 
down in old booXs, that wherever the demand of the plaintiff 
was certain, as m an action of debt, the verdict might he 
increased or abridged by the Court (.r). And so in cases of 
mayhem, there was a long current of deefeions to show that 
the Court had the power of increasing the damages given by the 
jury, either upon an inspection of th(5 wound by the Court, or 
upon a certificate from the iinlge who tried the cause (//). Hut 
I am not aware of any instance in which such a jurisdiction 

(o) Walltif V. Goddard^ 2 M A (1. JH2. 

Spencer Gofer, 1 H. Bl. 78 . Iie(ce \. Lre^ 7 Mno. 201) • l]rnr,sf 
V. Jtrown^ 1 Bing. N. C. 1G7 ; liull. N. 1*. 220. 

(jfj') Sand/ord v. Clarh\ 2 Cliitt. 251 ; poat^ p. 002. 

(r) lialdwui and Gtrne's Godb. 215. 

(m) 2 M. a W. 11)1). 

(f) JaeliHon v. Wdhanm^n^ 2 R. 281 • Benflen v. Fleming. 1 G. D. 
479 : llaphael v. Banlt of England, 17 C. P». 101. 

(li) Delves v. Wyer, i Brownl. 204 , Jenk. 2ii(l Cfiit. 08, pi. 29 : 
Bonham v. Stv/iion, Uy. 105, a. • Jluwhins\. Seiet, ralin 214.’ 

(tf?) 11 H. IV. 10 ; 10 IT. VI. 25 ; 22 H. VI. 1. 

(y) 29 Efl. II), 2o : Tnpeony's (*ase, Dyoi, 105, a, : ^lalJef v. Ferrers,* 
1 Leon. 129: Hooper v. Pope, Latch. 222 : Austin v. Nilhers. Hardr. 
408: More's Case, FroomaJi, 172- Coolt v. Beal. 1 Ld. Raym. 170: 
Brown v. Seymour. 1 5 • Jloare v. Crazier, 2 Tidd, Pia. Dili ed. 890 ; 

Smallpiecc v. Bueliingham, Bull. P, 21. 
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has been exercised in modern times. The Court will not 
even increase the damages upon an affidavit by all the jury 
that they thought the effect of their verdict would be to give 
the plaintiff a larger sum than it did(^j5). Nor where the 
cause was undefended, and the plaintiff's counsel took a verdict 
for principal alone without interest (&). And where the 
damages found by the jury have been assessed on a principle 
assented to by the counsel on both sides, the Court will not 
interfere to alter the-airount of the verdict, oif affidavits that 
counsel were mistaken in that which they assumed as the 
basis of their calculation (c). And so in an action of debt on 
2 & 8 Ed. Vl. c. 13, which gives treble value for not setting 
ouu tithes, the jury found a verdict for the single value only, 
and it was held that the postea could not be amended by 
entering the verdict for the treble value. The Court said, 
“Had this been an action for penalties, and the jury, upon the 
plea of not guilty, had found that the defendant was guilty of 
the premises, and that the single value of the tithes was so 
much, then the i)laintiff might come to the Court to have the 
judgment entered up for treble value as given by the statute. 
But if the jury, as in this case, find that the defendant owes 
the plaintiff so much, we are bound to conclude from the 
postea, that they have taken into consideration all the damages 
that the plaintiff was entitled to recover. There is nothing in 
this case to show that the jury have only found the single 
value, and we cannot allow the matter to be explained by 
affidavit” (^?). On the other hand, where the plaintiff was 
entitled to treble damages, and the jury found a sum as and 
for single damages specifically, the Court allowed the amount 
to be trebled (e). But there the Ooui’t only gave the finding 
of the jury its legal effect (/). Where, however, the plaintiff 
had evidently sustained some damage, but the jury, IJijring 
unable to ascertain the amount, found a verdict for the defen- 
dant, the Court peimitted the plaintiff* to enter a verdict for 
nominal damages (//)• 

(a) Jacknon v. 2 T. R. 281, 

\h) Jialter v. Jirown, 2 M. & W. IDl). 

(r) Ildtou V. Fowlet-^ Dowl. 812. 

(d') Sandjord v. Clarke^ 2 Ohitt. 351. 

(f*) Balduun wnd Otrrte\ i Godb. 245. 

(y ) 2 M. & W. 199. 

G/) Feize v. Tkoutjmm, 1 Taunt. 121. 
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Nor will the Court in any case npw reduce the damages 
without the consent of the plaintiff, and if he refuse, they can 
do nothing, but order a new trial (A). jBut if he consents the 
judgment may be entered for the reduced sum without the 
consent of the defendant (t). 

It is laid down in many old cases, that ^damages upon a 
writ of inquiry may always be increased or reduced at the 
pleasure of the Oouit (A), because the Court themselves, if they 
had BO pleased, might upon an inteilocutory judgmeryt have 
assessed the dam;>ges, and the inquisition is only a matter of 
course, taken to satisfy the conscience of the Court (/). In 
practice, however, the Court never do so now, but award a 
new writ of inquiry in all cases in which they would awaid a 
new trial (m). 

Where the amount of damages depends upon a question of 
law, the convenient course, with a viev/ to save the expense of 
a new trial, is to obtain the opinion of the jury uj)on the amount 
of damages proper to be given in either alternative, or to settle 
such amount by consent. A verdict being tlieii entered 
according to one view of the case, if it is erroneous the matter 
can be set right upon motion for judgment or for a new 
trial. 

In one case where a rule /iisi to reduce damages liad been 
granted, the Court refused to allow execution to issue ibr the 
part admitted, unless the plaintiff woultl resign the rest. 
Vaughan, B., said, That tlui object was to have execution 
without any judgment to warrant it”(^0‘ where part 
was admitted tp be due, the Court would make it a condition 
of granting the rule /mi to reduce, that the plaintiff should be 
allowed to issue execution for and levy that part (o), 

5. It appears then that the question of practical importance 
with regard to the power of the Court over the amount of 
damages, is as to the cases in which a new trial will be 
granted. 

s (/i) Leesoii v. JS/iuthy 4 Nev. & M. 304 : Moore v. Turkwell, 1 C. B. 607. 
(0 Melt V. Lawes, 12 Q. B. B. 356 ; .53 B. J. Q. B. 240. Sco jHutt, p.610. 
CA) 14 H. IV. » ; 3 H. VI. 20 ; 19 H. VI. 10, 28 , Cook v. Meal, 1* Ld. 

. liaym. 176. • • 

tO Yelv. 152 ; 2 Wils. 374 : Mnicc v. llatvlum, 3 Wils. 

(jn) Chitt. Prac. 9th ed. 939, 1438 ; 12th ed. 1004, 1.533. 

(«) llelUngs V. Youag, 3 Sco. 770, 

(j[>) JJarey v. Phelps, 2 M. & Gr. 300 : Mate v. Patuf, 13 Jur. 609. 
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error in 
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New trial 


will not be 

granted, 

where 

damages are 
unliquidated 
on the ground 
of their being 
too small, 


Subject to the qualification which has recently been intro- 
duced, that a new trial will not be granted on the ground of 
misdirection, or improper admission or rejection of evidence, 
unless some substantial wrong or miscarriage has been occa- 
sioned (;?), a new trial will be allowed where the damages were 
affected in amount by improper evidence being admitted, or 
the jury being allowed to take into consideration a ground 
of claim, or mitigation which could not be supported in 
law (q ) ; or where the jury gave greater damages than were 
claimed(r); or where a case of surprise ?8 made out (&*) ; 
or where the judge has omitted to direct the jury as to the 
proper measure of damages (/) ; or where there has been posi- 
tive misdirection on his part(/^), or misbehaviour on the part 
of any other person (./*). Where, however, on the execution of 
a writ of inquiry, the jury asked what amount of damages 
would carry costs, and the uiider-sheriff told them any sum 
would do, upon which they returned a verdict of ; it was 
held to be no f ground for a new trial, as it did not amount to 
a misdirection, not being wrong information on a matter which 
was directly in issue, or which was substantially connected 
with the finding on the issue (?/). 

Finally, a new trial will sometimes be granted, on the ground 
that the damages are too small, or excessive. 

It has been frequently decided that Avhere the action is for 
unliquidated damages, the Court will not grant a new trial on 
account of their being too low (zj, unless there has been some 
mistake in a point of law on the jiart of the judge who pre- 
sided, or in the calculation of figures by the jury (a ) ; or unless 


(7O Ord. 39, R. 6. 

(//) Woodford v. Eadea^ 1 Stra. 425 : Tntton v. Andrewx^ Barne?, 448 : 
Jenuetj V. JJroolij Q. R, 323 LoaL v. Ashton, 12 Q. R. 871. 

(7*) tScalr Y. Iluntcr, Lofft. 28. 

(.v) Jfall V. Stone, 1 Stra. 515. 

(/) Knight v. EgoHon, 7 Ex. 407 : Hadley v. Ba,veiidale, 9 Ex. 341 ; 
23 L. J. Ex. 179, 

00 Bray v. Ford, [1896] A. C. 44. 

(a?) Markham v. Middleton, 2 Stra. 1259. 

) Grater v. Collard, 6 Dowl. 503. See Kilviora v. Abdoolahj 
27 L. J. Ex. 307. 

(c) Marsham v. Bnllvr, 2 Boll. Rep. 21 : Hayward v. Kewton, 2 Stra. 
940 : Parker v. Diorie, ihid. 1051 : Lord Gower v. Heathy Barnes, 445 : 
Burges v. Nightingale, Barnes, 230 : Rnssel v. Ball, Barnes, 455 : A7ion., 
2 Leon. 214 : Afanton v. Bales, 1 C. B. 444. 

(/?) JtendaU v. Hayward, 5 Bing. N. C. 424 : Forsdike v. Stone, L. R. 
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it appears that the jury must have omitted to take into con- 
sideration some of tlie elements of damag^e (b). The alleged 
reason is, that new trials came only in Hie room of attaints, as 
being an easier and more expeditious remedy, and no attaint 
would lie for giving too small damages (r). Accordingly a new 
trial was refused, where in an action of trespass, for bringing 
the plaintiff before a magistrate an unfounded charge of 
felony, only damages were given, though a question 
chaiacter was ijivolved (^/). So whfere* the jury only ga/e 
f)7. in an action* for maliciousi}" suing out a commission of 
bankruptcy against the plaintiff, though he proved* that it had 
cost him 301. to set it aside, and no evidence was offered 
behalf of the defendant (e). And so where in an action for 
assault and battery only 8?. were assessed, though it a]ipeared 
that the plaintiff’s cure had cost him 18/., and no evidence was 
given to the contrary (/). In one case where the action was 
for running over the plaintiff, whose thigh was liroken, and 
his surgeon’s bill came to 10/., a neV trial was* granted, tlie 
jury having only awarded damages. Lord Denman said, 
“ A new trial on a mere difference of opinion as to amount 
may not be granfablc, but here are no damages at aU”(^). 
On the other hand, in a later case, where the same damages 
were given jii an action against a surgeon for negligence, 
whereby the plaintiff lost his tliigh, a ne\j trial was refused. 
Tindal, C.J., said, ‘‘ It is not usual with the Court to gi’ant a 
new trial on the ground that the damages are smaller than the 
Court may think reasonable. At any rate, a new trial ought 
not to be granted on such a ground, unless the judge who 
tried the cause is dissatisfied with the smallness, which, as the 
learned judge has informed us, is not the case in the present 
instance ” (/i). So strict is the rule, that no remedy can be 


a C. r. 607 ; 37 L. J. C. P. 301 : v. 26 L. J. Ex. 242 : 

Kichol V. BedWicTi, 28 L. J. Ex. 4, 

(ft) PlillWpft V. Z. 8. W. lly. Co., 4 Q. B. D. 406 ; affirmed 5 Q. B. D. 
76, ante, p. 474. 

(r) Barker v, Dixie, uhi mp. 

(<?) Apps V. Day, 14 C. B. 112. And sec Forsdike v. Stone, nupra, 

\e^ Mauricet v. Brecknock, 2 Doii^^l. 509. 

(/) Donelly v. Baker, Barnes, 154. 

Xg) Armytaye v. Haley, 4 Q. B. 917. 

(Ji) CHbhfi v. Tunaley, 1 C. B. 640. Bee as to the weight to be gi\en 
to the judge’s opinion that the verdict was perverse, Quinlattc v. 
Mumanx, 18 L. R. Ir. C. L. 53. 
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had Avliere tlic jury oi>ly gave Is, damages, though it was 
admitted that they would have giv^n 406*. had they known 
that amount was necessary to carry costs (?*). Nor will a 
new trial be granted on the ground that from the smallness 
of the damages the jury must have come to a compromise, 
unless from the circumstances of the case, it is evident that 
there has befen a total refusal of the jurors to discharge their 
duty, and the verdict is pecessarily wholly inconsistent, as, for 
instance, where there" is* a verdict for the plaintiff’ of id, on a 
bill of exchange, where the only plea was *that the bill was 
forged (Ji). * 

Even independently of misconduct on the part of the jurors 
a new trial will be granted where the action is on a contract 
for a fixed sum, and by some mistake or accident a verdict has 
been taken for a smaller amount ; as, for instance, on a cove- 
nant to pay a sum of money generally (/) ; or as liquidated 
damages (7u ) ; or in an action on a promissory note, where less 
than the amount has bben given (n) ; or interest has been 
withheld without proper cause (o). A.nd so it was allowed 
where the plaintiff, in an undefended action for a mortgage 
debt, had omitted to have interest assessed (/»). 

Where the plaintiff has suffered damages to be assessed 
contingently, he cannot afterwards claim a new trial, on the 
ground of their being insufficieDt (q). 

The power of the Court to grant a new trial, on account of 
the excessiveness of damages, seefns to be comparatively modem, 
and to have sprung up when attaints fell into disuse (r). 
Accordingly the Court held in several cases that they had no 
right to interfere, where there had been no misbehaviour on 

('/) Mears v. Griffin^ 1 M. & Gr. 790 : Kdmore v. Ahdoolah, 27 L. J. 
Ex. ao7. 

(It) Mhhards v. Itone^ 23 L. J. Ex. 3 ; 9 Ex. 218. See Kelhf v, 
lock, L. R. 1 Q. B. at p. 69.5 ; 35 L. J. Q. B. at p. 212 : per Mellor, J. : 
Falrpy v. Stanford, L. R. 10 Q. B. 54 ; 44 L. J. Q. B. 7. 

(l) Anon., Salk. 647 : Lethhrldge v. Mytton, 2 B. & Ad. 772. 

(m) Warrant v. Olmine, 3 B. & A. 692. 

(n) Rnsacl v. Ball, Barnes, 455. 

^o) Laing v. Stone, 2 M.& R. 561 : BuBelloix'V, Waterparh,\'D,ls,'Bi, 
16 : Cameron v. Smith, 2 B. & A. 308. 

(p) Baker v. Brown, 2 M. & W. 199. See further as to setting aside 
a judgment on the ground of mistake in claiming too little, Carman v. 
Beynolde, 6 E. & B. 301 ; 26 L. J. Q. B. 62. 

Morruh v. Murrey, 13 M. & W. 52 : Booth v. Clive, 10 C. B. 827. 

if) Barker v, Dixie, 2 Stra. 1051. 
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the part of the jury, and there was no-aieasure of damages by 
which tl^y could correcUthe mistake (s). It is now, however, 
well ackuowledged, that whether in Actions for malicious 
pros(*cution, words, or any otlier matter, if the ‘damages are 
clearly too large, the Court will send the inquiry to another 
jury (/). But it must appear ft'om the amoimt^of damages, as 
com])ared with the facts of thv: laid before tlfe jury, that 

the jury must Jiave acted under tlie hifluence either of undu. 
motives, or of PvOixie ^ross error and misconception on the 
subject (tt). In 5i*eland, it has been said in several cases, that 
to render damages excessive the amount should be such that no 
reasonable proportion exists between it and the circumstauf'^s 
of the case (v). And in a case of uncertain damage, where 
matters have been left properly for all the parties to the sound 
discretion of the jury, in a subject of which they arc compc*- 
tent and proper judges, a new trial will not be granted, 
‘‘because if the Court had been to fix the damages, they might 
have given less ” (x). The case musE be very gfoss, and the 
damage enormous, for the Court to interpose (y). And whei-e 
the judge has recommended the jury to give nominal damages, 
and they award substantial damages, the verdict cannot merely 
on this account be treated as perverse (z). 

The modern rule of practice has been stated to be that if 
the damages were so large that no jury coqld reasonably have 
given them the verdict will not be allowed to stand, but if 
twelve reasonable men might have given them the verdict will 
not be interfered with (a). 

Every case nftist of course be judged upon its own peculiar 


(j?) Wtlford V. lierkclfif/, 1 Barr. 609 : Diiberlnj v. Gunvinqy 4 T. R. 
651. 

(f) Pn’ Mansfield, C.J., IlewleU v. Cronchlfy^ 5 Taunt. 277 : (hlhcrt 
V. Burtemhnu^ Cowp. 230 : Corkery v. Ifickson, 10 Ir. Rep. C. L. 174. 

(w) Per Lord Ellenboroiigh, Chamhers v. Caulfield^ 6 East, 256 : 
Lamhkin v. S, E. Ry,^ 5 App. Ca. 352. 

('/<) McGrath v. 10 Ir. K. C. L. 160 Ex. : Beattie v. Moorc^ 

2 Ir. L. R. 28 Ex. D. : Corite ry v. Iliekson, 10 Ir. C. L. 174 Q. B. : 
Harris v. Arnott^ 26 L. R. Ir. C. L. 55. 

(ay) Gilbert v. Berkinshaw^ Lofft, 771, 774. 

(y) Per Yates, J.. 3 Wils. 63 ; and see per Cur. 2 Wils. 250 ; and per 
Pratt, C.J., 2 Wils. 207. 

(«) Chilrers v. Greaves^ 5 M. k Gr. 578. 

(a) Praed v. Graham, 24 Q. B. D. 53 ; 59 L. J. Q. B. 230 (C. A.). 
There the jury gave 500^, for a defamatory letter written by the defendant 
to the plaintiff’s wife. 



608 


NEW TRIAL. 


Oases in 
which it has 
been refused. 

Trespass. 


Assault. 


facte. It may be useful/ however, to give a few instances of 
the manner in whicli the Courts formerly exercised tjieir dis- 
cretion upon this point? 

Wliere custom-house officers entered the plaintiff's dwelling- 
house in the day„ without a constable, but with a writ of 
assistance, to search for uncustomed goods, and stayed in the 
liouse about an hour, but broke open no door, or lock, or bolt, 
and did little or no damage, sums of 100/. and 200/. were held 
not to be excessive. Gould, J., said, **The entering the plain- 
tiff’s house under colour of legal authority aggravates the 
trespass ” (1), In trespass for forcible entry into a dwelling- 
Ji43^se, and remaining there three or four days under colour of 
a distress for rent, it appeared that one defendant claimed a 
title to the property, which he chose to assert in this manner, 
though without a shadow of right. The others were a broker 
and assistants. The Court refused to set aside a verdict for 
1,000/. (c)* Trespass against a landlord for injury to his 
tenant’s crops', by entering to cut and remove timber without 
applying for leave. The whole value of the crops was 200/., 
and the jury found a verdict for 300/. The Court refused to 
set it aside. Maule, J., said, ^^If we were to hold that the 
jury, in estimating the damage for an unlicensed trespass of 
this sort, are to be restrained to exactly the amount of the 
injury sustained by the plaintiff, it would in effect be placing 
the wrong-doer upon precisely the same footing as one who 
enters with the owner’s permission. Besides, it is to be 
observed that this was not the case of a single act of trespass, 
but of a series of trespasses, persisted in day afiJhr day, and for 
several weeks, and that this was done for the pecuniary benefit 
of the defendant ” (d). So, where the defendant, a banker and 
M.P., persisted in shooting upon the plaintifl*’s land, though 
requested to desist, and used insolent language, 500/*." wap held 
not to be excessive (e). 

Where the defendant struck the plaintiff in ,a quarrel, in 
the course of which the plaintiff had called him a scoundrel, 

(6) Drvre v. Jlawlitis, S Wils. 61 : JRpdxhau) v. liroolt, 2 Wils. 405. 
See also Tliomat v. Uarrix^ 27 L. J. Ex. 353. 

(r) Bland v. Bland ^ 1 H. & W. 167. See Gregory v. Cottcrell^ 
22 L. J. Q. B. 217. 

(jd) Wdliamo v. Chirrle, 1 C. B. 841, 847. 

(c) Mercift V. Harvey^ 6 Taunt. 442, 
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a verdict for 200?. was sanctioned (/)/ And Heath, J., said 
“ He remembered a case, Arhere a jury gave 500/. damages for 
merely knocking a man’s bat off, and the Court refused a new 
trial ” {g). 

In the celebrated cases of arrest under general warrants, False im- 
800?. was held not to be excessive in an action a^^ainst the prisonment. 
king’s* messenger, who had treatec* th.e y|)laintifP with great 
civility, and only detained him six houi^ (//,). And in a moie 
aggra\ated case of Uk same nature, where the plaintiff was 
kept jii custody for six days, a verdict for 1,000?. was sus- 
tained (/). So 200/. damages were held not to be too great 
whire the plaintilf had been kept a night in custody on^-u 
charge of felony (/'). And where the plaintiff in an action for 
false imprisonment wius a native of Minorca, and the defendant 
was the governor, 8,000/. damages was allowed (/). 

Where the defendant, an attorney, Imought seven indict- Malicious 
ments for felony against his clerk, koe^iiug the nuiter secret P»''>^ccutiou. 
from him, and gave no evidence when the case came on, ui)on 
which the plaintiff' sued him for a malicious ])rosecution, it 
was held that 2,000/. damages w^as not excessive ; and that it 
was no excuse thift the defendant had obtained counsel’s 
opinion advising the ])rosecution, when the case laid before 
hi# was not rightly stated. Mansfield, (IJ., asked, “ (^ould 
anyone say that any rational man of character <i\’ould for 2,000?. 
put himself in this situation ? If not, the damages are not 
excessive ” (m). And in another case, where the plaintilf was 
arrested and indicted for felony, out of mere revenge, and 
without a shadow*of pretence, 10,000/. was allowed (//). 

It has been said in cases of seduction, that actions of that Seduction, 
sort are brought for example’s sake, and that although the 
plaintiff’s loss may not really amount to the value of 205., yet 
the jury do right to give liberal damages (o) ; accordingly 
200?. was allowed m one case, though the defendant had been 

(/ j Grey v. Grants 2 Wils. 252 • Durlrr v. 1 T. It. 277. 

(g) 5 Taunt. 44H 

(7i) JIuclde V. 2 Wils. 205 

('/) Beardmore v. ('arnnyfon, 2 Wils. 214. 

(li) Edgell v. Francis. 1 M. & Gr. 222. 

(Z) Fahrigas v. Mosfyn., 2 W, 111. 020. 

(/ft) TTewlvtt V. CruchLcif, 5 Taunt. 277. 

00 Uith y.Fope, 2 W.'lU. 1227. ^ 

(o) Per Wilmot, C.J., Tullidgc \'Wadc, 3 Wils, 18. 

M.D. 


R R 
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damages 
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placed in eircumstanees of peculiar temptation by the female’s 
own mother (p). ^ 

Sums of 400^. and 3,500/. have been allowed in actions for 
breach of promise of marriage, according to the wealth of the 
defendants {g). • 

In trov,er for a diamond necklace, part only of which was 
traced into the def-^ndant’s liands, the Court refused to set 
aside a verdict for the .whole value, as the defendant’s affidavit 
did not allege that tlie whole of it had fiever been in his 
possession (y'). And so in an action for an apothecary’s bill, 
consisting of a great number of items, a rule for a new trial 
refused, where the jury had given a verdict for the whole 
sum claimed, though every item was not proved, evidence 
having been given as to some of them(s). But a contrary 
decision was given in another case, where the claim was for 
work and labour, and an entire verdict given, several of the 
items being unsustuined(/). 

Where the plaintiff is willing to rectify any mistake in the 
assessment, the Court will not set aside the verdict if it can 
possibly be sustained, as this would be to allow the defendant 
a fresh chance of a finding upon the issuesJWder the pretext of 
objecting to the amount of damages (u). Nor will they, unpn 
an aiiplication for a new trial on the ground of excessive 
damages, hear affidavits of the defendant’s witnesses to explain 
or add to anything said by tliQin at the trial (x), 

Wlierc an excessive verdict is given, it is usual for the judge 
to suggest to counsel to agree on a sum, to prevent the neces- 
sity of a new trial {//). And in the absence of agreement the 
Court has power, with the consent of the plaintiff, to reduce 
the damages to a reasonable sum instead of ordering a new 
trial {z). It would seem also from what was said in the. ease in 
which this was recently decided, that where the damages are 


(;y) Benndt v. Alletrtt^ 2 T. R. 106 

(</) narnuton v. Cagt\ Caith. 467 Wood v. Hurd, 2 King. N. C. 166. 

, (y) Nort'imvr v. CradocK 12 L. J. (' V. 16G. 

(.v) Whreler v. Si via, 6 Jur. 151 
(0 Brewer v. Jaelison, 5 Jui. 701. 

(yy) Thomas v. Feeder tchs, 10 Q. B. 775 • Belt v. Lawes, 12 Q. B. 1). 
356. 

{x) Phillips V. Ilatjield, 8 Bowl. 882. 

(«) 7 Bmg. 320. 

( 2 ) Belt V. Lawes, 12 Q. B. B. 356 ; 53 L. J. Q. B! 249. See ante, 
p. 603. < 
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too small, the Court may witli the defendant’s consent increase 
them, altli^ugh the plaiiitilt* asks for a new trial {a). 

The following are instances of a contrary, discretion Cases m 
being exercised by the Court. Where the action was for 
diverting plaintiff’s water-course, and 3,000/. was given, the allowed. 
Court set it aside as being excessive and not warranted by 
the evidence ; it being a mere question property as stated 
on the record, •where there was somothing to measure the 
damages by, namely, the deterioration of the property 
itself, and therefore not like cases of personal^ injuries. 

Though they said that even in a case like the present, 
which was attended with several circumstances of aggrava- 
tion, they would not measure the damages which the jury had 
given in a nice balance ; but making a very liberal allowance 
in that respect, they were still bound to take care that the 
verdict should not greatly exceed the damage provi‘d. They 
ordered the former verdict, however, V) stand as security for 
the damages that might be given on the second trial {b). 

And where, in an aetion for assault, it appeared that the 
plaintiff was servant to the dofendanl, and that on receiving 
a slight blow for fin])erlmeut behaviour he had fallen upon 
his master, and beaten him violently, a verdict of 4o.s. was set 
aside as excessive (r). In a later case an imjiortunato beggar 
liaving refused to quit defendant’s Jjouse, defendant liad liim 
arrested by a constable, and kqjit in custody one night at an 
inn. The next day lie was bronghfe again before the defendant, 
and said he must have some iponey, upon which defendant told 
him he might have two sovereigns, or go before a magistrate. 

Plaintiff consented to take the money, but said he must have 
something more to pay his exjienses, u[)on wdiich defendant 
gave him half-a-crown and some refreshment, and jilaintitt* 
went away. He sued defendant, and recovered 100/., no ])lea 
of accord and satisfaction having been pleaded. A new trial 
was granted, on the ground that he had himself set a limit 
upon his demand (^). ’ , 

The Courts formerly made it a rule not to grant a new trial New-i-ial < 

wlit‘re verdict 

_ 2qi^ 


(r/) Jh.,pfr Hiett, M.R., at p 1158. 

(&) Pleydell v. Earl of Eorrhestrr, 7 T. R. 529, 
Jones V. tiparrow^ 5 T -R. 257. 
ijl) Price V. Servrn^ 7 Ring. Hit). ' 
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when the verdict was for less than 20/., unless they could 
grant it without costs (e). The costs now, however, ‘'are in the 
discretion of the Court. The rule never did apply where the 
matter in dispute involved a question of permanent right (/), 
nor where the verdict was perverse (g), nor did it apply to cases 
of replevin, (/O- ' ^ recent case, where the verdict was 

under 20/., a new tAoX was granted, on the ground that the 
judge who tried the cause was dissatisfied wfth the verdict, 
and that there was an uncontradicted affidav’it tlia* one of the 
jurymen had misconducted himself, by expressing a strong 
opinion against the defendant, when he had not heard his 
CMC, but only that of the plain Nor did the rule 
extend to cases tried before an inferior court on a writ of 
trial (Z:), in which the rule was to grant a new trial unless the 
damages were under 5/. (/). 

A judgment may be maintained as to part, and reversed as 
to damages (m). 


00 V. Pliilhjhs, 1 (\ & M 2<> U'lfoth V. 1 Hiiig N. C. 4C)7, 

(/) Tunier v. 1 (’liitt. 20.” Alhiw v. Jioidihte^ 9 Ex. 

739 ; oveiruling Sowell v. ('havipton^ <> A A K. 407. 

(</) FreeoKui y. Prnr^\ Y. & 3 102 A peivoite vendict would seem 
to be one which is contiary to the diiection of the |udge, there lieing no 
dispute as to the facts : see per Jeivjs, C 3 , in Ilaiolunx v. Alder ^ 18 
C. B. 040 , and^/er Bramwell, B., in Adanns v. Midland Ihj. Co.^ 31 L. J. 
Ex. 3.*» 

(Ji) Pdijaon V. CaMwell^ L. K 8 V. 0. 017. 

(/) Allvvi V. JiovJthee^ vhi blip, 
lit) Taylor v. Helps, 5 B. & Ad. 1*308. 

(Z) Paeliham v. Newman^ 1 V, M. Ac K. 585 . Fleetwood v. Taylor^ 
6 Dowl. 790 

{in) FrederieJi v. Lookiqi, 4 Burr, 2018 : Cum my r. Sthly, ihid. 2489, 
and see Ord. 39, R. 7. 



CHAPTER XXI. 


DAMAGES IN ,\CTIONS FOR INJUX(TIONS OR SPKOIFIO 
PERFORMANC’E. 

The Chancery AinciulmeTifc Act, 1858 (21 k 22 Yici. c. 27), 
commonly called Lord Cairns’ Act, eniic.ted that m all cases in 
which the Court of diancery had jurisdiction to entertain an 
application for an injunction against a breach of any covenant, 
contract or agreement, or against the cominiB'>inn or continu- 
ance of any wrongful act, or for tlic^ si>ecific iKuji>nuance of 
any covenant, contract, or agreement, it sJiould be lawful for 
the same Court, if it should think fit, to auard damages to the 
party injured, either in addition to or in substitution for such 
injunction or speci4i(; performance. 

Though this Act has been repealed liy tlie Statute Law 
Revision Act, the powers given by it to the Court of 
Chancery are comprised and extended in thc*i)Owers given by 
the Judicature Acts to the High Court of Justice, to the 
Chancery Division of wiiich actmiis for specdic. jierformance 
are assigned (a). 

The power of fi court of equity to give damages under Lord 
Cairns’ Act was considered not to be confined to cases in which 
the plaintiff could recover damages at law (h ) ; and the damages 
awarded differed from those which could be obtained at law, in 
being given by way ol’ compensation for permanent injury once 
for all, or for injury continued after tlic date of the wTit, lu-t 
as at law where sucjcessivc aotious might be brought and 
damages recovered toties quolics (c), 

(^7) Judj cat lire Act IS/H, s. HI 

(/y) Ea)(iwoofl V. Lrcer^ 4 De G. .1. A 8. 1 IJ ; HH L. J. Gh. H5.7. 

C*) Pei‘ Lord Craiiworth, Stoht> v. ('tiij Ofhm (h.^ Lnmtvd. 
13 L, T. N. 8 81 : Fntz v. ITolmni. 14 Gli, D. 512: Davoiport v. 
Bylaudi, L. R. 1 E(i. 302 , 35 L. .1. Gh 201. 


21 A 22 Viet, 
c. 27, Lord 
CiiiJJih’ Act. 


of 

daiua/es 
under Act. 
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ASSESSMENT OF DAMAGES IN THE COURT OF CHANCERY. 


Principles 
governing 
discretion of 
Court. 


Acquiescence . 


This principle was adopted in the rules of 1883, by one of 
which it is provided tliat in respect of any continuing cause of 
action the damages are to be assessed down to the tvtne of the 
assessment (d ) ; but there is no express rule that damages may 
be given in compensation for permanent injury. 

The discretion to award damages instead of granting an 
injunction^ is a discretion to be exercised according to the 
facts of each iiartiqular case. The Court will not necessarily 
force a plaintiff to sell; to the defendant a licoince to commit a 
wrong. For example, wlicre a defendant hud built so as to 
obstruct the plaintiff’s ancient lights, atid the expense of 
restoring* things to their original condition far exceeded the 
pQpuniary value of the plaintiff’s loss, an injunction was 
nevertheless granted (e). 

And very recently the Court of Ap])eal emphasised the state- 
ment that, although the woi'ds of Lord Cairns’ Act are wide 
enough to apply to all cases, ihe Jjegislature never intended 
to turn the Court of Chancery into a tribunal for legalising 
wrongful acts, or that the Court ought to allow a wrong to 
continue, simply because the wrong-doer is able and willing to 
pay for the injury he may inflict (/). 

In the same case one of the Lords Justices suggested as a 
good working rule, that damages may be given in substitution 
for an injunction if the injury to the plaintiff’s legal rights 
is small ; and isoone which is capable of being estimated in 
money ; and is one which can be adequately compensated by 
a small money payment ; and the case is one in wliich it would 
be oppressive to the defendant to grant an injunction {g). 

It is still unsettled whether the Court has jurisdiction to 
award damages by way of compensation for an injury not yet 
committed, but only threatened and intended. In the absence 
of special circumstances the plaintiflp would in sucli a case, 
according to the ordinary principles on v^hich the (Jouft acts, 
be entitled to an injunction (Zi.). 

Acquiescence will be a bar equally to a claim for an injunction 

(jV) Ord. 30, R. r>8. 

(<f) Greenwood v. Hormeg^ 33 Ch. D. 470 ; 5^ L. J. Ch. 917. 

(/) Shelf er v. City of London Electric Liyhting Co,, [1895] 1 Ch. 
287. 

(< 7 ) 11),, per A. L. Smith, L. J., at p. 822. 

Ih) Martin v. Priee, [1894] 1 Ch. 270. 
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and for damages (/), and where damages would be nominal 
only the action may be dismissed altogether Qc). • 

Damages will not be, given where, from lapse of time, 
specific performance could not, according? to the established 
practice of the Court of Chancery, be given (/), nor where the 
claim for specific performance fails through the plaintiff’s own 
act (m). 

Damages were awarded although not specifically asked for 
in the bill, the general prayer for re^ref being considered 
sufficient (t?-)- 

The practice will foi- the I'uture be regulated by the orders 
and rules made under the Judicature Acts. It is probable that 
leave would be given to pay money into Court in any case in 
which t,he Court, in lieu of injunction or specific perforinan6e, 
directed an assessment of damages (^0* *bit such an action 
would not necessarily be an action brought to recover damages 
within the general jjowers of Order Tl, which regulates payment 
into Court {p). Issues of fact arising in actions in the Chancery 
Division can be ordered to be tried Jft tlie Assizor, \>v at the 
sittings in London or Middlesex ((/). Ajiplications for new 
trials will now be to the Court of Appeal (r). 

In an action for Jrespass in a County Court, where the plain- 
tiff claimed 4().s'. and an injunction, and judgment was given 
for nominal damages and an injunction, it was lield tliat the 
defendant could appeal against the grant of the injunction 
without the leave of the judge, although the damages claimed 
were less than 20/. (.s). • 

(0 Sfiuorx V. 28 Ch , 51 L, J Ch 1. 

(A) lb. 

(/) Larery v. Pitvxrlly (Hi, I). 508 . 57 L. J. Ch. 570. 

(///) Ifqjyroic V. Cnxc, 28 Ch. D. 350 , 54 L. J Ch. 399. 

(w) Cation v. Wyld, 32 JBeiiv. 200 St'o, tiiilher, as to the Art, aial 
for cases in which tlic (’onrt, in its discretion, awarded or lefusod 
damages, Morgan’s Chanceiy Acts and Ordeis, 201, 4th ed. : Kerr on 
Injunctions, 221 ; Joyce on Injunctions, 593 ; and Daniell's Chancery 
Practice, vol. i., p. 94 (J, otli cd. 

See the rejiealed Consolidated Orders XLI. R. 10. 

(jo) See K'tcholU v. 22 Ch. D. 011. 

Cl) Ord. 36, R. 44. 

(/■) Supreme Court of Judicature Act, 1890 (53 & 54 Vict. c. 44), *s. 1 . 

(jr) Erune v. Janiex, [1898 j 1 Q. B. 417. 


Lapse oi 
time. 


Damages 
under general 
r^rayer for 
icliet. 
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A.BANDONMEINT, whon loss is total witliout See M \ is ink Jnruuanck, 367 
when Mocessatv to itiako los.s U^Lul. Soo MAirNK Insur- 
ance, 368 — 371 

iiotifc must 1)0 f^ivoii, r'xoopt ni t aso of fioiglit, 370 
ciloct of niolf('c*tual notice, where subt^hquent total loss, 
371 

valul iiotieo, w'luui loss afterwards becomes 
l)cirtml, 373 

ACCEPTOK, liability of See lliu.s ok Excn\N(,i:, 250 

ACCIDENT, damages on an insuianee against, 35K 
against death fioni, 58 • 

when death K'sult^, 52, 358 
when nervous shock lesults, 357 
what dani.igt.s aie lecoveiabh', 358 
action foT injury caused liv’’, 475 

• when brought l)> (‘xecutois Sec* Em-'.cI'^I'oIhS, 535 

limitc'd liability of shipowmeis. St'C' Cviuiimis, 31‘J — 323 

ACCOUNT STATED, some item must be ino\ed to sustain actum on, 7 (n) 

ACTIONS. Sec (\)Sts ok Actionr. 

ACTOH, retainer of, does not imply light to work, 236 

ADVERTISEMENT, damagon foi hi each of c-oiitract to insert, 58 

ADJUST]\JENT, example of, 301 

at foreign i>oit, when binding on uiuIcm writers, 384 

ADULTERY, damages m suit foi dissolutiot. r judicial sepai'ation, 509 

claims are to he tiiod on saim pinieiples as actions 
fonneily, 500 

gcncTal grounds of damages in action lor, 510 
entire separation a bai to an action toi, 511 

otheiwise when paitial, oi not by dec‘d, 511 
cvideiiee ef terms ui)oii wdneh the paitu'S lived , wbei admis- 
sible, 122, 511 
infidelity of husband, 612 
previous chaiae.ter of wife, 122, 512 
negligence of husband, 512, 513 
solicitations by wife, 513 
wealth of defendant, 4G, 513 

former recovery against another defendant foi adultePy 514 
application of damages in divorce suit, 514 
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AGENT. See Pbincipal and Agent 

AMENDMENT of postea under old procedure, 600 
' present practice as to entering the findings, 600 

and amending the entries, 600 

must have been in fuLthorance of intention of jury, 601 

ANCHOR, fall of, caused by collision, 7 
I loss of, owing to defect in cable, 200 

ANIMALS, damages from breadh of warranty of, against contagious disease, 
30, 203 

not recoverable when no warranty, 21, 204 

unless perhai>s under Contagious tliseasos (Animals'; Act, 22 
damages from receiving, iii infected ship, 318 (n) * 

breach of contract to provide stabling 22 

wholesome food, 24 

damages froB^ acts of, 64 
resulting in their own injury, 66 

‘ wher,e there is breach of warranty, expenses of keep may be 
recovered, 200 

limitations as to value of cattle in actions against carriers, 324 
of dogs in railways, 325 (n) 

in actions for conversion of, defendant cannot deduct keep from 
value, 417 

vendee may recover for koei> in action on warranty, 200 
and perhaps for expenses of training, 203 
no action lies fqc breach of acts relating to infected, 617 
action for diiving distress into another county, 445 
insurance of horses at sea, 355 
Sec Cattle; Dogs 

ANNUITIES, interest is not recoverable upon arrears, 168 , 

APPORTIONMENT, salary now within statute of, 241 
See Rent, 268 — 272 

APPRAISEMENT, selling without, 444 See IniiEGAL Distress. 

APPRENTICE. Sec Hiring. 

ARBITRATION, submission to, by executor, 54G 

ARREST. See False Imprisonment, 471 — 473 

ASSAULT. See False Imprisonment, 471 — 473 
Negligence, 473 

ASSESSMENT OF DAMAGES, 582—598 
at trial by jury, 582 
judgment by confession, 682 
reference to master, 583 
writ of inquiry, 584 
judgment by default, 586 

♦ on point of law, 587 
damages on several counts, 688 

or on same count containing several demands, 688 
distinction in cases of slander, 589 
new procedure, 690 

, in detinue, damages should bo assessed separately, 425 — 590 
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ASSESSMENT OP DAMAGES- 

judgment against several defendants, 590 — 505 

whore some plead afid others pay money into Court, 593 
, all make default, 593 

some appear and others make default, 593 
now procedure, 595 • 

effect of former recovery against \)n(' defendant, 595 
claim limits the damages reeoverahh’, 140, 595 
double and treble damag<*«, 596 
omission of ]ury to as>>ess, 590 
writ of inquuv, 
new trial, 598 

continuing cause of act;op, 10, 113, 590 
VSSIG-N, cc-enaul not to, 293 ‘ * 

VSSIGNEE »ff a lease, his liability for breach of covenants, 277, 282 
aetion by, against assignor, 102 
by assignor against, 838 

of a debt takes subject lo debtoi’s right of sot-oif, 137 
ATTOBNEY. Sec SonioiTOii. 

AUCTION, set-ofl against auctioiH'cr, 133 
interest on deposit, !(>(» 
each lot IS a distinct sale, 205 

AVEBAGE, GENEBAL, how defined, 382 

ship, freight and goods oi r ’t*d foi trafbt;, contribute, 
383 • 

deck goods, 383 

bullion and jewels, unless earned on the person, or 
as part of luggage, 383 

provisions and stores do not, unless earned as freight, 

383 

goods earned In manners, nnlt'ss in lieu of wages, 

384 

iiiarinois’ wage’s do not, unless in case of ransom, 384 
goods saenfieed contnbute, 384 
only pi open ty exjuused to risk contnbutes, 384 
fieiglit miT^t have been pending at time of sacrifice, 
•385 

\alutition of loss 111 ease of goods or valuable articles 
385, 380 

dock goods, lieiglit, slni), 386, 387 
when sale of goods foi rcxiaii of ship constitutes an 
avc'rage loss, 387 

how \„,!ied, 31(), 387 
effect of suhseqm nt loss of shixi, 388 
money laised for gciieial saf(+ty, 388 
mode of valuing pioxiertv saved in case ot sli p, 389 
111 ease of goods, 390 
111 case of fi{‘ight, 390 
usual xilace of adjustment, 388 
example of adjustment, 391 

AVEBAGE, PABTICULAB, what is a total loss of goods free from, 37 l 

when a sale of goods for repairs amount t o a, 387 

AWABD, interest upon amount of, 1G5 


BAIL, actions by, against their principal, 345 
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BAILEES, may recover full value of goods on policy of insurance, 363 
will be trustees of residue above interest for the owners, 363 
will, if responsible to the o\Vner, recover in action for conversion 
whole value against a stranger, 416 

otherwise only for bailee’s personal injury, 416 * 

only amount of antorest against owner, 416 

BALLOT ACT, damages for breach of duty of presiding oiheer, 7 

BANKEB, action against, for dishonouring cheque, 5, 8 

BANK SHARES, disregaj-d of Ijeeining’s Act, 501, 673 
liability of stockbhokcr to client, 561 

his right to indcnip.ity from client, 573 

BANKRUPTCY, m\itual credit in. Sec Skt-off, 139—145 

BANKRUPTCY, TRUSTEES IN, actions by, 554—559 

can only sifo in lospoct of loss to the estate, 65-1 
may sue for breach of contract to employ, 555 

, not for a meie peisoiial v\iong to the bankrupt, 555 
or trespass to lands oi goods in his possession, 556 
unless some pecuniaiy loss was annexed to it, 556 
01 it has caused injun to the estate, 556 
nor for personal labour aftci bankuiptcy, 558 

unless a large sum has been accumulated by it, 558 
oi mixed wRh other debts tor which they can sue, 568 
not necessary to jnove substantial daniagc, 556 
loss to thcrcstatt' IS the itioasure of claiiiago, 556 

unless wheic the light to a specific sum has once vested, 
557 

BEGIN, right to, when plaintiff piococ'ds for unascertained damages, 599 

BILLS OF EXCHANGE AND PROMISSORY NOTES, 
damages given by Bills of l^xchangc Act, 1882 262 
interest always allowed on up to time of ing -judgment, 1G9, 253 
may be withheld, in case of l.c iii ■. i.ot expressly reserved, 
253 

not given while note in hands of alien enemy, 253 
wiiere expressly leserved, runs tiom date, 253 
and under the new Act upon pimcipal and interest at maturity, 
251 

though no action could have hoeii originally piamtained, 
253 

if givmi as a legacy, interest would run from maker’s 
death, ^53 

where not loseived, interest runs from maturity, 254 
if payable on demand, from demand, 254 
liability of drawer, indorser, or guarantor, for inter&ct, ‘ 
254 ■ 

when note jiavable b> instalments, 255 

does not lun after a tendei, 168, 255 

must be included m amount paid into court, 255 " 

cannot be recovered fioni maturity of bill unless produced, 

, 255 

calculated at current rate of place whoso laws govern pay- 
ment, 255 

lex loci soliitimns is the lex loci contractus ^ 256 
hence different liabilities of acceptor, drawer, and 
indorbcr, 256 
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BILIiS OF EXCHANGE AND PIlOMiSSOKY continued. 

interest, where expressly reserved, governed by lex loci contractHSf 
1G9, 257 

when goods are to b»paid foi by bill, 1G3 
effect of want or faihire of eonsidciution between immediate 
parties, 258 

between remote parties 258 

failure of consideration no answci, when once executed, 259 
or when contiaet vtill open, Jl >0 
or when only pai tad, 200 * 

but partial wan. oi consideration mav be set p, 2C1 
rd^exchanf^e, diawer, indorse'^ and acceptor liable for, 26 -l 
proiost, wli( n allow-ed, 2G1 • 

expenses of noting, and postage, whe^n lecoverable, 2G2 
costs ol former action ag.iiiist plaintiff not recoverable, \)2 
transferor, without indoi semen t, not liable fjn*, 2G2 
unless bill is not what it puipoits to be, 2G2 
acceptor not liable for fiaudul<‘nt alteration, 2 (j 8 , * 

given to wife during coveiturc may be treated by husband as Joint or 
several piopertv, 128 
consequences as to set-olf, 128 

mutual credit constituted by takine, accepting, or indorsing, 140 
or by an agieeinent to actept, 110 
but not by an agi(‘cment to indorse, 1 10 
nor bv holding a bill or iiott H'> tiustee loi r iiothor, 142 
action for goods sold to Im‘ ^ nnd toi bv bi^l, not maintainable during 
time that it would have beisi cut lent, 17(> 
but spo(*ial action toi not giving may be brought at c-nee, 17G 
when paid toi m advance l)v bill, which is dislionoined, 19G 
whetlier it will support a count for money paid by suiety, 848 
dama^^es lor the conveision ot, 400, 410 

BOARD OE TRADEj, inquiry by, before ju (ion against owner of ;bip in case 
of loss of life or personal 1113111 y, 320 (n) 

• 

BOND, provisions of 8 &: 9 \V. 111. c. 11 Set* Dnnr, 240- 251 

no more than penalty and costs can be lecovered upon, 250 
liability of sureties upc^i iiplcvin bunds, 840, 47G —479 
will not support a eount tor monev paid by a suietv, 848 
set-off of joint and several bond, 128 


BREACH OE PROMISE OE MARRIAGE, 5 2 -.50G 
motive a ground of damage, 48 
vindictive damages mav be given, 502 
wealth of defen tiaiit an aggravation, 50.3 
seduction an aggiavation, 508 

mitigation of damages, bad character, or grossness of manner , 122 , 
505 

actions by or against personal representatives, 504, 534, 543, 544 
special damage to property, 505 
evidence in bar of action, 505 
trustee in bankruptcy cannot sue, 554 


BREACHES, assignment of, under 8 & 9 W. 111. c. 11. See Debt, 24G — 251 

BREAKING OPEN OUTER DOOR, oilect of, in action against shorifi, 435 
difference between /Z. fa. and d^tress, 437 
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BROKER, sot-ofE of debt from, in actioil by pniicipal, 132 

liable for negligence in cftectmg iiisuiance, 5p0, 501 
right to cornmis$sion, 570 
revocation of autlioritv, 571* 
right to indemnity, 572, 574 

BUILD, covenant to, 284 


CABLE, loss of ship from-dcfcctivc, 201 

CAIRNS’, Lord, Act. See Inji nction^, Si^ncinc Pkkfoumance. 

CALI.S. Sec PuBijTC Compan\ 

CAMI'BELL’S, Lord, Act, 514 

damages for injury causing death, 535 
no damages^* for mental sufleiing, 530 
nor for funeral expenses or niouining, 538 
but, for loss of expectations, 538 

princiiiles on which pecuniary loss to be calculated, 530 
deduction on account of insurance, 537 
action only when deceased might have sued, 540 
therefoie liaried by aecotd and satisfaction with deceased in his 
lifotiine, 540 

extends to death on the high s(‘as, 320 (n) 

hut no action can he brought til] Board of Trade has hold an 
inquiry or Ki-fusetl to do s<]^, 320 (n) 

AdmiiaJtv lule as to half damages docs not apply, 535 
nor can a foieigii sliii) lie pioceeded against in rvm, 540 
action fails if death only accclciatod inaiiprociahly, 7 
See KxFCUTOii 

CARGO, actions tor freight of, 29G — 301 

for not bupiilying, 301- -BOG 
for not cairymg, 309 312 

for delay in canning, 312 

for loss oi injui^ +o, 314 — 318. See Cakhikus 

CARRIAGE POLE, damages resulting fiom defective, 21, 201 

CARRIERS, 295-308 

I, actions by for cost of caiiiage, 295 — 300 

packed parcels, 295 c ^ 

where entire ship engaged at a specified rat(', 29C 
when payment is to be made by ton, 29C 
when part has not Peen deliveied, 297 
weight how calculated, 297 
when cargo changes m bulk or wx'ight, 298 
where freight is fixed with reference to certain articles, 298 
evidence in mitigation of damages, 300 

time during which vessel was under icpair, 300 
port and inlotagc cliaiges, 300 
value of missing goods cannot be set off, 300 
except by counter-claim, 301 
actions ^^or not supplying a cargo, 301 — 307 
measure of damage, 301 

mode of calculating amount which would have been earned, 301 
captain must try to earn freight after breach, 302 
but not before hi each, 302 

when freighter is left at liberty as to species of cargo, 303 
not bound to replace goods burnt, 302 
nor to supply ballastji 304 
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CARRIERS — contmucd, • 

J. actions by, tfeo — continued. 

cargo musf be loaded according to custom of port, 305 

stipulation to pay a fixeej sum in default of supplying cargo, 305 
right of shipowner to retain freight afterwards earned, 306 
when stipulated sum has not become duo, 306 
profit made by shipowner by consent of charterer, 307 
claims for detention of ship, 307 
demur 1 age clause. 308 » 

delay caused b^ -trike^ 308 (n) • 
dangerous goods, 30s> 

1. anjtions against carriers, 309^ 327 

for nut 6aking a cargo, 3f)9 * • 

damages must be the luimediate result, 310 
* costs of formet action not allowed, 310 
natural result of breach, 319 , 

increased price of goods in i>la(‘e of those, which ought to 
have been bi ought, 310 • • 

malicious refusal to c.airy, 311 * 

for not ( ai lying x'assengers, 311 

expense ol substituted conveyance may be lecovtiied, 311 

it it \v«is ieas<)uabl(' foi tbe xiasseiiger to take another 
convey ante, 19, 312 

and oxpeus<‘s lucuned during detention, 312 
mcie ineonv(‘nience a giound oi date ‘ge if ('ax>al)le of assess- 
ment, 312 • ^ 

but not cneunistanees which could not have hf on foreseen, 
312 

or delay in carrying x>asscngcis or goods, 19, 313 

whole valuti ol x>eiishable goods may lie rt*e,t)V('icd, 313 
, and th(* tall in inaikot value of goods sent ])v land or consigned 
for imiiu'diate sale, 14, 312 
but not of goods sent by' long sea voyage, 16, 312 
nor loss of special contiact, 313 
unless by agn*omerit, 82, 313 

it IS doubtful whether liability arises from more communication 
ot specjial eiicumstances, 30 
in^ the absenge of a contract to undiMtako liability, 30 
damages for loj^^ ot season, 14 

or opjiortujiity exhibiting, 37 
icasonable exxieuses may be locoxered, 19, 29, 313 
lULUiied in seaichiiig tor the goods, 313 
the delay must lie the proximate cause ol the injury, 313 
otherwise damage is too lemote* 313 
penalty m cliaiter-xrarty, 314 
moie or less than penalty may be recovered, 31 1 
for loss or injury to goods, »314- 326 

no difference that there is some third party liable, 314 
wheie vessel has been lost, 314 

where cargo has been delivered to a wrong x:)er£>on at its j lace of 
destination, 314 
freight paid in advance, 315 

where goods have been sold lor repairs of ship, 316, 386 
which has never icached its destination, 317, 388 
where plaintiff has only a limited interest in goods, 316 
whore there is no evidence of value, 315 
where goods cannot be rc*placed, 38 
obligation on shipowner to xirotect goods, 317 
undue preference by railway company to one customer o^Gr 
another, 318 ^ 
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CARKIEBS — continued. 

II. actions against, &c. — continued. 

liability of shipowners for loss caused by pilot, 318 
or by fire or robbery* 319 

limited as to liability for loss of life or personal in]ury to 
£15 per ton of ship’s tonnage, 319 
as to damage to goods to £8 per ton, 320 

costs beyond tins amount may be recovered, 320 
and inteiest, 320 

- wheM value of goods must be stated, 320 
Joreign shipniept, 320 

Act does not apply ^o inland navigation, 321 . 
liability of land carriers fflo common law, 321 
effect of notice by them, 321 
Carriers Act, 321 — 324 ' 

cases^^o which Act does not apply, 323 
felony by a servant, 323 
. " gross negligence, 323 

special contract, 323 

by railway or canal company, must bo reasonable, 324 
and signed by party to be bound, 324 
cattle, limitation as to value of, 324 
loss, what amounts to, 326 
value must be declared, 32G 

fraud in concealing, 327 

where contract is to carry 9. particular sort of goods, 327 
what is fiassengcis’ luggage, 327 (n) 
telegraphic messages, iicgligcnco in transmitting, 327 
See CoN'i ; Damages. 

CARRIERS ACT. Sec Caiuuers, 321—324 

CATTLE, limitation of liability of carriers for, 324 
See Animals ; Easements- 

CATTLE SHOW, loss of opportunity of exhibiting at, 37 

CAUSA PBOXIMA must be regained, 49 (n), C8 
See Remoteness. 

CHANCERY DIVISION, 

damages in suits for injunction or specific’ performance, G13 
provisions of 21 & 22 Vict, c. 27... 613 ‘ 

continue under Judicature Acts, 613 
payment into cqurt, 634 
now trial, 615 

what damages recoverable, 614 

damages under gencial prayer for relief, C14 

future practice, 614 

See Injunction ; Specific 3’brpobmance. 

CHARACTER, evidence of, in aggravation or mitigation of damages, 46, 469, 
500, 606, 508, 612 

CHARTER-PARTY. See Cabriers. 

CHARTERS, damages in trover and detinue, for conversion or detention o£» 
410, 426 

OSxtCUITY OF ACTION, pleas in avoidance of, 139, 289 
CLAIM limits the damages recoverable, 146, 595 
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COLLISION, damages for, 115 . 

no deduction for insurance money, 116, 434 

detentiorp resulting from, 430 

damage partly due to negligent stowage, 69 

the deduction of one-third new for old does not apply, 378 (n), 428 
between racing omnibuses, 70, 74 

COMMISSION AGENT, 

damages against, for purchasing inferior goods, 660, 563 

COMMON, actions for injury to ugh^ of. See EabemKnts. 

COMPANY^^ See Public Company. « 

COMPENSAxION, damages are, in actions of contract, 46* 

and generally of tort, 46 
under Lands Clauses Acts, 468 
damages for not assessing, 213 (n) • 

COMPROMISE, party indemnified is entitled to, 341 
effect of notice to surety, 341 

CONFESSION. See Judgment by Confession. 

CONFIDENCE, broach of, action by master against servant, 241 

CONSEQUENTIAL DAMAGE. See hadley v. lixixhhDAijE ; Rfmoteness. 

CONSIDERATION, absence of, in a l^ll or note, 258 
failure of, 259 * 

CONSPIRACY, damages, when too remote, 64 

trade combinations, not illegal, 9 

CONTINUING CAUSE OF ACTION, damages for, 106, 111 

trespass, 111, 456 

CONTRACT, damages for breach of, must bo the primary and natural result, 10 
unless ulterior consequences wore contemplated, 11 
but querre as to contemplated breaches, 23 
rules laid down in JTaaley v. Tiaxendale, 11 
first rule, damages arising in the natural course of things are 
recoverable, 13 

value of art'icles dependent on season, 13 
damages for loss of season, 14 
fall in market price of goods, 15 
selling value the test of depreciation, 16 
same rule in America, 16 
held not to apply to carriers by sea, 16 
damages whore goods cannot bo rei)laced, 18 
expenses from breach of contract, 19, 29 
special damage from non-payment of money, 19 
damages are recoverable for inconvenience caubecf by 
breach, 20 

damages from breach of warranty, 20 

sale of diseased animal, 20 < 
rule where no warranty of quality, 21 
cases of consequential damage, 22 
contemplation of breach by parties, .23 
improbability of breach no bar, 24 
second rule, damages not arising in the natural course of things^ 
but arising from the special circumstances, are not 
recoverable^ unless these circumstances were known to 
the defendant, 25 ^ 

M.D. S 
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CONTRACT — continued. 

second rule — continued. 

cases of special loss not known to the defendant, 25 ^ 
rule suggested as to notice pending performance, 27 
meaning of market value, 27 
different results contemplated by each party, 27 
damages not contemplated by the defendant, 28 
expenses incurred by delay of goods, 29 
loss of special contract not recoverable, 29 
non-delivery of telegrams, 30 

third supposed rule t'nat damages arising from special circum- 
stances which v'Oire communicated to the defendant are 
^ recoverable, 30 ‘ ^ ^ 

it is doubtful whether liability arises from mere communi- 
cation of special circumstances, 30 ( 

in t^e absence of a contract to undertake liability, 31 
case of common carrier, 31 

. authorities that responsibility is not enlarged by special 

' knowledge only, 31, 33 

apparent dictum to contrary explained, 37 
rules suggested in place of third rule supposed to have been laid 
down in Hadley v. Bajxcndalc, 41 
new principle suggested in Fletcher v. Tayleury 42 
motive not a ground of, 43 

except in case of breach of promise to marry, 43 
to pay money, damages lirnitod to principal and interest, 10 

but special damage has been allowed on broach of special 
contract, 19, 67 (n) 
right to rescind, 172, 231, 237, 238 
repudiation of, 108, 172 
See Damagiqs ; Debt. 

CONTRIBUTION. See Suretyship, 346 

CONTRIBUTORY act of plaintiff increasing damage, 123 

wrongful act of third party. See Third Party. 

CONTBIBUTOEY NEGBIGEN'CE, in cases of injury, 69—75 

children may be guilty of, 72 
of plaintiff servant, 73, 76 • 

of person in charge of public conveyance, 
74 

maxim volen^ non fit injurijLy 76. 

CONVERSION OF GOODS, ^.gist of the action is the conversion, 398 

damages in general the value of the thing, 398 
mode of calculating value where price has 
changed, 399 — 401 
interest on bill of exchange,' 400, 
is to be calculated on value at 
time of conversion, 402 

when selling price will be taken to be the value 
or not, 402, 410 

where form of article has been changed since 
conversion, 403 

mode of valuing severed minerals, 404 

where the mining was unauthorised, 406 
distinction as to bona fideSy 406 
special damage may be recovered, 409 
see as to trespass, 464 
mode of valuing fixtures, 406 
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CONVERSION OF GOODS— 

where goods have been deposited with defendant 
under a void contract, 409 
value must bo pioved : presumption as to, 409 
of title deeds, bills, or notes, 410 
of void security, 411 

when rendered void by act of defendant, 
411 

of policy of lAsuiance, 412 
interest, 412 • 

special 'amages recoverable, if laid, inlcst, too 
iemoi5^\ 412 

for goods seized under Custc5!ns Acts, 414, 432 
mitigation of damages, 121, 414 
want of title, 414 
goods pledged for loanf 415 
action by bailee, 416 

against unpaid vendor^ 416, 43^ 
keep of animal cannot bo deducted, 417 
action by reversioner, 417 
right of action against third parties, 417 
ro-doliv(‘rv of inoperty, 122, 417 ’ 

applying the goods for owner's benefit is 
not re-dell very, 418 
verdict by oon‘^f'TT< in case of, 418 
JL'duction of div Plages after verdict, 419 
staying proceedings where ad or some 
articles are given up, 419 
detention, damages for, 420 
lecovery in trover, with satisfaction, changes 
property, 422 

eflect of, where verdict for less than value 
of goods, 424 ^ 

■COPYRIGHT, infringement of, 55 (n) 

CORN OR HAY, irregularity in distraining, 442 
excessive distress in taking, 443 

landlord not»boiind to take in preference to goods whicli are 
conditionally exempt. Sec Ilui^gal. Djbtiiess, 448 

COSTS OF ACTIONS, not jrecovorable if refused in the original Court, 88, 206, 

• 468 

otherwise if not adjudicated upon at all, 88 
not aUowed when incur, fid unnecessarily, 89, 92, 104, 
562 

or merely to assess damages, 05 — 98 
or where former action not sustainable, 92 
or defending was futile, 92, 262 

as in bills of exchange cases, 92 262 
unless the contest was reasonable, 92 
or was the natural result of the defendant’s con- 
duct, 94 

or was sanctioned by the defendant, 102 
case of false assertion of authority by agent, 98, 
349—355 

damages include costs, 98 
so where defendant’s conduct exposes plaint ff U). 
action, 100 

casQ of tenant holding over, 101 

warranty and xe-sole, 101, 203 . 

- S.S ^ 
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COSTS OF ACTIONS— co>i<in«cd. 

nor when they were caused by the wrongful act of the 
plaintiff^ 102 • ^ 

case of under-lessee with covenants, 102 
may be recovered where there has been an indemnity^ 
103 

but only in case of rightful claims, 337 

unless indemnity be against acts of particular 
c persons, 338 

Cixtra costs not a ground of legal damage, 468 
, and cannot be recovered, 88, 95 (n), 468 
but v. G W. By,^ 95 (n) p 

unless where they cannot be taxed, 461 
or where there is an indemnity, 103 
sed quccre de hoCy 328 • 

cannot be recovered against sheriff, 484 
where the former action was against plaintiff and 
< , another, costs severed, 105 

in action by surety against co-surety, 347 

against carrier for not taking cargo, 310 
by lessee against under-lessee, 340 

00- SURETY. See Suretyship, 346 — 348 

COUNTY COURT, Registrar of. Liability in respect of replevin bonds, 477 

COURT. See Amendmen^j, GOO ; New Trial, 604 — GOC 

COVENANT, for title and authority to convoy, 215 

when something has passed, damages are the difference, 215< 
when nothing has passed, the purchase-money, 216 
or the amount paid to perfect the title, *217 
for quiet enjoyment, not broken till distuibanco, 217 
* damages, value of unexpired term and damages of former 

action, 218 

or amount paid for compromise, 218 
not future unascertained damages, 219 
whether rise in value may be allowed for, 220 
or improvements, 220, 221* 
increase of natural value, 221 
outlay of capital, 221 

where there has been an evictidn from part ofiithe land, 222; 
deed is conclusive as to amount of purchase-money, 223 
for further assurance, 224 
against or to pay off incumbrances,' 8, 224 

difference between law in England and America, 225 
where there is a contingent incumbrance, 226 . .4^ 

nominal damages when actual and contingent lo^a 
negatived, 226 

to renew, damages depend partly on value of land and partly on 
title of lessor, 226 

implied, that house is ht for habitation when let furnished, 226 
to repair, liability of executors upon, 551 
* tenant may be sued for breach of, during term, 273 

damages are measured by the injury to the reversion, 273- 
BO where covenant not to commit waste, 273 
or cost of repairs when done by the lan^ord, 276 
though not assented to by tenant, 276 
and though plaintiff has since assigned, 277 
nominal for disrepair before execution of lease, 277 
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COVENANT — coniimied, 

to repair — continticd. • 

assignee only liable for breaches during his own time, 277 
hut burden of proof lies upon him, 277 
strict proof of disrepai^necessary, 278 
liability of vendor pending completion, 278 
damages, when action brought at the end of term, are the 
amount necessary to put premises into repair, 278 

not limited to unount of insurance, if burnt down, 278 
not affected by arrangements to which ho is no party, 279 
tenant is not noui j to repair pj*em#ses subsequently erected 
without express covenant, 279 
no answer that piJiintiff’s interest has coasc(^, 279 
dai.iagcs from prehnSes remaining unlot,»279 
further breaches after writ, 112 
sub-lesbec only liable for injury caused by his own breach of 
covenant, 275, 280 • 

lessee sued by sub-lessee cannot recover costs from assignee 
of lease, 108 • • 

unless there is a covenant to indAnnify, 104 
to keep in repair involves a covenant to put in repair, 280 
amount of repair depends on age and class of premises, 280 
how far evidence of previous disrepair admissible, 281 
effect of doctrine upon assignees, 282 
meaning of tenant able repair, 283 
expenses of survey generally boine by landlord, 283 
except whtjro tenant obtains icliof, 283 (ii) 
when liable for repairs of party wall, 284 
effect of condition precedent that landlord shall put in repair, 
284 

when action is by tenant against landlord, 284 

costs of another house cannot bo recovered, 284 

unless there has been delay Oii defendant’s part, 284 
injury to one part of premises from non-iepair of others, 
284 

damages may be referred to the master, 583 

for not finding mo^ieiials for repairs, 68 
to build, damages measured by real injury sustained, 284 
to mine, 286 , 

to pay renewal fi:^e, must bo commensurate with defendant’s 
interest, 286 

to insure, premiums may he recovered, 287 
where no loss has occurred, 287 

where a loss has occurred, damages measured by it, 290 
where policy is assigned to tb , insurers to secure loan, the 
damage is the loss of the security, 2‘Jl 
where defendant’s act has caused a forfeiture of the policy, 291 
to pay rates, 292 
to deliver up possession, 292 
not to assign, 293 
not to exercise specified trades, 294 

or be a nuisance to neighbourhood, 294 
to pay rent. See Rent. 

in case of alternative covenants, nominal damages only on one, 
if money has been paid on the other, 292 
. a jsessing damages upon penalty for breaph of covenants andef 
8&9 W. III. c. 11. ..246 
to what cases the statute extends, 249 
where it does not, 249 
Crown not boujid by it, 250 
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COV EN ANT— 

to indemnify, or do some act, damages for breach of, 336 
general covenant only extends to lawful acts, 337 
otherwise when an individual is spe(i^hed, 338 
when executor may sue for breach of, 532 
See UUDEB-IiKSftBE. 

COWS. See Animals. 

CBIME, facilitated by negligence, damages too remote. 89 

CROI'S, injury to, from rabbits or game, 5, 8 

distress of growfhg. See Illegali Distbess, 442, 448 

CROWN, dismissal of servants of, 232 («) ^ 

CUSTOMS ACTS, hamages for seizure of goods under, 414, 432 

bond fide detention of goods under, not a trespass, 447 

DA’NIAGPjS are recovef^able in all personal and mixed actions, 1 
and for suing after prohibition, 3 

^nd in debt for a penalty given by statute to the party grieved^ 
if the amount is certain, 2 

but not where amount uncertain, or in aetion by 
informer, 2 

not recoverable in real actions, 1 

nor upon an indictment or information, 2 

but an informer may have a third part of the fine, 2 
nominal, meaning of, 4 

plaintiff ervtitled to, though the injury cause no loss, 4 
unless damage is of the essence of the action, 0 
for detention of a debt, 242 

cannot bo sued for when debt has been paid before action^ 
242 

otherwise when payment is made after^ction brought^ 
243, 245 

unless accepted in bar of damages, 243 
on a writ of iiiquii y, 584 

not necessarily nominal, though no proof of actual loss, 7, 8, 491 

or if plaintiff is a*^rusteo for persons substantially interested, 5 
not a complete compensation, 9 

for non-payment of money, limited to principal and interest, 10 
for breach of contract, must be the* primary and natural result, 10 
rules laid down in Hadley v. Baxendale^ 11, 12 
first rule, damages arising in the natural course ofu things are 
recoverable, 13 

value of articles dependent on season, 13 
damages for loss of season, 14 
fall in market price of goods, 15 

selling value the tost of depreciation, 16 . 

same rule in America, 16 ^ 

held not to apply to carriers by sea, 16, 313 
damages when goods cannot be replaced, 18 
expenses from breach of contract, 19 
special damage from non-payment of money, 19 
damages are recoverable for inconvenience caused by breach, 26 
♦damages from broach of warranty, express or implied, 20, 21, 197, 
198 ^ 

instances of consequential damages recoverable, 22 “ 
second rule, damages not arising in the natural course of things, but 
arising from the special circumstances, are not recoverable 
unless those circumstances were known to the defendant, 25 
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DAMAGE S — continued. 

second rule — continued. 

cases of special loss not*known to the defendant, 26, 2C 
rule suggested as to notice pending performance, 27 
meaning of market value, 27 
different results contomplatod by each party, 27 
damages not contemplated by the defendant, 28 
expenses incurred by delay of goods, 29 
loss of special contract not recoverable, 29 
non-dolivery of telograms, 29 

third supposed rule, 11. j.t images arising from special circumstances 
which were communiratdd to the defendant are recoverable, 
30 

it Is d .abtful whether liability arises from more communication 
of special circumstances, 31 • 

• in the absence of a contract to undertake liability, 31 
case of common carrier, 31 

authorities that responsibility is not eiftargcd by special know* 
ledge only, 31 — 40 * ^ , 

rules suggested in place of third rule supposed t9 have been laid 
down m Hadley v. Ba^-cndalCy 41 
new principle suggested m Fletcher v. TayleiiVy 42 
would exclude exceptional profits, 43 
motive not a ground of, in actions on contract, 43 
in actions of tort governed by looser pnnciiilos, 44 
motive a ground of, 45 

unless in actions against several, 

or against a principal for the act of his agent, 45 (n), 491 
are a penalty and not merely a compensation, 4G 
when too remote, 47 — 87 

must bo the natural and reasonable result of act complained of, 48 
application of this rule, 49—53 
loss*of piofits when recoverable, 55, 59, 191 
if the natural result of the bieach, 55 
not when founded on special contract for ro-salo, 55 
re-sale must bo jprcvious and coinniunicatod, 02 
primary but not secondary profits recoveiabJe, 56 
Scotch law different in this respect, 61 
or contingent or speculative, 62 
when the injiJry is not the natural losult of the act, 62 
when caused by*the act of the plaintiff himself, 68, 92, 102 
while trying to escape from danger, 54, 73 
or increaseu by his condhet, 123 

effect of his negligence in cases of injury, 69 — 72 
or that of his servant o'* driver, 73 
maxim volenti non jit injuria^ 76 

premature expenses, incurred while contract incomplote, 
77, 206 

damage from non-repair of fences, 64 
acts of animals, 65 

acts preventing payment of money, 67 
when the wrongful act of a third iiarty which could no- have 
been expected, 78, 83, 496 

otherwise when such w^as the natural r6sult of the wrong 
done, 77 

repetition of slander by third partier^, 79 • 

cases where a wrong to A. is an injury to B., 84 
fraudulent representations acted on by others, 84 
or in a way not intended, 85 
breach of warranty, 20, 201 
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DAMAGE S — continued. 

damage from misconduct of agen^, 562 

criminal act. ok third party, too remote, 89 
costs of former actions, 88 — 103 i 

not recoverable if refused or limited, in the original Coilrt, 88, 

206, 468 

otherwise if not adjudicated upon at all, 88 
or where they could not be taxed, 90, 461 
and whore there is an indemnity, 103, 338 
sed qucure de hoCy 338 

not allowed wtien incurred unnecessarily, 92, 662 
or where former action not sustainable, 92 

kinless the coii.tj^st was reasonable, 95 " 

or was sanctioned by the defendant, 102 ^ 
or was the natural result of defendant’s conduct, 95, 
98 ,, 

case of false assertion of authority by agent, 98 
damages include costs, 99 

• BO where defendant’s conduct exiioses plaintiff to action, 100 

case of tenant holding over, 101 
ease of warranty and re-sale, 101 
nor when they were caused by the wrongful act of the plaintiff, 
102 

case of under-lessee with covenants, 102 
may be recoveied -where there has been an indemnity, 103 
but only m case of lawful claims, 337 

unless indemnity be against the acts of a particular 
person, 838 

not necessary to give suiety notice of former action, 104 
where former action against plaintiff and another, costs 
severed, 105 

cannot be given for anything before cause of action, 106 
subsequent to action may be allowed for, when it® is the natural 
result, and not itself a new cause of action, 106 — 112 
distinct causes of action from same act, 107 
interest given up to judgment signed, 109 
when evidence of specific subsequent injury allowed, 109 
a legal (not moral)' liability to pay money a ground of, 113 
for instance, a judgment recovered, 336 
not recoverable, when not the nbeessary result of defendant’s 
act, 110 

or a new cause of action, as a continuing nuisance, 110 
for continuing cause tefbe assessed dbwn to time ofi assessment, 
690 

evidence in mitigation of, not admissible if it could have been 
pleaded in bar, 113, 586 
nor for all the purposes of a cross-action, 114 
nor when merely res tnier ahos a>cta, 116, 601, 614 . 

right of action against a third party, 115 '* 

nor when it would contradict any lulo of evidence, 117 
inferiority a ground of reduction in actions for price of goods, 119 
or work and labour, or hire of services, 119 

but not in actions for freight, or an attorney’s bill, 
118 

unless no benefit received, 118 
measure of reduction in such cases, 120 
work done, or materials supplied by employer, 119 
injury to, or loss of employer’s goods, 119 

extenuating circumstances, 122. See different titles of actions, 
absence of malice, 123 
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DAMAGE S — cont i ntied . 

set-off. See Set-off, 124— J.S8 
cannot exceed amount laid, 146, 595 

if mor^ given, judgment formerly reversed, 596 
double and treble in certain (jpisos, 590 
ascertained by multiplying amount of verdict, 696 
mode of p,bsossing. See Assessment op Damages, Judgment, 
Severaii Counts, Severaij Dependants, Writ op Inquiry, 
682—598 

power of Court to increase or abridge?, 591, 592 
may be assessed by jui> .M(‘niate]v, 591 • 
too small or excessive . • • ■ \! w 'rin \i,, 503 — 612 
liquidated, form the ascertAitied amount of the verdict, 146, 160 
' but mast be sued fol afi suftli, 147 • 

judge must decide whether a penalty or, 150 
•will be construed as a penalty, when so stated to be, without 
controlling words, 150 • 

or when a larger sum is to bo due in default of a smaller, 
152 • 

unless stipulated for in express terms, ^56 (n) 
or where there are several things to be done, the breach of 
which can bo measured in money, 165 
otherwise when the damages would be uncertain, 152, 157 
no inflexible rule can be laid down, but intention of parties 
is to be considered, 160 

mere use of words “liquidated damage^ * not decisive, 151 
plaintiff cannot bave^both liquidated damages and an injunc- 
tion, 157 (n) * 

cannot bo given beyond penalty, when sued for as such, 148 
more or less may be given, when action is on contract, 148 
assessing under 8 & 9 W. Ill in action for penalty. See Debt, 
^ 246. See Special Damage. 

DANGER, damage received while trying to avoid, 54, 73 
caused by defendant’s negligence, 54, 75 
combined with that of third person, 75 

DANGEROUS GOODS, duty to be careful with, 86 

damagq caused to earner by, 308 

DEBENTURES, breach of contact to take, 67 (n) 

DE'^T, daxrAiges for detention, in general nominal, 9, 242 
limited to principal and interest, 10 
may be substantial, as on a mortgage deed, 242 
defence bad, unless it answers, 242 

but need not expressly deny, 242 (n) 
interest when given, 242 

action for nominal cannot bo commenced after payment, 242 
may be carried on, if payment after action, 243, 245 
none when plea of tender found for defendant, 246 • 
nor where there has been a release of the action, 245 
on a penal statute, 2 

for a penalty as liquidated damages. See Penalty IjIQUIDATBD 
Damages, 148, 246 

op^a b'.nd assigning breaches under 8 & 9 W. Ilf. c. 1I...246 
statute compulsory, 247 
same judgment as before, 247 
* different modes of proceeding under statute, 247 
to what cases it extends, 249 
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DEBT — contirmed. 

on a bond, &c. — continued, 
when it does not apply, 249 
not binding upon the Crown, 250 
damages limited to amount of penalty and costs, 250 
satisfaction entered on payment, 251 
when penalty not in a bond, plaintiff need not que for it, 261 
and may recover more or less, 251 

mode of calculating value of a sum in foreign currency, 251. See 
Interest. 

DECEIT. See Fraudut^ent Misrepresentation. 

DECK GOODS, coptribute to a gcperai average, 383 

not contributed for unless in case of usage, 386 

DEPA]\rATION, evidence of malice, 488 — 491 

other words or writing may be used as, 488 
, persisting in the charge, 489 

. conduct of defendant, 489 

general evidence of good character only allowed to rebut 
contrary evidence, 490 
evidence of general competency, 490 

malice of one not evidence in action against another, 491 
damages in joint actions, by partners or husband and wife, 
491 

giving circulation to the libel, an aggravation of, 490 
specific pi'oof of damage unnecessary, 491 

when prospective may be allowed, 492 
specific injury after action, when admissible in proof 
of, 492 

when general evidence of, may bo given, 493, 495 
special damage when necessary, 496 

must be laid with certainty, 495 

' must be the natural result of defendant’s act, 79, 496 

and not of the repetition of the slander by others, 79, 
496 

unless Authorised by defendant, 80 
or utterod to one whose duty it was to report it, 80, 496 
when act of third party a ground of, 496 
must not be too remote, 498 
injury to trade from slander of wife, 82 
mitigation of damages , absence ot malice, 123, ^9 
defendant did not originate the libel, 499 
had, cause to believe it, 499 
previous provocation, 6CX) 
general bad character, 500 
reputation, 600 
rumours to same effect, 501 
particular facts showing character, 501 
notice must be given of facts intended to be proved in 
mitigation, 501 

former recovery against another person, no ground 
for, 501 

except in newspaper cases, 502 
apology in newspaper, ^2 
justification, 602 

action for several slanders, some of which not actionable, 68^ 


DEFAULT. See Judgment by. 586 
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DEMAND OP INTEKEST, what is a sufficient, 171 

DEMUBBAGE. See Detention oe Ship ; Carriebs. 

DEMUBBEB. See Point of Law. 

DEPOSIT, on contract to purchase land, interest on, 1G5 
forfeiture of, 214 
is not a penalty, 155 

J>ETENTION OP CHATTEL, dairages Wr, 420. S?ee Detinue. 

3)ETEN^!hN OP PTIIP, damages fot*3Q7 

demurrage clause, 307. See Carriers, 

« 

DETINUE, judgment in action for detention of chattels, 425 
statutory power to order delivery of chattel, 425 
jury ought to find value separately, 425, 590 

amendment of postca, COO • 

damages when property cannot be returned, 42G 
in actions for charters or scrip, 420 
when scrip has fallen in value, 420, 42G 
plea of acceptance of goods since action, 426 
effect of judgment in altering property, 426 
against garnishee, greater damages than those claimed against 
defendant, 146 

DEVASTAVIT, effect of, upon the liability of an exec utor, 551 

difference between doctrines of law and equity, as to, 552 
profits from land must bo devoted to rent, 549, 651 

DEVIATION from contract for work, 228 

DILAPIDATIONS, liability of executor of deceased incumbent for, 544 

DIRECTOBS, issuing fraudulent prospectus^ 204 

DISMISSAL from service. Sec Hibino, 231—211 

DISTINCT causes of action resulting from one injurious act, 107 
• * * 

DISTRESS. See Illegal Distress, 440 — 448 

DIVIDEND must bo apportioned to whole debt, where pnrt is guarantee d, 
but .surety of a part of debt is not entitled to dividend, 332 

DIVORCE. See Adultery. 

DOGS received for transport, injury to, 325 (n) 

DOUBLE DAMAGES, 574 

value for holding lands after notice to quit, 271 

DOWEB, fio damages on writ of right of, 394 
or of dower tmde nihil habety 394 

« 

DRAFTS, breach of contract to meet, 20 
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DRAWEB, liability of. Soc Bills op Exchange. 
DRIVING distress into another county, action for, 445^ 


EASEMENTS, nominal damages where right has been infringed, though no 
loss, 463 

unless right is a matter puhltci jiiriSy 464 

particulaii but not special damage necessary, 465 
future damage, 464 

actions by reversioners must show injury, 465 

against the lord for*putting cattle upon comm^, 466 
conl^^inued obstruction may be sued for continvi^ally , 465 

EJECTMENT, changes in its character, 393 * 

judgman-t in, 393 

when mesne profits may be recovered, 394 
' ' See Mesne Profits, 459 — 463 

cibsts of, may be recovered in action for mesne profits, 461 

ELECTRIC TELEGRAPH. Sec Telegraphic Messages. 

EMPLOYERS’ LIABILITY ACT, damages under, 476 

ENCUMBRANCES. See Covenant, 224 

u 

EN DORSER, liability of. See Bills op Exchange. 

ENTRY, when necessary to maintain trespass, 459 

when made, relates back to origin of title, 469 

unless where party in possession was not a trespassed till entry, 459 

EQXJlTABLE set-off. See Set-opp, 133 — 138 
doctrine of devastavit, 651 

EQUITY. See Chancery Division. 

ESCAPE, action of debt for, abolished, 481 c 
damages in action on the case for, 462 

EVICTION. See Covenants for Title, 215 — 227 

by landlord bars an action for rent, 222, 268 

by title paramount causes an appoitionment, 222, 268 

EXCESSIVE DAMAGES. See New Trial, 46, 606—611 ^ 

^ EXCESSIVE DISTRESS. See Illegal Distress, 440—448 

EXECUTION against goods, whether it will support a count for money paid 
by surety, 345 

EXECUTORS, actions by, 531—541 ^ ' 

^ must be brought in respect of some wrong affecting the 

personal estate, 631 

not necessary to prove actual damage, 532 
unless in actions of real covenants, 532 
when they cannot sue, 533 
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KXECUTOBS — continued, 

measure of damages, 5^4 

right to sue for trespass to goods, 534 
or to lands, 535 

or for injury catlsing deatl}, 535 

no damages for mental suffering, 536 
nor for funeral expenses, mourning, 538 
but for loss of expectations, 538 
principles on whic^ pecuniary loss to bo calcu- 
U^>jr,63G ^ , 

deduction on account oi^insurance, 537 
action when deceased might h i\o suedj 639 
therefere^barred by accord and satistaction with 
deceased in his lifetime, 539 
extends to death on high seas, 320 (n) 
but no action can bo brought till Board of Trade 
has hold an inquiry or refused to do so, 
320 (n) * r . 

Admiralty rule as to half damages does not apply, 
635 

nor can a foreign ship be ])roceeded against in 
rein, 539 
3 Ct-ofI in actions bv, 129 
in actions against, 130 
ictions against, 540 — 653 

J7hen sued as such, are liable to extent of assets, 5il 
joinder of clainls, 64(5 • 

contracts of the testator in general survive against, 542 
unless in matters of person aJ skill, 643 
revocation of authority by death, 542 
breach of promise of marriage, 483, 543 
Ijrespass may bo maintained against, 643 
Dr the tort may be waived, 543 
but vindictive damages cannot be recovered, 644 
liability of, for dilapidations, 544 

what contracts made by, bind him in his representative 
character, 645 
when liable personally, 546 
trading, 546 

submission ®to arbitration, 546 

funeral expenses, 646 

use arid occupation *547 

rent due since testator’s death, 547 

whore term has b qn assigned, 549 
mode of estimating profits from land, 649 
covenant to repair, 550 
devastavit at law and in equity, 550, 551 
want of assets should be pleaded, 551 
effect of judgment against de bonzs testatoris, 552 
de bonzs proprziSf 562 
can sue or be sued for mesne profits, 463 

payments made by executor, do son tort, go in mitigation of 
damages, 122 

EXEMPXjABY damages may sometimes be given, 44, 46, *607 — 610 
* 80 in broach of promise of marriage, 4?, 502 

but not of other contracts, 43 
nor against executors, 544 
actions for mesne profits, 460 
See Motive. * 
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EXTQBTION, treble damages in action against slienfl for, 483 
form of claim, 484 

EXTBAS, how sued for, 228 

original contract must be put in stamped, 228 


FACTOR, set-off in actions by or against, 132 

FALSE IMPRISONMENT, probable cause a ground of mitigation, 123, 472 
but if amounting to a justification, must be pleaded, 472 
remand by th® magistrate not a ground of damages, 47? 
nor circumstances of subsequent prosecution, 472 
damages^jn action by and ag^tinst several, 472 
against justices of the peace, 473 
jury will look to all the circumstances, 458 
loss of prospective situation too remote, 61 (n) 

- costs recovered as special damage, 88 
' ^ and sums paid to secure release, 89 (n) 

FALSE REPRESENTATION. See Fraudulent Misbepeesentation. 

PENCES, consequential damages from non-repair, 64 
acts of trespassing animals, 04 

FINE, covenant to pay, 286 

FIRE INSURANCE is a contract of indemnitj^, 359 

sum insured for does not operate as the ascertained value, 360 
property is to be estimated at its intrinsic value, 360 
at what time the value is to bo calculated, 361 
election to reinstate, 359 (n) 
bailees may insure for full value, 363 

are trustees for residue above their own interests, 303 
movable fixtures, 362 (n) 

insurable interest of tenants from year to year, 363 (n) 
mortgagees, 363 (n) 

.profits must be expressly, insured, 363 
expenses of saving property, 364 
double insurance, 364 , 

injury must bo direct and not remote. 355 

caused by explosion on other premises is not covered, 357 
to ship already stranded and covered by marihe policy, 365 
the single value only can be recovered, 364 ' 

except when insurances are in difierent rights, 304 
contributions between different offices, 365 

when landlord and tenant insure separately, 365 
assured may be bound to refund, 366 
covenant to insure, breach of, 287 — 290 

FIXTURES, damages for the conversion of, 406 
, for trespass to, 426 

on policy of insurance for movable, 

FOREIGN BILL OF EXCHANGE, interest on, 256, 256 

FOREIGN CUfeRENCY, mode of calculating value of, 251 

FOREIGN JUDGMENT, interest upon, 168 

mode of calculating value of, 251 

SHIPMENT, statement of value in, 320 

FORMER RECOVERY. See JunpiCENT Rscovbbed. 
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PErAUDULiENT MIRREPKE8ENTATION, damages may be recovered which 
result naturally from*ropresentation being acted on, 21, 203, 
204 , 

as to animals with infectious disease, 203 
as to land, 207 • 

fraudulent prospectus, 86, 204 
case o4 damages too ronioto, 64 (n) 
representations acted on by third persons, 84 
or in a way not intended, 85 , 

FREIGHT, loss or injury to goods n jt a ground for ]|iitigation of damages in 
actions for, 118 , , 

actions f •/ payment of, 296 , 

for not supplying, 201 * 

for .not taking, 309 

See Cakrieks ; Marine Insur^^cb ; Average. 

FRIGHT, damages are sometimes recoverable, 51, 52 ' ^ 

when coupled with physical injury, 51 
or with a direct wrongful act towards the plaintiff, 52 

FUNERAL EXPENSES, liability of executors for, 525 

not recoverable under Lord Campbell's Act, 539 

FURNISHED HOUSE, unfit for occupation, 226 

FURTHER ASSURANCE, covenani? for, 224 

FUTURE DAMAGE. See Prospective Damage. 


GAME, damages from, 5, 8 

covenant to keep down, 5 

GAS, liability of district council for explosion, 75 

though employing a contractor, 75 
of gasfittor for escape from def»6ctive fittings, 75 

though explosion caused by negligence of third person, 76 

GENERAL AVERAGE. See Average. 

GOODS, sol^ and delivered, no interest recoverable, 167 
unless payment to be made by bill, 167 
when to be paid for by bill which is not given, 170 
inferiority may ‘bo given in evidence, 119 
measure of reduction of price, 129 
bargained and sold, where no actual delivery, 170 ' 
action for not accepting, 170 

damages, difference between contract and market priQe, 170 
in some cases plaintiff may sue before expirati</n of 
time fixed for performance of contract, 177 
but damages must bo calculated with referent e to 
date at which it should have been carried out, L79 
and plaintiff must take stops to reduce hib loss, 130 
vendor ernnot re-sell goods, if buyer foil to carr>%them away, 18^ 
absolute contract to pay for goods, though not Obcopted, 183 
action for refusal to deliver, same rule of damages, 183 
where vendor has renounced contract before day 
where there are distinct times of delivery, 185 
when no time fixed fo comj^letion of contract, 185 
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GOODS — continued. 

action where vendee at vendor's request forbears buying other goods, 
18G 

postponement of time for performance, 186 * 

where delivery is by mstalmcnts, 186 

where goods are not procurable in the market, their value must 
be otherwise estimated, 187 
loss of profit an element of value, 187 
additional expanses caused by broach, 188 
loss of profits on re-sale, 189 
articles intended not for sale but use, 189 
actions for not lendingjponcy, 189 
replacing stock, 190 

wheie payment made in advance, 192 — 196 
by bills which arc dishonoured, 196 
where sale of goods restrained by interlocutory injunction, 196 
order for specific delivery under Sale of Goods Act, 1893... 197 
, See Warranty, 197 — 204 

sold by master for necessities of ship, 316, 370 
mode of valuing, 316 

lost by carrier, or injured by carrier. See Carrier, 314 — 327 
action against unpaid vendor for conversion of, 416 
trespass to, 434 
mode of valuing. See Value. 

whether execution upon, will support a count for money paid by 
surety, 344 
See Damages. 

GUARANTY. See Suretyship. 

HABITATION, fitness for, 226 

HADLEY V. BAXENDALE^ rules laid down in, 11, 12 ‘ 

first rule, damages arising in the natural course of things are 
recoverable, 13 

value of articles dependent on season, 13 
damages for loss of season, 14 
fall in markets prit,e of goods, 14 
selling value the test of depreciation, 15 
same rule in America, 16 
held not to apply to carriers by sea, 16 
damages when goods cannot be replaced, 18 
expenses from breach of contract, 18, 28 , 

special damage from non-payment of money, 19 
damages are recoverable for inconvenience caused by 
breach, '20 ** 

damages from breach of warranty, 21 

sale of diseased animals, 20 
rule where no warranty of quality, 21 
cases of consequential damage, 22 
contemplation of breach, by parties, 23 
improbability of breach no bar to damages, 24 . 
second rule, damages not arising in the natural course of things, 
but arising from the special circumstances, are not 
recoverable unless these circumstances were known to 
the defendant, 25 

cases of special loss not known to the defendan't, 25 
rule suggested as to notice pending performance, 26 
meaning of market value, 26 < 

difierent results contemplated by each party, 27 
damages not contemplated by the defendant, 28 
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HADLEY y. BAXENDALE—contmuid. 
second rule — continued. 

expenses incurred by delay of goods, 20 
loss of special contract not recoverable, 29 
non-delivory of telegrams, 29 

third supposed rule, that damages arising from special circum- 
stances which wc^( communicated to the defendant are 
recoverable, 80 

it is doubtful V* 1) ‘tlicr liability arises from mere communi- 
cation of speci il cir^uifistances, ^0 
ill the absence ol <i . ontract to undertake liab'i ^y, 30 • 
("ses of cominoii^ciijTior, 81 

uuthoiities that responsibility is not Enlarged by special 
knowledge only, 81, 82, 81 
appal (‘lit dictum to the contiaiy explained, 87 
inference to be diavvii as to damages*coiitemplated, 40 
rules suggested in place of thud rule sup])osed to hav^ boejii 
• laid dow'ii in Hadtcij v. Baxendnle y 41 , 

HIRING, contracts of, 281—241 

nothing lecoverable upon a special contract which luts not been 
lierformed, 231 

iipr upon a qnantiini mermfy unless defendant pnwented iicr- 
forniance, 232 

nor where dismissal was for misconuuet, 232 
when such dismissal a good de4.nci*, 232 (n) 
contract to pay for scrMce is not a contract to eniiiloy, 232 
unless woid “ agioed” is used, 288 
intention of the parties, 288 
effect of word “agn'ed,” 238 
where siuvice is a mode of paying a debt, 234 
wheie covenant'- to pay and seive are independent, 234 
Churchwmd\ The Queeiiy iilio ^ 

agreement to suiiply woik not always implied, 280 
agreeinent to pay a yearly salaiy is a yearly hiring, 287 
when action for dismissal niay4»e Ironght, 287 
darriages in it , include past service, 287 

contruet canii»t be treated as Bubsisting for any purpose bijfc 
that of suing, 287 

right of action passes to trustees in bankruptcy^, 238, 554 
plaintiff, improperly dismissed, may sue at once on a quontinn 
^uenaty 288 

infeiiority of services may be given in evidence, 289 
docti mo of cniistruetive ser\ieo idi \vh<4t' jiciiod ovci ruled, 239' 
month’s notice in case of menial servants, 289 
w'ho are such, 289 

damages in action for not giving notice do not iiiclud ‘ past- 
service, 239 , 

action by master, 241 

apprentice wrongfully dismissed without a week’s* notice held 
entitled to damages exceeding the value of a week’s notice, 240 
salary now within Statute of Ajiportionmerit, 241* 

See Work and Larolr, 228 — 231 ^ 

action by master for damages from breach oi confidence, 241 
• • 

HOLDING OVER after giving notice to quit, 270 

receiving notice to quit, 271. See Bfni. 
by undertenant, 101 

HORSES. See Animals, Warranty. » 

M.D. X * 
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HOTEL EXPENSES, when recoverable fr6m railway company, 29 

HOUSE AGENTS, right to commission, 571 

revocation of authority, 571 

HUSBAND AND WIFE, set-off in actions by and against, 128 

no special damage on joint count for libel in action 
by, 491 

t sei)arato count for injury to husband may be 
. added, 491 

separation deed, indemnity by trustgf, 104 

• # 

ILLEGAL DISTRESS, 410—448 

irregularity in distress for rent ; action must be fqr actual damage, 
440 ^ 

excessive distress, 441 

mode of calculating value, 441 , 

r no damages for sale unless alleged, 441 
when trespass wnll lie for, 442 
distraining for more rent than is due, 442 
where nothing is duo, 445 

irregularity in distraining coin, hay, ot growing crops, 442 
effect of tender, 442 
selling without appraisement, 444 

not removing goods ; not giving notice ; not selling at best price, 444 
driving cattle out of county, 445 
when distress is void ah iniiiOy 445 
selling lodger’s goods, 440 

tender before or after distress ; aft^r impounding, 446 
mere iion-feasaiico not sufficient, 447 
distress may bo void a** to part only, 447 * 
distraining privileged articles, 448 

where only other distress consists of growing crops, 448 
fraudulent removal of goods, 448 

IMPROVEMENTS, a ground ef daimagc in action on a ^ya^l•allty, 202 

on covenant foi title, 221 
whether value of, can bo vecovered in tiover, 403 
not allowed for in action for mesne xnofits, 402 

INCONVENIENCE, through breacli of contiact^^ damages for, 20 

INCUMBRANCES Sec Covenant, 224 

INDEMNITY, against costs means full costs, 9\), 104 
recovery of costs under, 103, 338 

given by plaintiff to defendant against the demand sued on may 
bar the action or reduce the damages, 122 
against calls on shares, vendor’s right to, 182 (n) 
of husband by trustee iii separation deed, 104 
by execution creditor to sheriff, 105 
See Suretyship, 329 — 355 

INDICTMENT, no damages recoverable on, 2 

when given by statute must be sued for, 2 

informer may upon conviction obtain a third of fine, 2 

liability of. See Bills of Exchange. 

INFANTS, contributory negligence of, 72 

u/if -/-k-PF £\f /Inl-kf w 1 O/S 
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INFERIORITY a ground for mitigation of damages, 119 
measure of reduction, 119 

not ?i:i actions for freight, or on an attorney’s bill, 118 

INFORMER, damages not recoverable 5)y, 2 

when, may sue for breach of statutory obligation, 528 
should not be a corporation, 629 
Jaee Statltouv fc^amGATiON. 

INJUNCTION, damages in 'oii to or^ubstitutjpn for, 013 
provisions of Eo^d Cairns* Act, 013 

continue undci ^pdicature Acts, 013 
>) Ji. old principlesdof Cou^t are not superseded, 614 
acquiescence a bar, 014 * 

where damage nominal only, 614 
cannot be had w^th liquidated damaggs, 157 (n) 
damages resulting from interlocutoiy, 190 
j^^ilieal fioin County Court, 615 

INSURANCE, loss must be traceable diiecbly to a cause covered by, 355 

of ship not a giound foi leducing damages in action for 
collision, 115, 434 

nor of goods in action for injury by collision, 115, 434 
noi against accident, iii case of personal injury, 115, 475 
but of deceased’s life must be taken into consideration in action 
by executors for injiny causing death, 537 
peril insuied against^niust be the lyoximato cau ^c of loss, 355 
damages in action for conversion of policy, 411 
interest upon policies, 107, 382 

See Acc'tdknt, Eihi], Eifi:, Makinf Insuiiance, and 
EkKSONAI. InJI klFK 

INSURE, covenant to ; premiums may be recovered, 287 
whcio no loss has occuned, 287 
where a loss has occurred, 29i) 

whore iiolicy is assigned to the insure*!* to secure loan the damage is 
the loss oi the sccuiity, 290 ^ , 

covenant not to cause foifeiture of policy, 291 
loss of benefit qf insurance*, 23 
liability of agent ymiiloyed to niMiie, 5G0 

INTEREST. 1 , at common law, when given, 101 
• always on bills and not('s,*101, 25*3 

may be withheld unless expressly reserved, 253 
not given ^^^ll1e note in hand of alien enemy, 253 
where expresslv reserved, runs from date, 253 
unless by Bills of Exchange Act, 1882... 254 
though no action could have boon originally maintaii ed, 253 
if note given as a legacy, would run from maker’s death, 253 
where not resoived, runs from maturity, 254 , 

or from demand, when instrument payable on demand, 254 
liability of drawer, indorser, or guarantor for, 264 
when note payable by instalments, 255 
does not run after a tender, 108, 255 
payment into Court must include, 255 

cannot be recovered from maturity of bill without its proiluction, 
255 

calculated at current rate of place whose laws govern payment, 255 
lex loci sokitionis la the lex loc^ contraciHs, idd *-*’ 
hence different liabilities of acceptor, drawer, and indorser, 256 
where expres^y reserved, governed by lex loci contractHs^ 169, 256 

xisT 2 
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INTEREST. T. — cmitniucd, ^ 

in action for conversion of a bill, 400, 412 

contract of indemnity does not imx)ly inteipest on money paid, 161 
course of dealing raises a contract to pay even compound, 1G2 
but not upon the laiit balance, 1G2 
agreement to pay by bill or note raises a contract for, 103 
fact of such agreement is a question for the lury, 163 
bond with a penalty carried, 163 

but not whe?i x)arties only bound in the amount due, 1 64 
given on an award payable on a certain day, 165 
as damages for breach of contract, 165 r 

not recoverable in action 4nr rocovciy of deposit, 165 
cx^ppt as damagesr, 165, 16(> 

nor even then in action against the auctioneer, 167 
nor for money lent, paid, had and received, or on Account stated, 

167 ,, 

nor for goods sold, work and labour, or policy of insurance, 167 
nor on foreign judgment, where plaintiff has be jn guiltv of laches, 

168 

nor in action for money secured on mortgage, 167 
or for rhoney payable on a fixed da 3 % 167 
or upon a contract to indomnify, 161 
except as damages, 165 
between partners, 168 
does not run after a tender, 168 
calculated up to time of paj^ment into Court, 161) 
or judgment signed, 109, 160, 172 
recovered at law always bl. per cent , 160 
II., by statute, 169 
in trespass, 170 
trover or conversion, 370 
on policies of insurance, 107, 170, 382 
what sums considered certain, 170 
what is a sufficient demand, 171 
case of application for loan until a diiy named, 172 
notice of action^ when necessary, must demand intcrcbt, 172 
wrongful detention of debt, 173 
jury cannot bo controlled in tb<;ir discretion, 173 
can only be given by jury, 17J3 
on judgments, 174 

time from whiclj it is calculated, 171 
in cases of appeal, 174 
on equitable claims, 174 

on moneys nfundod where judgment leversed, 174 
in action for breach of covenant for title, 216 
or contracts for work, 229 

on purchase-money of land under condition of sale, 205 {rr)f ' 
beyond penalty where express agreement, 251 
. See Monfy, 10, 42 

INTERPLEADER, creditor only responsible in trespass up to time of order, 408 

therefore not responsible for the sale under the- 
order, 428 

INTERROGATORIES as to damages, 580 

Joint actions, principle of damages in, 472, 590 

^ ^ cannot be assessed severally’, 590 ^ 

effect of default by one defendant. See Judgment by 
Default, 693 
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JOINT AND SEVERAL bond, or note, when it uiay be set oft, 127 

debts, whenfthey may be set off against each other, 
125, 187 

when they cannot, except by counter-claim, 120 , 

JUDGE must decide whether a fixed sum is a penalty or liquidated damages, 
150 

must direct as to the plaee by whose laws interest is to be regulated, 
255 * 

as to the inoasuro of damages, 699 * 

and remoteness of dama<^e, 48 (nf, 600 • 

effect of a wrong ruling b> , to right to begin, 590 
amendment by, GOO •• 

, See .v>i.nNDMKNT. * * * 

ill ease of excessive verdict will suggest to counsel to agree on a sum, 
GOO* 

JUDGMENT was the subject of set-off though writ of error ponding, lg4 
•and though prejudicing the attorney’s lien^ 125 
but not a verdict before judgment, 121 
nor when satisfied by execution, 124 
would not bo stayed to let in a judgment on a cross-action, 124 
when considered to be signed oi entered, 1G9, 178 
interest upon, 178 

in tfover, cfiect of, in changing projicrty, 422 
and in detinue, 42G 
form of, against an exe^utoi, 552 

its effect, 554 * 

® inav l)<‘ maintained to part, and rcMu’scd as ti> damages, (ill 

Sec FOJtJUCJ^ Jl IK.ATLM. 

JUDGIMENT \iY CONFESSION, express or implied, 5H2 

* when execution ma> issue for the amount at oik e, 583 
or on default lu payjiicnt of an instalment, 588 
when iK'cessaiy to have a reference to the Master, 583* 
or a wilt of inquiry. See Wkit of Lncjuiky, 581 

JU110MEKT BY DKFAX;l,T, admits tfio cause of action allegi'd, 58G 
but not the ?jmonnt unless put in issue, 586 
where the writ has jiieen specially indorsed, 58G 
whore it has not been, 58G 

is final in casq of a liquidated demand for moiK'j', 58G 
•when a reference to the Master may be had, 58G 
when necessary to sue out writ of inquiry, 587 
evidence upon vnit of inquiry, 584 * 

on one of several counts, on which plaint ih may recover all ho 
claims, 587 

JUDGMENT ON POINTS OF IjAW, assi^ssing damages on, 587 

JUDGMENT RECOVERED is a damnification to its full amoiint, 33G 
a bar to a second action in trover oi trespass, 421, 423 
or in detinue, 425 
or for negligence, 100, 45G 
or slander, 492 

net a bar to an action foi a nuisance, or cbntinuing ti*osp,j^ss t<J 
land, 107, 45G 

or obstruction to an easement, 4G4 ^ ^ 

in action for imprisonment, no bar to action tor malicious, pro- 
secution, 472 
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JUDGMENT RECOVERED— co»i«re?(cd. 

• against one slanderer, no lyir to action against another, 501 
against one adulterer no bar formerly to action against anothor,^ 
514 • 

against insurer, no bar to action, for a collision, 114 

JUDGMENT BEVERSEI) where entire damages against all, and some only 
guilty of part, 590 
new procedure, 591 

where damagcsi assessed severally insLead of jointly, 592 
where greater damages are given than are laid, 595 

JUKISDICTION, seizing goods out of, ^,^7 
arresting out of, 471 , 

JURY may withhold interest, 172, 258 

amount is at their discretion, 172. 255 
summoned by shbrifE to ascertain property, 438 
, * effect of their verdict, 439 

must asse^9 value of goods m detinue separately, 4 25, *'590 
formeily assessed value of rent and distress m replevin, 440 
amcndmelit of postoa formerly in accordance with intention of, COO 
judge must direct as to measure of damages, 599 
and remoteness of damage, 48 (ii), GOO 

and as to the place whoso laws govern the rate of interest, 255 
mistake or misconduct of, a ground for a new trial, 603, 606 

JUSTICE OF THE PFiACK, damages iv* action against, 473 

JUSTIFICATION; an unsuccessful aggiavation of damages '471, ‘ 

499 . 

evidence which amounts to, cannot be given in mitiga- 
tion of damages, 472, 490 

no evidence of, that 25biintifE had subfaittod to same 
^ inijmtations before, 501 

KEEP of an animal not a ground of mitigation C)f damages in trover, 417 
may be rccosercd in action on a warranty, 200 

KNOWLEDGFj of special circumstances, effeeb on damages. Sec hadlevw^ 
BAXEXDALh. 


LAND, sales of, 205—214 

action ior breach of contract to convey, 205 

vendee may recover deposit with njtcrcst as damages, 59, 205 
and expenses of investigating title, 205 
but not expenses prematurely incurred, 206 

unless in case of misrojiresentation, 206 
nor costs of suit for spocitic performance^ 206 
nor profits from a re-sale, &e., 77, 207 
^nor value of improvements made, 207 
nor loss incurred by selling out stock, 206 ^ . 

nor damages incurred after knowledge of defective title, QOT 
^lor damages for loss of bargain, 207 

reason for this exception from general rule, 208 
Bam v. Fothergilly 207 

damages where failure is not from want of title, 20S 
the ordinary rule of common law prevails, 208 
and special damage may be recovered, 208 • 

refusal to make title, 209 
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LAND — cmtinued, 

action — continued. 

delay in giving possessioiif 211 

express ag^reemciii to convoy notwithstanding defect of title, 211 
price of re-sale evidence of market value, 21 1 
damages in suit for i^ocific ^performance, 212 
where contract void ah tnitiOy deposit may be recovered, 205 
and a moiety of auction duty, 205 

but neither interest nor expenses of investigating title, 205 
contract may be rescinded for defect of title, 205, 212 

and purchaser .iccJ lot accej^t doubtfpl title, oven with an 
indemnity, 212 

but if let into posst ..fjjpn, cannot rescind, 212 * 

* can he retain part, aiijd abandon pait of same purchase^ 
•205 • 

^ at an auction, each lot a distinct sale, 20G 
damages liquidated by cowsent, 211 ^ 

damages for not accepting conveyance arc the injury plaintiff has 
sufjjamed, 218 
usual conditions of sale, 213 
forfeiture of deposit, 214 
interest on pnrchaso-inoney, 205 (n), 218* 

See Covenants pou 215 227 

Rent, 2f)4--272 

CovEiiNANTS TO RprAiB, 273--- 285 

TO Build and 1 \Iine, 28o— 2R7 
Teesi’ASs, Easements, Mb:sne PnoFrj s, 449—403 

l^ANDLORP AND TENANT, damages for not giving up possession, 101 
fitness for occupation, 220 

See Rent, Covenant, Subetvrhip, UNDicn-LKBSEKt 
* Holding Oveb, Use and Occupation, Illegal 

, Distress. 

LAND TAX, deduction from rent, 272 
after redemption, 272 (n) 

LEASE, damages for breach of contract foi, 00, 77 
actions by assignor against assig^iec, 388 

LEEMING’S ACT. See Bank Siiabes. 

m 

LEGACIES, set-off against, 184 (n) 

LEGAL PROCEEDINGS, 4oss aiising fuoin, 197 

• from interlocutoiy injunction, 19G 

See Costs op Actions. 

• 

LIABILITY to pay money is a ground of damage, 113 

unless it is only a moral, not legal, obligation, 113 

LIBEL. See Defamation. 

LIFE INSURANCE : full amount with interest may be rocoyored, 357* 
measure of damages on an insurance against accidents, 368 
covenant to insure, 287, 291 (n) 
not to cause forfeiture of policy, 291 

may bo taken into considciation in action by exed''iJor& for injury 
causing death, 637 
•ueath the result of injury, 62 
valuation of policy in winding-up, 144 
set-off against loan, 145 
See Insueance. 
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LIGHTS, actions for injury to. See Easemej^ts, 4G3 — 4G6 

LIMIT of damages, the amount clain»^d, 147, 695. See Damages. 

LIMITED INTEREST, action by person having, against carrier, 31G » 

or for conversion, 41G 

LIQUIDATED DAMAGES, form the ascertained amount of the verdict, 146, 
149 

but must be sued for as such, 147 
judge must decide whether a penalty or, 150 
will be coiistrued afe a penalty, when so stated to bo, without 
^ controlling words, 350, ' 

or when a larger sunfl is to be due in default of a smaller, 162 
<■ unless stipulated for in express terms, 16G (n) 
or where there are several things to be done the breach of 
which can be measured^ in money, 155 
otherwise when the damages would bo uncertain, 152, 157 
no inflexible rule can be laid down, but intention of parties 
is to be considered, 160 

mere use of words “liquidated damages” not decisive, 151 
plaintiff cannot have both liquidated damages and an injunction, 
157 (n) 

cannot be given beyond penalty, when sued for as such, 148 

more or less may be given, when action is on contract, 148 
See Damages, Penalty. 

LIjOYD’S association, undeiwriicit’s guaranty. G 

L(9AN, contracts of, 19, 57 (n) 

of stock or shares, 190, 191 

LOSS of freight, goods, or ship. Sec C\urieus, Aveiiace, Marine I /- 

RURANCE. 


M.4L1CE. Sec Motive. 

MALICIOUS ARREST. Sec Fvl.se iMniisoNMENT, 471—473 

MALICIOUS PROSECUTION ; damage inifcst bo shown, 467 
liability to pay extra costs is not damage, 468 
nor can they be recovered, if. paid, 468 
malice and want of probable cause, 45, 469 

evidence of bad character of plaintiff, 469—471 
not barred ‘by recovery in action for false imprisonment, 4.72 

MAN^4ER of committing an act may aggravate damages, 44, 431, 608. §oe 
Motive. < 

MARINE INSURANCE, 367—379 

loss must bo traceable directly to a cause covered by, 355 
what are perils of the seas, 356 
when loss is total without abandonment, 367 
constructive total loss in case of the ship, 368 
in case of cargo or freight, 368 
delay of voyage, 369 

notice of abandonment must be given, 370 
otherwise only average loss, 370 

election to treat as a partial loss precludes abandoi&ment, 370 
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mRINE INSURANCE— 

where the insurance is free of particular average, 371 

it is immaterial \jhether goods were packed jn separate 
parcels, 371 

and tho*ordinary memorandum protects underwriters, 372 
total loss may beegme partial by matter subsequent, 373 

unless notice of abandonment has been given and accepted, 
374 

value may be agreed on beforehand, as liquidated damages, 374 
mode of valuing goods or freight, in an open policy, when loss is 
total, 375 • 

insurer is ontiiled to beifefit of salvage, 37G 

and of any other rights or remedies of the 'nsurc<|, 370 
mode of valuing partiaMoss in case of ship, 377 

ficduction on actoifiit eff new for old niaterials, 378 
in case of goods or freight, 370 

•charges incurred fgr preservation of vessel, cargo, oi* freight, 380 
for provisions and wages in case of embargo, 381 
liability of insurers in respect of a genera,! average loss, 381 
• how far bound by adjustment in a foreign port, 382* • 

interest on policy, 1G7, 382 • 

insurance of horses, 355 
covenant to insure, breach of, 287 

See Avekagk, 382 302 I\srn\NCi\ 

MARKET, lossHif, 17, 18, 312 
tall in, 14, IG, 312 

MARKET VALUE, meaning of, 

whore land is re-sold by vendor the piice is j)? ima fa^cte evidence 
of the market value, in estimating loss of first vendee, 211 

MARRIAOE. Sec Buea^cji of Promisk, 

PIASTER ; cases in whicli a reference will be allowed in place of writ of inquiry, 
583 


MASTER AND SERVANT See Hiuisd. 

MEDICAL ATTENDANCE, 

expenses of, wh«n recoverable by father as damages for injui v to his 
child, 113 

^lERCliANT SHIPPINCi ACTS, loss caused by compulsory pilot, 318 
• or by fire or robbery, 319 

limitation of liability, 310 

t » 

MESNE PROFITS, against whom action will lie, 450 

damages when limited to time of actual possession, 450 

recoverable for entire period over which title extends, 4G0 
unless occupant is not a trespasser till entry, 4G«I 
oflect of judgment in ejectment on right to, 4C0 
not confined to mere rent of premises, JGO 
nominal, unless duration of defendant’s iiosS'^ssioii is 
proved, 461 

costs of previous ejectment, 461 • 

mitigation of damages ; payments, improveipents, 4G2 
a lemittitur damna in ejectment, no bhr to action for, 462» 
when recoverable in ejectment, 4G3 
effect of such recovery, ^63 
actions by and against executors, 4G3 
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MINE, actions on covenant to, 28G 
for rent of, 264 

• for taking minerals f rom,(> 404— 400, 454 
for injury to, 455 

for not replacing mining shares, 191 

MISREPRESENTATION, results of. 204 
See FbaudxjLent MisRErnissEKTATioN. 

MISTAKE IN ASSESSMENT, See Assessment 

MITIGATION OF DAMa‘5?ES. ' , 

' evidence not admissible if it. could have been pleaded in bar of 
the action, 113, 414, 472, 409 
nor for all the purposes of a cross-action, 114, 434 
nor when merely lea 'intei altos acta, 114 ^ » 

Scej^JUDOMENT RECO\'Ellkl>. 
right of action against a third party, 116 
, matter subsequent not ground for icduciug damages in contract, 
116,. 

inferiority of goods or work, 119 

not admissible in actions for freight, or on an attorney’s- 
bill, 118 

i unless no benefit has been obtained, 118 

measure of reduction in such cases, 120 
work done or materials supplied by the oinploycr, 120 
injury to or loss of employer’s ^goods, 1 20 
sale of specific goods with warranty, 121 
evidence in mitigation of apparent injury, 121 
reasonable cause or absence of malice, 123 
injury increased by plaintiff’s conduct, 123 
obligation of plaintiff to take steps to reduce his damage, 180 
and to do what is reasonable. 181 
captain should try to obtain freight, 301 
, imperfect title to goods or lands, 414 

re-delivery of goods or re-payment, 417, 432 
libellous character of property taken, 432 
absence of malice and omtd Jides, 323, 469, 471, 499 
in newspaper libels, damages recovered elsewhere, 501 

See Seduction, Adultery, Breach op Promise, Reduc- 
tion OF Damages. * 

MIXED ACTIONS, damages are recoverable in, 1 ’ 

See Dower, Ejectment, Quake Impedit, 394 — 397 

I 

MONEY, contract to pay, damages limited to principal and interest, 10, 42 
but special damage has been allowed on special contract 19 
contract to lend, 19, 57 (n), 189 
preventing payment of, 67 
* See Damages. 

MONEY PAID BY SURETY, what amounts to. See Suretyship, 342— 344 

MORAL obligatioil to pay money, if not a legal one, is not a ground of damage,. 

113 

MORTGAGE DEED, interest 9 n, recoverable as damages, 166, 166, 24g 
* whfen it will support a count for money paid by surety, 344 
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MOTIVE not a ground of damage iii '‘.ase of contracts, 43 

except in breach of promise of marriage, 43, 502 
otherwise in case of tqfts, 44. Ace Titles of Actions, 
but motive of one no ground of damage in action against him 
and another, 45, 431, 45G, 472, 590 
nor ni action against x>i‘iuoipal for act of his agent,. 
45 (u), 401 

ground of mitigation of damage, 123. See Titles of Actions, 
evidence of eharactci yi proof ot x>robable cause, 4G9, 500 

Sec ;MiTiGATioj>r of D.\macifs. 

• 

MUTUAIj credit in B\NKltl ITCY. 'Sec Sutc^ifp, 139—145 
NAME, appropria tit, ii of another’s, .8 « . 

NEGLIGENCE, when the i>]a.iiitiff may reeo\ei, though himself in fault,. 

'wlioii himself a ti csxiassi'i*, 71 » 

See CoNTuiniJToiiY NKauKU'.NCJF, Thijid 1*aiity. 

*in Admiralty Courts, damages divided when both ^artlea 
are to blame, 480 • 

liability of sliixiowuers foi loss caused by, limited, 319, 430 
of earners by land limited iii case of cor tain articles^ 
321, 3544 

ellect of gross negligence at couimoii law, 321 
since the Carrieis Act, 323 
See Caliuif.iis 

damages foi pcrscyial nijmy eaiis< d liy, 49, 473 
jiersoual suffering, 474 * 

loss of future ineonio, 475 

plaintiff’s meonic aliunde may he considered, 475 
no reduction in respect rrf lusiirancc, 475 
where the action is by tb<‘ executors. Sec ExKcrTOUS,. 
537 

Employers’ Liability \et, 47G 

See SiiKHiFF, 47G~ 484 • 

Attoknky, 484—485 

goes in mitigation of.danj^ages lu action of scduetiyn, 509 
or of adulter\ , 572 

NERVOUS SHOCK. See l^hiiuiiT. 

NEWSPAPER, apology for libel m, 502 

, damages lecovered olsmvhcrc, 502 

for breach of contract to insert advertisements, 5B 

NEW TRIAL has taken tllo [ilacp of an attain!, C05, WIG 

and of the old jurisdiction to increase or abndge damages, G03 
can now be granted for purpose of assessing damages without 
interfering with other findings, Gll 
in what cases allowed, G04 

not allowed wheio damages aie unliquidated, on ground nf smalL 
ness, 604 , 

unless in case of misdirection or niiscalculat von, 604 
or misconduct of the jury, COG 

allowed, for smallness, where there is a ineasure^of damages, 606 
not where the j>laintif! has allowed damages to bc.uBsossod 
contingently, 606 .* •. 

when allowed on the ground of damages being excessive, <^5, COG 
examples of cases in w^hich refused, 606 — 609 
ill which granted, 611 
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NKW TRIAL — cmitxnued. 

■when verdict is under 20/., Gll 
. and perverse, or on a patter of permanent right, Oil 

or in cases tried before an inferior Court, 611 
modern rule of practice, 607 ' 

if jury could reasonably give the amount the verdict stands, 607 

NOLLE PROSEQUI, against some where damages formerly assessed severally, 
694 

against defendant^i who pleaded matter of personal dis- 
r'liargt,, 594 

against thoi^c who pleaded in tort, where some made 
dofaulf, 594 ' 

NOMINAL DAMAGES, definition of, 4« 

must b^ given wherever there is a right of action, though no 
loss is proved, 4, 564 ♦ 

but not^where damage is of the essence of the action, 5, 6, 453, 
454, 480, 487, 564, 575 

. , nor where breach of contract only causes aniuovaiice, 20 

for detention of debt, 242 

cannot be sued for when defendant has been paid before 
action, 242 

otherwise when payment is made after action bi’ought, 243, 
245 

unless accepted in bar of damage, 21 3 
by consent, on re-delivery of chattels, 418 
on a wiit of inquiry, 584 

o 

NOTE, undertaking to pay by, carries inteiest, 163 
breach of agreement to give, 376 

whether it will support count for money paid by suiety, 343 
set-ofi of joint and several note, 3 27 
Seti Binns of I^Ixchangf. 

NOTICE, menial servants entitled to one month’s, 210 
' who are menials, 240 

damages for dismissing without, 240 
want of, does not make distress \oid, 445 

NOTING, when recoverable, 262 . 

See Bini..s op Exchangf. 

NOXIOUS THINGS, must he kcx>t fiom doing injury, 67 
w'ater, 67 (n) 
yew tree, 67 
WHO fencing, 66 
thistles, 67 (n) 

goods dangerous to cargo, 309 

, NUISANCE, covenant against, 294 

damages for continuing, 311, 312 

OMISSION to assess damages, 596 

when remedied by writ of inquiry, 507 
qv new trial, 598 

ORCHID, breach of warranty of, 202 (n) 


I^ClCtt^D PARCELS, 295 
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PARTNERS, set-off of joint and sepaijate debts, 127 

interest on money drawn ont in excess of share, 168 

» . • 

PARTY- WALti, liability of tonapt for r^paiis of, 284 

PASSENGERS’ LUGGAGE, 027. Si‘c Cauuikiis 

PATENT, infringement of, 54 ^n) 

measure of damages, royalty wlih-li ought to have been paid, 
64 (n) * • 

* damages for threatening ivoceedings for tflleged infrin^ Tnciit„66 

« 

PAYMENT of debt before action, 242* 

after action, 111, 243, 2 45 
• into Court, 119 

by surety, what am<5unts to, 343 » 

of produce of goods wrongfully taken, 432 

in a^ivanco for goods never deliveied, 191- 19(> 

by tenant, when it may be deducted from i('ut,*273 

by sheriff, when admissible in reduction of damages, 438 

to recover goods wrongfully taken, a ground of dami?jgc, 437 

may lie deducted iii action for mesne profits, 4(>1 

PAYMENT INTO COURT must include inteiest due, IG9, 255 

PENALTY when sued for as such, li'ss may be given, 148 

plaintiff may waive, aiiid lecover more by suing fur breach of con- 
tract, 148, 251 

relieved against in equity, 149 

question ivlietber, or liquidated damages, is for the judge, 150 

inte^iition of the parties is to be ascertained, 150, 151 

held to be such when so stated without controlling woids, 150 

and when pavmeiit of a smaller sum is rteciiied by a greater, 
152 ‘ • 

but not necessarily where oijo sum fixed for breach of several 
conditions, 157 , ^ 

mere use of words ** liquidated damages ” not dcicisive, 151 
no iqdexiblo rulubut intention of parties to bo consid(‘ied, 159 
no damages in action for, b\ a common informer, 3 

otherwise when given to party grieved, if amount certain, 3 
but not when uncurtain, as treble damages, 3 
• only one can be recovered in an action against sc\enil, 3 
or for a continuous oflence, 3 (n) 

provisions of 8 & 9 \V. HI. c. 2, as bU assignment of breachob, 246 
statute compulsoiy, 247 
same judgment as before, 247 
different modes of proceeding under statute, 247 
to what cases it extends, 249 
when it docs not apply, 249 
not binding upon Crown, 250 , 

damages limited to amount of, and costs, 250 
satisfaction entered on payment, 251 
for non-attendance of witnesses, 486 , • 

must be assessed by Court, 487 

.♦ in charter-|jarty where not liquidated damages, larger sum may bo 
recovered, 314 


PERIOD). See Timk. 
PERISHABLE GOODS, 312 
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PERSONAL INJURY, 10 

and injury to goods sued lor separately, 107 
insurance against, 857 « 

what damages recoverable, 358^ 

PHYSICIANS, fees of, 113 (ii) 

PIGS. See Animals, 

( 

PLEADING. See Brfh\ches, 2^0 — 251 

, by executor sued for rent, 548 

without asr3ts, 651 
See Si’EOiAL 375 — 580 

POINT OF LAW, ]udgiiient on, 58G 

POLICY. Sec Fire, Life, and IVIahine Insurance ; Interest; Covenant. 

o 

POOR RATES,»-writ of inqunv may issue to assess damages if omitted, 590 

ii regularity ni distraining docs not amount to trespass ab initto 
4-48 

Pi)SSESSION, covenant to deliver up, 291 

f 

POSTAGE on return of an inland bill must be specially laid, 262 
POSTEA. Sec AMENDM£^^^T, COO 

PREMATURE EXPENSE incurred while contract incomxiletc cannot be 
recovered, 75, 206 

PBINOIPAL AND AGENT, 558— 57t * 

when principal may sue agent, 569 
agent liable for all loss arising from his neglect, 560 
amount of loss is the measure of damage, 562 
loss must bo the nefiessiyy and proximate result, 503 
nominal damages though no loss is proved, 565 
action will fail, if all possibility of loss is negatived, 565 
agent is bound to account for profits, 566 

and must not sell or buy lor himself, 567 
set-oft of debt from agent in action by pi ineipal, 131 
of debt from principal in action by agent, 131 • 

wlicie agent may sue principal, 570 
commissi on*ou sales, 571 
revocation of authority, 571 
agent is entitled to an indemnity, 572 
unless the act done is illcgajl, 573 
betting agents, 573 
Stock Exchange brokers, 574 

action against one professing to have authority as agent, 98, 349, 
355 

rule laid down iii Collen v. Wriglit, 99, 350 

costs of unsuccessful legal proceedings may be recovered if reason- 
ably adopted, 98, 99, 350—355 

motive not a ground of damage in action against principal for act 
of his agent, 45 (n), 491 

'pR-fttCIPfolS on which damages arc given. Sec Damages. 

PRIZE, loss of chance of, too remote, 61 
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PROBABLE CAUSE, evidence of bad character in support of, 4G0, 500 

PROFITS in general too remote to be a ground of damages, 64, 5G, 191, 199, 
207, 311 

unless the profit wa^ itself iJhc thing contracted for, 55 
Scotch law different in this respect, 61 
difference between primary and secondary profits, 65 
See Damages. * 

PROHIBITION, damages U.. o Mig in Ecclesiastical Court after, 3 
^ costs of proceedings in Court belcjw, 89 (n) 

PROPERTY, righ ts of person hayinj; a <|ualifiecl, 316, 416 

PROSECUTION. See Malicious I^rosecutiox. 

PROSPECTIVE DAMAGE mf?y be allowed for whc'i itself natural and not a 
new ground of action, 107, 112, 455, 484, ^492 
• a legal (not merely moral) liability to pay money, d grdund 
of, 113, 335 

for continuing cause of action, 500 
PROSPECTUS, fiaudulcnt, 85, 86, 204 
PROTEST. Sep Bills of Exchange, 261 

PUBLIC BODY, with no power to make profits, uay yet recovoj* damages, 55 
liability of district council foi g^s explosion, 75 

PUBLIC COMPANY, action against dire<;tor.s, 7 

set-off between companies in winding -up and their 
members or contributories, 133, 144 
what a sufficient demand of calls to ciarry interest, 
171 (n) 

lofusal to register shares, 56, 100 (n) 

])ieacli of contiact to take dcbcntnies, 56 (n) ♦ 
in wjiiding-up, coiiipcnsatjoii to officials, 239 

PUBLIC OFFICER, action against, iCor 'breach of duty must be’ based ou 
daniage, 7 

PURCHASE-MONEY, deed i?5 conclusive a>> to amount of, 223 
interest on, 205 (u) 
fbifciture of deposit, 214 


QUALIFIED PBOPEKTV’, rigWs of person IiavxuR a. 3Jf), 416 

QUANTUM MERUIT, extras must bo sued for on a, ’2518 

work not done according to contract, 230 

or whose completion is prevented by defendant, 2 
servant wrongfully dismissed may sue on a, 
a bill cannot bo accepted upon a, 260 

QUARE IMPEDIT, damages in, given by statute, 394 * 

value of church, how estimated, 395 • ^ 
damages after six months where bishop has not lollatod, 
395 . * 

where he has, but incumbent afterwards rem» <vod, 395 
against whom recoverable, 395 
where there has been no actual loss, jS) 6 
meaning of “ six months,** 396 
when two years’ value may be recovered, 396 
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QUIET ENJOYMENT. Heo Covenakt pok, 218 


BABBITS, covenant to keep down, G 
RAILWAY AND CANAL TRAFFIC ACT, 325 

RAILWAY COMPANY, damages for undue i)rcfcrence of one customer over 

ar other, 318 

^or allow'itig overcrowding, 49 (n) 
t See Caiuukbs. 

RATES, covenant to ^pay, 290 , ./ 

RE VTj actions, no damages recoverable in, 1 
RECEIVER. Sec Legal Proceedings. 

RE-DELIVERY ^OF CHATTELS, goes in mitigation of damages, 417 

staying proceedings upon, 419, 426 
statutory power to compel, 425 

REDUCTION of damages after veidict, wdiero matter subsequent has occurred, 
117 

by Court must bo w^ith plaintiff’s oonsent, G03, GIO 
)nit not necessarily with defendant’s, 003 
See Mitk.ation oi Damacjks 

RE-EXCHANGE. See Bills op Exchange, 200 

REFERENCE to ^Master in idace of writ of inquiry, when allowed, 583 

t 

REGISTRAR of County Court, liability ol, m respect of replevin bonds, 477 

REMITTITUR DAMN A in ejectment, no answer to action for mesno profits, 

4(>l 

REMOTENESS OF DAMAGE. fl-SV 
what is meant by, 47 
is for judge and not for jury, 48 (i^), GOO 
no distinction of rules in contract or toit, 48 (ii) 
when too remote, 47 — 87 ^ 

must be the natural and reasonable result of act complained 
of, 48 

application oi-tliis rule, 49 —63 
loss of profits when recoverable,*^ 65, 59, 191 
if the natural result of the breach, 55 
not when founded on special contract for rc-salo, 55 
or contingent or speculative, CO 
primary but not secondary profits recoverable, 5G 
^ Scotch law different in this respect, 61 
re-sale must lie previous and communicated, 62 ‘ 

when the injury is not the natural result of the act, 62 
,,whcn caused by the act of the plaintiff himself, C8, 92, 102 
while trying to oscaxie from danger, 54, 73 
or increased by his conduct, 123 c 

effect of his negligence in cases of injury, 69 — ^72 
or that of his servant or driver, 73 
maxim volenti non fit injurta^ 76 

premature expenses, incurred whilp contract incomplete, 
77, 206 * 
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BEMOTENESS OF DAMAGE - continued. 

damage irom non-repair ci fences, G4 

acts of animals, 65 • 

acts preventing payment of money, 67 

when the wrongful act of a third party which could not 
hav<f been oKpectod, 78, 83, 496 
otherwise when such was the natural result t>f the 
wrong done, 77 

repetition erf hlandor by third parties, 79 
eases where a wiong tp A is an injury to B., 84 
fiauduleiit I ^presentations act^ on by others, 85 
or in a '/av not intended, p5 
brcacli of warranty, 20, 20! 
misconduct d agent, 562 
criminal act c»f third party, too remote, 89 
cpsts of former actions, 88 — 103 

not rccovcjahlc if refused or lijiiited in the original 
Court. 88, 206, 468 

otherwise if not adjudicated upon at’all, 88 •* 
or where they could not be taxed, JllO, 161 
and where there is an indemnity, 103, 338 
sed ([iKcre de lu)C, 338 

not allowed wdieii mciured unnecessarily, 02, 562 
or where f(»rin(‘r action not sustainable, 92 
unless the oontesst was leasonable, 95 
oi was sanctioned bv t^'o defendant, 102 
oi was the, natural r(*siilt of defend xnt's conduct, 
96, ^.)8 • 

case of false assertion of authority by agent, 98 
damages include costs, 98 

so where defendant’s conduct exposes plaintiff to 
action, 100 

ease of tenant holding over, 101 
case of warranty and re-sale, 101 
not when tliev wore caused by the wrongful act^ of tho 
plaintiff, 102 

case of under-lessee with covenants, 102 
maybe iec<wered ^ber^ thei^e has been an indemnity, 103 
but only in case of lawful claims, 337 
‘ • unless indemnity be against acts of a 

• particular person, 338 

iu)t iiecessai y to gl^ c surot> notice of former action, 104 
whofe former actibn against plaintiff and another, costa 
severed, 105 

cannot be pfivon for anything ’^pfore cause of action, 106 
subsequent to action may bo allowed for when it is the 
natural result, and not itself anew cause of action, 1 <j 6 — 112 
distinct causes of action from same act, 107 * 

interest given up to judgment signed, 109 
when CMdenco of specific subsequent injury alloy 109 
a legal (not moral) liability to pay monev a grounc* of, 113 
for instance, a judgment recovered, 336 
not reco\erablc when not the necessary result ol defen- 
dant’s act, 110 • 

or a new cause of action, as a coniti.umg i^uisance, 

110 / ’ f 

for continuing cause, to be assessed down to time of 
assessment, 590 

See Damages, PuoFi rs, Costs op Actions, 4)ons) ^viACYf 

FraUDUI.ENT IMlSRPritESKNTATION. / 
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RENEW, covenant to, damages depend partly on value of land and partly on 
» title of lessor, 2^26 

RENEWAL FINE, covenant to pay, 287 

recoverable where a fixe^ bum though promises are burnt 
dowli, 264, 265 (n) 

RENT of coal-mines, according to amount raised, 264 

use and occupation, ajj common law and by statute, 265 
agreement for amount, void by Statute of Frauds, 265 

wfcero defendant has not enjoyed under it, 265 , 
payment not conclusive as ip amount, 266 

value of holding may bo, ineveared by extrinsic circumstances, 266 
* annual expenses must bo deducted, 267 
plaintiff can only recover for period of legal title, 26,7 
no apportionmfnt, where there has b'^en a surrender or eviction in the 
middle of the current period, 268 
nor where lessor has vivicted from part of the laijd, 268 

, unless in case of forfeiture or condition for entry, 268 
nor in case of possession by prior tenant for whole period of lease, 
268 

apportionment exists in case of surrender of part of the land, 268 
or eviction by title paramount, 268 
or severance of the i eversion, 268 
and by statute rent now accrues from day to day, 269 

apportioned part payable when the entire rent would have 
been payable, 270 * 

tenant holc^Jng over after giving notice to quit, 271 
what notice is sufficient, 270 
holding over after receiving notice to quit, 271 
notice must be in writing, 271 

payments made by tenant, in discharge of landlord, may be deducted, 
272 

though landlord might have freed himself from liability, 272 
should be pleaded as payment, 272 
and deducted from the rent next duo, 272 
irregularity in distraining- for, vdocs not make party trespasser ahiniiw. 
See Illegaij Distress, 440 

liability of executor for rent incurred in life of testator, 541 
for rent due since the death, 645 * 

mode of estimating x>rofits of land, 550 
where term has been tfssigned, 649 * 

EPAIR, See Covenant, 273 — 284 
Dilapidations, 531 

liability of executor on covenant to, 551 

duty of vendor, as trustee for vendee, to keep in repair, 278^ 

to repair, liability of executors uiion, 551 

tenant may be sued for breach of, during term, 273 

damages are measured by the injury to the reversion, 273 
so where covenant not to commit waste, 273 
or cost of repairs when done by the landlord, 276 
^ though not assented to by tenant, 276 

and though plaintiff has since assigned, 276 
nominal for disrepair before execution of lease, ,278 
assignee only liable for breaches during his own time, 278 
but burden of proof lies upon him, 278 
' strict proof of disrepair necessary, 278 

liability of vendor pending completion, 279 
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REPAIR — continued, 

damages, when action^ brought at the end of term, are, the 
amount necessary to put premises into repair, 5278 
no? limited to amount of insurance, if burnt down, 280 
not affected arraij^gements to which he is no party, 279 
tenant is not bound to repair premises subsequently erected 
without express covenant, 280 
no answer that plfyntiiPs interest has ceased, 280 
damages from prennses remaining unJet, 280 
further breacln**^ wi-it, 1^3 * 

sub-lessee only liable for injury caused by his own broach of 
covenant, 281 „ * • 

lessee sued by sublessee cannot recover costs Irom assignee 
of lease, 98 * * * • 

unless there is a covenant to indemnify, 103 
•to beep in repair i^ivolves a ecvenant to put in repair, 281 

amount of repair depends on age ann class of premises, 281 
how far evidence of jyevious disrepair admissible, 1^82 
effect of doctiine upon assignees, 283 
meaning of tenant able repair, 283 
expenses of survey generally boni§ by landlord, 283 
except where tenant obtains relief, 283 (n) 
when liable for repairs of party wall, 284 
effect of condition precedent that landloid shall put in 
reiiair, 284 

when action is h\ tenant ag.mist landlord, 284 
costs of another house can bo recovered, 285 

unless theio has been delay on defendant’s 
part, 285 • 

injury to one part of preniisos from non-ropan of 
others, 285 

damages may bo referred to the Mastc3r, 583 
damages against landlord for not finding mateiials, 08 

REPIjEVIN, damages may he obtained by both iiarties, 439 

for plaintiff, 439, 597 

defendai^jb coj^ld not obtain at common.law, 439 
• given by statute, 440. 597 

REPLEVIN BOND, liability of sureties and sheriff in respect of, 470 — 479 

of registrar of County Couit, 470 

REPUDIA'JION OF CONTRACT, daiiiftges on, 108, 172 

particulars must be given, 501 

REPUTATION, evidence of* in actions for defaihation, 5(X) 

RE-SALE, price is evidence of value, 211 

REVERSIONER, action by, for non-ropair. Sec Covknakt, 273 — 284 

for injury to land. See Land, 450 
to goods, 417 ^ 

to easements, 405 

RIGHT OP ACTION, against third parties not a bar, 110, 496 , 

whether a ground for mitigation of damli^^es, 31G tl7 

• * • 

RIGHT TCf BEGIN, when plaintiff proceeds for unascertained damago^. 599 * 


SALARV^ now within Statute of Apportionment, 241 
See Hiking, 231, 241 

u y 2 
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SALE. Sco Goods, Land, Shanks, Stock, Warkanty, Covenant, Work and 
Labour. 

SALVAGE, an element in coiisti’uctive total loss, 368 ■ 

what it is , insurer entitled to benefit of it, 370 

i, 

SCHOOL, removal from, 155 

term’s notice or term’s fee, 155 

SCRIP, damages for detention of certificates, 56, 426 
where there has been a fall in value, 420 

SEASON, value of article dependent on season, 13 
damages for loss of , 14 ^ 

SEDUCTION, damages arc given for example’s sake, 507 

not limited to consequential loss, 507 ■ 

•* ought to be govcrnca by situation in life of parties, 507 
evidence of promise of marriage, 508 
general evidence of chastity, when STdinissible, 508 
mitigation of damages, immodest conduct of female, 509 
negligence of plaintiff, 509 
in action for breach of promise of marriage, 502 
of servant from service, damages are the loss sustained, 110, 509 
action will not lie where master has recovered a penalty, 
509 

SEEDS, damages for broach of warranty, 202 
warranty of orchjid, 202 (u) 

SERVANT. See Work and Labour, 228— 231 ; Hiring, 231 — 241; Seduc- 
tion, 509 

SET-OFF, statutory enactments, 124 ^ 

rules applicable to, do not appl> to counter-claims” 124, 126 
debts only could be set off, 124 

’ regulated by law of country where remedy is sought, 124. (n) 
judgments a ground of, 124 
^ but not a y^rdi^t before judgment, 124 

money due under an order of Nisi Prius, 125 
debt must be completely due, and reijiain due, 126, 127 
must be duo in the samf^ right, 127 

partners, joint and several bond or note, husband and 
wife, 128 
executors, 128 
trustees, 131 

public body having separate accounts at their banker’s, 131 
agents and brokers, 132 

difference where the broker is del credere y 132 
‘ between companies in winding-up and their members or< contri- 

butories, 133 

' sometimes allowed formerly in equity when not at law, 133 

whqre one of the cross-demands was of an equitable nature, 134, 136 
sot-ofi against legacy, 134 (n) 
set-off against assignee, 137 

exceptions to rule that debts must be mutual, 137 
set-off of joint and separate debts, 138 

of one suit against another, in avoidance of circuity of action, 139 
mutual credit in bankruptcy, 139 

what is a mutual credit, 140 
must be duo in same right, 141 
a mere trustee cannot set off, 14^ 
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SET-OFF — cojitimicd. 

mutual credit — continued. , ’ , 

must exist at the time of bankruptcy, though no atjtual 
debt, 142 

every debtj provable against, bankrupt’s estate may be 
subject of, 143 
future liabilities, 143 
set-ofi cxtingiiisAies debt, 145 
in administration, 144 (n)^ 
in wiiicliii, up ot companies, 144 (u), 145 
value of missing gooeV oainmt bo set off against freight, 300 
by tenants of compulsoi v payments. See Rent, ’ 

^EVERAIj COUl'ITS, assessing damages upon, 588 ^ 

or upon the same count containing several demands, 588 
diltinction in actionsrfor slandci, 580 
new proceduie, 590 

in deljjnuc damages should bo as^ssod separately, 590 

SEVERAL DEFENDANTS, in case of veidict against all, damages under old 
• . system of pro(‘eduro were assessed generally, 

590 

under new system, damages may bo assessed 
separately, 592 

wlieic some idead, and olii' is paymoncy into Court, 
591 

where thcAe is judgment by default against all, 691 
where some appear and others ipako default, 591 
new proc'ednie, 593 

effect of recover} against one in action against 
another, who might have been joined, 593 

SHARES, damages for refusal to aceciit, J82 

time lor delivery when shares are not in existence, lg2 

what will satisfy the contract in such a case, 382 
vendor’s indemnity against calls, 182 
damages for not delivering tdiare.J{, 383 (n), 189 

damages for not re tinning shares, governed by the same principles 
as in case of stefbk See Stock, 191 
action for money had and leeeivod, wlien paid for in advance, 191 
damages resulting from interlocutory injunction, 196 
^pompany imprftperly registering a person’s name, and giving him 
certificates of shares, held responsible to an innocent vendee, 
198 (u) 

damages for refusing U) register, 58 
fraudulent prospectus, 203 
See Scrip. 

SHERIFF, damage in trespass against, 434 

acting bond fide, receives iirotcction of court, 434 
where door has been broken open in executing fi. fa.y 435 
or ca. sa.y 435 

outhouse may be broken open on afi. fa.^ but not to listrain, 
436 

seizing goods out of jurisdiction, 437 

liable for money paid to recover goods, and for costs of an cst, ^37 
when expenses of wrongful sale by, may bo allowed, 437 
liability of execution creditor, 437 
mitigation of damages, payments made by, 438 
verdict of intiuest, 438 
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SHERI FF — conhnucd. 

actions against for taking ,no replevin bond, or an insufficient 
one, 47G 

damages could not exceed penalty ancl costs, 477 ‘ 

or the value of »’’ent, or goods, whichever was least, 478 
not liable for rent due since distress, 478 
costs of proceeding against the sureties, 459, 479 
where bond had been .’ost, 479 

replevin bonds now issued by registrar of County Court, 477 
for other breach of duties, damages arc measured by loss caused, 
6, 479—484 

when it is necessary to prove actual damage, 480 
escape after arrest, 480 

actfion of debt for', abolished, 481 ' «. 

measure of damage in action on the case for, IIG, 481, 482 
whe^e injury increased by plaintiff’s conduct,* 122 
action to recover money levied by, and not paid, 483 
treble damages for extortion by, 483 

^effect of statute 1 Vict. c. 65... 483 
declaration for extortion, 484 
extra costs cannot be recovered against, 484 

costa of action against, when lecoverablc from execution creditor, ‘ 
105 

right to be indemnified by bailiff, 340 
SHIP. See Maiunk Insueanck, Okneraij Avkeage 

r 

SHil>OWNER. See Carriers. 

i 

SLANDER. Sec Defamation. 

SOLICITOR, may recover unless charges have been uselessly kicurred, 117 

may set off bill though not delivered a month before action, 125 
contract with, is an entire one, 229 
' only liable for negligence to the extent of loss resulting, G, 484 
may show in bar of action tiiat there has been none, 7, 484 
' prospective damage* agarinst, 484 

no fresh suit ofi accrual of fresh loss, 108 
damages in case of record withdravC^n, 485, 48G 

whore cause is taken as landefeiided, 485 
costs as between solicitor and client, 90 
interest on client’s money retained, 1G6 (n) 

SPECIAL CONTRACT, by carriers, may be a bar to any action for negligence, 
323 * « " ' 

must be reasonable and in writing, under Railway and 
^ Canal Traffic Act, 324 ^ 

SPECIAL DAMAGE, must bo alleged when it is the essence of the action, 
575 

whore the inj’ury is a public one, damage must be tangible, 576 
but unnecessary to show particular instances, 576 
need not bo alleged, if the facts imply a legal injury, 493, 576 
r but only such injury as the law will imply, can be proved, 
494, 676 

matter which would itself be ground of actioif must be 
alleged, 577 

must be laid in trover, 677 

and in all other cases where it would not be implied, 678 
must be as specific as the case will allow, 678 
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SPECIAL DAMAGE — couiiniicd, 

distinction between particular and special damage, 678 
must be stated with accuracy, 680 

• having regard to the circumstances, 495, 679 

pleading under 8^& 9 W. IIJ. c. 11.. .246, 680 
interrogatories as to, 586 
See Damages, 


SPECIFIC PEBFOKMANCT3, damages in addition to or substitution for, 

212, 613 • 

aic ill aiscretion of J?ourt, 614 

11 ^ given alter lapse of time* 614 • 

• • nqr if plaintiff’s own act prevents 
specific perforfSaaiice, 614 
under general prayer for relief, 614 
costs of suit for, canno^in general be recovered 
by vendee of land against vendor, 206 
but damag€?s and costs may sometimes* bo 
recovered, 213 , 

See Chancery Division 


STATUTORY OBLIGATION, breach of, 516 

rejmody in general by action, 516 

but depends on object and wording of statute, 510 
no action for public wrong, 516 
but special damage ^ a ground of jLCition, 617 
if within the mischief of statute, 517 
general rule of law as to form of action, 5f7 
statute affirming common law right, 5J8 
plaintiff’s rights arc cumulative, 51H 
•statute creating right, but giving no remedy, 619 
plaintiff’s lemedy by common law action, 619 
statute creating light and prescribing a remedy, 620 
plaintiff must enforce the particular remedy, 520 
rule in criminal cases, 520 

if statute piohibits^ ind^ctmcntlies, 520 
if not, penalty only can be proceeded for, 520 
no such rule in civil cases, 521 

nor that p<*rson injured can in every case suc^ for damages, 
623 

destination of penalty not conclusive as to right of action, 524 
remedy by injunction, 524 
penalties, when cumulative, 5 '5 

when successive may be recovered, 526 
when against one of several persons, 3 
who may sue, 527 

party aggrieved, 527 
common informer, 528 

should not be a corporation, 529 
statutory plaintiff, 528 

need not sue within two years, 529 
suit by the Crown, 629 

when right to sue is shared by the Crown i'l-d inf on ner, suit 
may be brought for respective shares^ 529 * 


STAYIJJIG PROCEEDINGS, upon re-delivery of chattels, 419, 426 

T,* a4Tn-i>*ttf f.VtA nTiorifF fnr +. Icvi^l, 
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STOCK., damages for refusal to accept, 181, 182 

* time for delivery when not, vet in existence, 182 
what will satisfy the contract m such a case, 182 
actions for not replacing stock, price taken at ftmo of trial, lOfJ' 
or at the day when it ought to have been replaced, 190 
or at the day when it was transferred, 190 

hut not at the highest intermediate price, 190 

profits cannot be aUowed for, when contingent, 190 
damages too remote, 310 

but^boiMS on stock added, 191 
''same rule applies to mining shares, 191 
' transfer of, will not support count for money paid, 344 
See Shakes ; Sckip. 

«/■ 

STOCKBROKER, liable for negligence, 557, 559 

is entitled to an indomnitp% 571 
but not against consequemjcs of his own wrong, 572 
. nor where thc.act done is illegal, 572 

STRIKES, delay caused by, 308 (n) 

SUB-LESSEE. Sog*Under-Lesske. 

SUi^SEQUENT to action, damages. See Tiw,. 

matters to reduce. See Mitigation oi<’ Damages. 

SUPPORT, RIGHT TO. See Easement?! 

SURETYSHIP, contracts of, 329-349 

I actions by the principal creditor against the surety, 329— 
342 

surety is liable for intcrcht, 330 
amount of loss must bo proved, 830 
and that it arose from cause insured against, 330 
dividend must he apportioned in case of bankruptcy, 331 
unless whole debt guaranteed, 332 

Enough jiabi^ty limited in amount, 332 
damages without proof ol loss, when promise to do a thing 
is absolute, 334 - 

when promise is to indonmify, 334 
mere delivery of a hill is not a loss, 335 
nor liability to suit, op commencement of action, 335 
payment of costs, or judgment recovered, is a da'mage, 103, 
336 

general indemnity only extends t6 lawful acts, 387 
otherwise when an individual is named, 388 
assignee of lease is a surety for assignor, 339 , 

but under-lossoe is not, 340 ' 

therefore costs of action against his lessor not recover- 
able, 340 

pliability of sureties on a replevin bond, 340, 476 
for a sheriff’s bailiff, 340, 

effect of a compromise, where there is an indemnity, 341 
, defendant must show that it was disadvantageous, 342 
not necessary to give him notice, 342 
II. actions by the surety against the principal debtor,'^ 342 — 846 
where the surety has taken a security, or indemnity, 342 
when he has taken none, action dates from payment,^342 
payment may be made without suit, 343 
by note ; bond, 343 
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SUEETYSHIP. ll.^c(mimued. 

payment — continued,^ 

to prevent execution sufficient, 844 
goods taken in execution not a, 844 
nor traijsfcr o4 stock, nor, mortgage, 844 

unless equity of redemption released, 344 
but not siucty’s costs of resisting action, 92 
unless r«)si stance was reasonable, 98 
interest may be given, 340 
action by ba.l, 

III. actions by surety against co-surety, 546 — 348 

when right to sue ai wes, 346 • * 

p»* .portion for whicS each surety is liable, at law and in 
equity, 346 ‘ • 

rule of equity will prevail m future, 346 
when they are Ivjuiid by difieront instalments, 346 
surety cannot claim against one whom he has induced to bo 
surety, 348 ‘ • 

nor where there is an agreomoiit to tho^ contrary, 348 
interest allowed in equity, 347 
costsaof suit, 347 , 

under-lossoes not sureties foi each other, when lent is entire, 
348 

^ miloss each is bound to pay the rent of the whole, 348 

IV. implied indemnity, 348 

arising by implication at law, 348 

goods of tenant distrained fo^ lent due by Landlord, 348 
lessee and assignee of lease, 349 
calls on shares after sale, 349 
mortgagor and mortgagee, 349 
agent and principal, 349 
in Stock Exchange transactions, 349 (n) 
one who professes to bo an agent warrants that he is so, 349 
and must* indemnify those who act on his supposed 
authority, 349 '' 

and is chargeable for all loss jj^sing from the falsity of 
his ropresentati®n, 3li4 • 

but not for damage which ^ould have accrued whether 
his representation were true or not, 354 
costs of actions, 98, 99, 350, 461 
See Lifk Insurance, 355 

Finw Insurance, *35G— 307 
' ' Marine Insurance, 367 -381 

Average, General, 381 392 

SURGEON’S FEES, 113 

SURVEY of dilapidations, expenses of, 283 


TELEGRAPHIC MESSAGES, damages for non-delivery of, 80 

negligence in transmitting, 327 
Postmaster-General not rcsponsiblp for mistakes, 
328 # 

nor is the sender of the messKgc, 328’ 


TENANT holding over liable for costs of ejecting under-tenant, 101 

TENDE^l, interest does not run after, 108, 240, 255 
its effect upon a distress, 442, 446 
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THIRD PARTY, damage from wrongful act of, too remote, 78, 496 

* otherwise when it ^ results naturally from defendant’s 

wrong, 75 

in which case the whole dama^, though incroeiaed by 
the injurioi:^ condjtict of the third party, may be 
recovered, 75 

right of action against, not a bar, IIG, 496 

whether a ground for mitigation of damages, 116, 417 
damage from criminal act of, too remote, 89 
claim to cbntMbution or indemnity against, 98 
St‘o Right op Action. 

' liability of a«slandcrer for repetition by, 78 — 84 

cases where a wrong lo A* causes injury to B., 84 

TIME, period of, in reference to which damages may be assessed, 106 — 118 
damages canyot bo given for anything before cause of Uction, 106 
damage subsequent to action may be allowed for when it is the 
• natural result and not itself a now cause of action, 107 
probable future loss, 109 ^ 

interest given up to judgment signed, 109 
where evidence of a specific subsequent injury#allowed, 109 

if a necessary result, 110 • 

and not a ground of new action, 110 
a legal (not merely moral) liability is ground of recovery, 118 
damages for continuing nuisance, which is a new cause of action, arc 
not recoveiablc, 112, 113 

except under prd. 86, r. 58, ^;o time of assessment, 112 
damages for non-repair subsequent to wiit, 118 

TITHES, treble value, in action for not **■ setting out,'’ 601 

TITLE, want of, in plaintiff will mitigate damages in trover, / 14 

so in trespass to goods, 482 

and 111 actioAs for injury to land, 449 
preventing demise, 60 

See l5ovENANT pok Titli:. 

f *' 

TITLE DEEDS, damages fbr the conv^sion or detention of, 410, 426 

TORTS, damages in actions of, 44 • 

motive a ground of, 45, 481, 456, 469, 488 

unless in actions against several 45, 481, 472, 590 
or against a principal for the acts of his agent, *"45 (n), 491 
are a penalty, and not merely a compensation, 45, 606 
to be actionable mflst be intentional or negligent, 5 (n) 

See Damages. 

"ITRADE combinations, 9 ^ 

covenant against offensive, 294 

TRADE-MARK, INFRINGEMENT OF, nominal damages recoverable for, 5 
special damage by loss of custom or otherwise must 
be shown, 55 (n) 

cost of litigation where plaintiff innocently, at 
request of defendant, imitated another’s trade- 
mark, 100 « 

f RADES-UJIION, orders no j'ustification of breach of contract, 232 ^ 

TBANI^PEBOB OP BILL, WITHOUT INDOBSEMENT, liabUity of, 2C2 
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TBEBLtE damages, 596 

value of tithes, GOl 


TRESPASS TO GOODS, damages in general their value, 420 
fixtures may be valued as such, 426 * 
special damages, if not too remote, 426 

in interpleader, creditor only responsible up to time of order, 
427 

collision at sea, .1“’/ urrage, 427, 
wages of crow dunrg repaiis, 429 
employment of anotla i.ship, 420 

,/here both partje*? to blame, damages in Admiralty Court 
divided, 430 * ' • 

negligence of plaintiff, when a bar to action, 69 — 77 
’limited liability o^shiiiowners. See Cabkikrs, 319 

carriers. See CakhiBhs, 321 — 324 
costs of setting aside judgineiit undei which goods werejjakon, 
• 88, 92 

of formtji* action against plaintiff, 93 * 

mauneom which goods were taken a gi*ound for damages, 44, 
431 

whfire action is against seveial, 431 
^ or by several, 431 

seizures under Customs Acts, 395, 432 
mitigation of damages, 432 

libellous character of thing taken, 432 
want of interest iii plaintiff, 432 
repayment after action, 432 • 

seizure under an existing judgment, 432 
lecovery on a policy of insuianc(‘, 434 
debt due from plaintiff to deleiidant for goods taken, 416, 
434 

jiayments mtide by executot dr son, torty 122 
See SiiKKTFF, 434 —438 
Kkplkvin, 439 
iLuiiCiAn Disriiii^s, 44(i— 448 
ex<'Cutors may sue or be sued lor, *534 542 


i TO LAND, 449—459 

damages a/o measuiod-by the injury done, not the ^‘ost of 
restoration, 449 

vary according to extent nlaintilVs interest, 449 
may bo obtained several tfntitlcd in succession, 450 
nominal, if no proof of duration of interest, 452 
by purchaser against vendor, 452 
right of tenant to carry away soil, 452 
reservation of rights in surface to grantor, 453 
damages for mining and cairymg away minerals, 454 
where there is a disputed title, 454 
total deprivation of land, 454 
cases of continuing trespasses, 110 
prospective injury, when an element in damag'^* 454 
effect of former recovery, 454 
in case of co-trespassers, 456 

different acts may be laid as substantive damage, 456 
or as matter of aggravation, 45B 
or as distinct trespasses, 458 

must be'pleaded with all legal requisites, 4&b ’ 
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TBESPASS TO JjAl^B-^contimicd. 

damages not limited t6 actual* injury proved, 468 
vindictive damages, 458 

compensation for acts cPone by authority of 
Parliai^ent, 469 
by animals through fences, Gt 
by overhanging trees, 6G 

See Mesnk Profits, 459 — 463 
Easements, 463 — 466 
executors may sim or be sued for, 534 — 542 
<0 

TRESPASSER ah %nitiOy an irregularity^ in distraining for rent does ndt make, 
440 

when a wrongful distrainor is a, 447 . 

may be so, as to part of distress, and not as to residue, 447 

when damages may be recovered by, 71 ' 

« * ' 

TROVER. See Conversion of Coods. 

TRUSTEE, damages recoverable by r)arty to a contract as trustee for another, 5 
against carrier, 316 

bailees may insure for full value, and are tnfsteesfor residue above 
their own Interest, 363 
set-off in actions by or against, 131 
trust debt is not a mutual credit, 141 

TRUSTEE IN BANKRUPTCY. Sec Bankruptcy. 


UNDER-LESSEE} not liable on covenants in original lease, 340 

nor lor costs of action against his lessor for their 
broach, 102, 840 ' 

of part of several premises, held under an j3ntiro rent, hot 
liable to contribute, 348 

UNDERWRITER’S GUARANTY, action by Lloyds’, 6 

USE AND OCCUPATION, at coiiimdn law, and by statute, 265 

agreement mav ba^prov^d, though void under Statute of Frauds, 
'265 

not conclusi\e whore fessee has not enjoyed under 
It, 265 * 

value of premises, how estimated, 266 

when plaintiff can only fecovor in respect of a legal i^ptorest, 267 
See Rent. 

liability of executors for, 548 
See Rent. 

VALUE, inferiority of, a ground lor mitigation of damages, 119 
measure of reduction, 120 

' not in actions for freight, or on an attorney’s bill, 118 
mode of estimating, in actions for not accepting goods, 176 
* or stock or shares, 182 
for not delivering goods, 183 

when paid for m advance, 193— 195 
fall in market value, 14 
selling value a test of depreciation, 15 
exception as to goods at sea, 16 
for not replacing stock, 190 
or shares, 191 

or breach of covenant for title, 220 
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V ALUIj — cmitimied . 

modo of estimating — continued. 

for use and ocwux^ation, 265, 2G6 
• for loss or injury to goods by carrier, or sale b\ him, 
314—310 . 

of subjecft-inattfer of fire insurance, 369, 362 

of niarino insurance. See Mabine Insuhance, 
373, 378 

of geiieraV average. See Avebagr, 391 
in a(‘i-ioTis of trovei or iBonversion See Conversion 
OF Goods, 398 -412 
trespass^ 426,^31 
^•excessive distress, 440 
of foreign eurroncy, 251 • • , 

statement of, in certain cases of shipments, 320 
under the Carriers Act, 322, 32() 
double, for holding landft after recening notic^to quit, 271 
treble value of tithes, must be assesst^d by lury, 599 
presumjPtion as to, in casti of fraud,*409 ’ • 

of distress and I’cnt in arrears must be found by jury, 438, 439 
of goods suc^ for in detinue must be found sojiarately, 425, 590 

VENDOR OF PROPERTY in xK)ss<*ssion, duty of, to keep in repair, 278 

VENIRE DE N&VOy in casns in which a wiit of inquiry could not issue, 597 

VINDICTIVE DAMAGES Sc(‘ Exempi.ahy 1)am\(ies; Motive 

» 

VOLENTI NON FTT INJURIA, 76 


WAGES. Sec Hiring. 231-24 1 

• 

WARRANTY, that animals arcs nut iiifocti?)Us, 20, 203 
that cattle food Is wholcstunc, 24 

when articles purchased with, may be returned, 197 * 

damages, when artich' is letuinod, arj; its price, 197 

when not reUirncd are the difToronco between its 
value sound oi unsound, 198 
‘ •not between eontract and selling ])riee, 199 

effect Tif recovery for breach of warrant^'^ in an action 
for pi ICO, 199 

when expenses of keep recoverable, 2(X) 
or of training, 202 
specinl damages, 20, ‘^00 
defectivp anchor, 201 ' 

carnage-pole, 21, 201 

expenses incurred in advancing value of article, 202 
liabilitv to compensate second vendee, 202 * 

costs of action by second vendee, 94, 101, 203 
when wai ran tyamo nuts to fiauduleiit misrej) '’osenta- 
tion, 203 r 

fraudulent prosjiectus, 203 
innocent misrepresentation, 203 

See C'OVENANT FOB TiTLE, 2l5-,^^27 

WASTE.* See Covenant. 

WATERCOURSE, action for injury to. See Easements, 463 465 

• • 

WAY, actions for obstruction to right of See Easements, 463 —465^ 
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WEALTH OF DEFENDANT is evidence in breach of promise of marriage, 
/ 502 

qiiCBTC in case of adultery, 507 


WIFE, set-off of debts to or from, in actions by or against husband, 128 


WITHDRAWING- RECORD, costs ()f, when the measure of damage for 

absence of attorney, 485 
• , or witness, 48G 

WITNESS may bo attached fojs non-attendance, 486 

damage in action against, 'when the costs of withdrawing the 
o record, 486 ' ‘ ' r 

or postponing the tiial, 487 
action against for penalty, 487, 
no action for defamation against, 487 

u • 

WORK AND LABOUR, mode of suing for extras, when pait done under a 
written contract, 228 

when plaintiff has deviated from original'^plan, with or without 
consent, 228 

cannot force defendant to return article, 229 
where plaintiff employed ti) make experiments, 229 
interest only rccoveralde by statute, 167 

when payment of part may be claimed, before entire work done, 
229 

CQutract with attorney is an entire one, 229 

unless after reasonable notice, or refusal to supply funds, 
230 

no action for, where ])laintiff has failed to pi^foim his con- 
tract, »280 

unless defendant has retained something under a 
now contract, 230 
or himseU^^was the cause, 231 
inferiority may be given in ovidi'iice, 119, 230 
reductifon o1 damages when work* done, or materials 
supplied by emjiloyer, 120, 231 
or where employer’^ goods injured, 120 
igulations as to taxing solicitor’s bill, 231 

may be sot pff before a month after delivery, 125 
negligence when an answer to ^action by 
solicitor, 118 
See Hiring, 231-t 241 
of bankrupt, trustee cannot sud for, 558 

unless a large smn gained by it, 558 ^ 

• or mixed with other debts for which they c6n sue, 

558 

WORKMEN’S POMPENSATION ACT, 1897.. .540 


WRIT OF INQUIRY, when necessary, 583 — 592 

plaKitiff must alw’ays recover nominal damages on, 584 
no evidence necessary to prove right of action, 584 

otherwise with a view to damages, when amount not admitted, 
584 

damages need not be nominal, though no d^idonce 
given, 586 
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WRIT OF mQVlRY—coniinued. 

cannot supply omission by principal jury to assess damsiigcs, when 
they are the express matter in issue, 596 
otherjv'iso when they are only an accessory, 697 
or in case of judgment by confession, ot n<ytv obstante v&t edictOj 
697 • • 

but now a new trial could be directed, 598, 603 
YEW TREE, damage to horse poifoned by, 67 
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Thiid Edition, in 8vo, price 21^., cloth, ' 

THE. LAWS OF INSURANCE: 

‘ dFire, Hife, accident, anti ®uarantee. 

EMBODYING ‘ C 

CASES IN THE ENGLISH, SCOTCH, IRISH, AMERICAN, AND 
CANADIAN COURTS. 

By JAMES BIGGS PORTER, 

« OF THB JNNBR TEMPLE, DARRISTER-AT LAW. 

ASSISTED BY 

W. FEILDEN'CRAIES, M.A., and THOMAS S. LITTLE, 

OF THE INNER TEMI^ , BARRISTERS-A I -LAW 

“ We find little change in the scope of the hook, hut the cases decided since 1887, some of them are 
of considerable Importance, together with the new Statute l.aw relating to the subject, have«-itll been 
properly placed, and make the third edition as valuable as its predecessor _We do not hesitate to 
recommend this book to the continued favourable attention of the Legal professhin/' — Law yowputl. 

** This work, which in the piesent edition has been brdught down to the latest date, was originally 
published by Mr. Porter in 1884, with the view of supplying a concise tieatise on the Laws of In- 
surances v/ithin the compass of a moderntc si/ed volume, and vie ha\ e ”o hesitation in saying how 
excellently the author has attained that object, while overlooking or omitting nothing of importance. 
The book is one of great value.” — Irnh Law Times 

“ The issue of a third edition calls for little mne than a tecord of the fact, for the previous editions 
of the bo Dk established its reputation as a lucid and exhaustive evaniination of the subject dealt, jvith. 
It is std], so far as we know, the only book which embraces the whole Law' of Insurance (excepting 
, marine) and the present edition is as clear and concise as ever "—Mam heifer Guat dian. 

T< e third edition of Porter's most excellent and concise treatise on the laws relating to Insurance 
is now before us, and those with any knowledge of, or experience in, itisi: ance affairs of any class or 
descrit tion, will know liiat, with the name of the authoi quoted, the contents will be at once inclusive, 

clear, • oncise and relialile Should certainly be on the shelves of ev'ery insurance office, 

and in the possession of every broker, as well as a uecessaiy advluioii to a lawjcr’s libiary Livtipool 
ypum al of Commerce ^ ^ ^ 

In Royal i2mo, price 20^., cloth, 
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By FREDERICK JAMES SMITH, 
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Third Edition. In one volume, 8vd, price 21s , cloth, 

A COMPENDIUM OF THE LAW RELATING TO 

EXECUTORS AND ADMINISTRATORS, With ..n Appendix* of 

Statutes, Annotated by means of References ,to the Text. By W. Gregory 
Walker, B.A., Barnstei-at-Law, and Edgar J. Eigood, B C.L., M.A., 
Barrister-at-Law. Third Edition by E j Ki (JOOD, B C.L., M.A. 


‘*,We highly approve of Mr. Walker’s arrange- 
ment. .... The Notes are full, and as far as we 

have been able to ascertain, careiully and accuiately 
compiled. ...... We can commend it as bearing 

on its face evidence of skilful and caieful labour, 
and we anticipate th;7t it will be found a very 
acceptable substitute for the ponderous tomes 
of the much esteemed and valued Williams ’* — 
Lctw Times. 


, “Mr Walker is fortunate in his choice of a sub- 
; ject, and the power of treating it succinctly ; for 
the pondetous tomes of Williams, however satisfac- 
j tory as an authority, are necessarily inconvenient 
I for reference as well as exj^nsivc. ... . On the 

j whole we are inclined to think the book.^ go^ and 
I useful one " — Lari/ youmal. 
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In royal l2mo, pnee 4^., doth, 

A DIGEST OF THE LAW OF 

RBACTICEc UNDER THE JUDICATURE ACTS AND' RULES, 

AND TH® CASES DECIDED IN THE CHANCERY AND COMMON LAW DIVISIONS 
^ FROM NOVEMBER 1875 TO AUGUST i88o. 

By SV. II. HASTINGS IfELKE, M.A., Barrister-at-Law. 
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Second Edition, in 8vo, price 9?., cloth, * 

THE LAW OF MAINTENANCE AND DESERTION, 

AND THE ORDERS OF THE JUSTICES THERE6n. SemnU 
Edition, including tl^e LA.\V OF AFFILIATION and BASTARDY VTith 
an Afjipendix of Statutes anti Forms, inK^luding the Summary Jurisdiction (Married 
Women’s) Act of, 1895 IJy T«:mple ^Jiievalli^r Martin, Chief Clerk of the 
Lambeth Police Court, Editor of the “Magisterial and Police Guide,” &c., aid 
George Temf^i.r M-vri in, M A., of Lincoln’s Inn, Barrister-apLaw. 

Third Edition. Crown 8vo, price 6,>. 6f/., cioth, 

THE LAW OF ARBITRATION AND AWARDS;. 

With Appendix containing ihe STATUTES RELATING TO ARBITRA- 
TION, anti a collection of Ko»rr> and Index. Tlyrd Edition By JOSHITA 
Si \rER, of Gray’s Inn, Barristci-at Law. 

- . • _ 

Second Edition. * Crown 8 vo, in preparation. 

THE PRINCIPLES OF MERCANTILE LAW.* By 

Joshua Slater, ^)f Gray’s Inn, Barrister- at -Law. 

In 8vo, price I2r , cloth, 

THE LAW ’AND PRACTICE OF DISCOVERY in 

the SUPKP:ME COURT of JUSTICE. With an Appendix of Forms, 
Orders, &c., and an Adden'da otvino lys AriEKAiiovs under the 
• New Ruifes ok pRAcriCKr By Ci.apence J. of the Inner Temple, 

Barrister-at'Law. 


In one volume, 8 vo, price i 8 i., cU>th, 

THE LAW AND PKACTfCE ^ELATING TO 

PETITIONS IN CHANCERY AND LUNACY, 

iNCLuniNrt THE SP:TTLED ESTATE.Sr ACT, LANDS CLAUSES ACT, i 
TRUSTEE ACT, WIN])IN(LUP PETITIONS, PETITIONS RELATING I 
TO SOLKTTORS, INbANTS, PDr., Ert. Wiiii an Appendix of Forms ! 
AND PKKrRDEN'ls. By vSvD^EY E Wii I lAMs, B.imstcr-.at-Law. j 

• « ' Second Edition, in 8 vu, price 28 a., clt>th, 

A SELECTION OF PRECEDENTS OF PLEADING 

UNDER THE JUDICATURE ACTS IN THE COMMON LAW DIVISIONS, 
With Notes cxplanatoiy of the diHerent Causes of Action and Gionnds of Defei ce ;*and 
an Intioductory Treatise on the Present Rules and Principles of Pleading as 
illustrated by the various Decisions down to the Present Time. • 

By j. CUNNINGHAM and M. W. MATTINSON. 

SECOND EDITION, 

By MILES^ walker MATTINSON, of Gray’s Inn, Barnsler-at-Law, and 
STUART CUNNINGHAM MACASKIE, of Gray’s Inn, Bpmster-at-Law. 

^ BEVIBSWB. , ^ 

“The notes are very pti tinent .and satisfactory the introductory chapters oti the preient sy.stcm if pUMidinjr 
allB excellent, and the precedents will be found very useful.” — Insth Law 7 'hnes m 

** A work whicli, in the compass of a single portable volume, contains a brief Treatise on the Principles 
and Rules of Pleading, and a carefully annotated body of Forms which have to a gi eat ex teii^i-ne through 
the entirely separate sifting processes of Chambers Court, and Judges* Chambers, aannot fail to be a tno9t 
useful companion in the Practitioner's daily routine. Magazine and 
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NEGLIGENCE IN LAW 

* t 

Being ihe Second Edition of ncipi.es of the Law of Negligence,*’ 
Re-akranged and Re-writtfn. 


By THOMAS BEVEN, 

or THE INNER TEMPI E, BARRISTER-AT -LAW J AUTHOR OK “THE I,AW OF rMPLOYERS' LIABILITY 
FOR THE NEGLIGENCE, OF SERVANTS CAUSING INJURY TO FELLOW SERVANT^" 


RE VIE I VS. ’ ^ 

“ These volumes, says Mr Reven in the preface, maybe regarded asatecond ecntion of his ‘ Principles 
of the I.aw of Negligence,' iiT so far as the subjects ti^^hted of in both books aie the same; and the 
mateiials collected in the one have been used without reserve in the othei As to anjahing beyond this, 
he continue'S, the present is a new work The arrangement is altogether diff'rent from that previously 
adopted. Nearly a half of the contents of these volumes is absolutely new, and of the lemainder there 
is very little whicli has not been materially modified, if not in subsiaiice, yet in expiession 

“Upon its first appearance, the ‘Principles of the I.aw of NegligenH e ’ was at once i ecognized, as a 
work of the highest importance, and the ability and industry which Mr lieven had hi ought to bear upon 
his task, laid the profession under no ordinary rbligalioti The seivice which he then rendeied has been 
•greatly increased by the production of this •-t««*nd ctlitioii, and the book deseives a place in the first 
rank among niithoiitative expositions of the law. 

“Tl.e chief characteristic of Mi Reven s method is thoioughness. He is not himself in a hurry, and 
it is ee- tainly useless for his readers to be so The law is to be found in bis pages, and, when found, it is 
clearly enunciated ; but it is always deduced from a full and disci iniinating examination of multitudinous 
cases— Knghsh and American — and rAiders must be content to survey, leisuielj- and cautiously, 'vith M*". 
Seven, the whole field of ju^'cial exposition, and to follow his own careful and elaborate criticisriT, if they 
would vain the full benefit of the lesults at w'hicli he arrives. The book is not meant to be taken up 
fur a h.i'.ty reference, and often the lawyer may find it more convenient to resort to a treatise moie concise. 
On the ♦ther hand, it will be an invaluable companion in the consideration of any matter which requires 
research, and the style and arrangement aie such that, whethei the book is used for purposes of business of 
ofgenemi study, it cannot fail to prove d^'^eply juteiesting 

“The above account is hut a sketch of IVfr R-.ven's gient work If is impossible within the present 
Iknjts to five an adequate idea of the v aricty of topics winch are inc luded, of the learning ancf patience with 
which they a.e discussed Negligence may only be an aspect of the law, but the treatment here 
accorded to it throws into prominence a host of questions of the tifmost impoi tarice, both practically and 
theoretically Ry his contribution to tlic due uiidci standing of these Mr. Reven has placed the profes- 
sion under a lasting obligation, an obligation ^hich iio reader of h’s woik will fail to realize ” — Sa.icitors'' 
journal. 2. i 

“The book tipon ^\hich Ibis is founded, and winch is in a measure a former edition of the present 
volumes, has made Mr Beven ar authority on the subject of the law of negligence He has, in writing 
these volumes, made full use of his foiiner labours; but be claims that in reality the present work is a 
new one, and his claim is justified . , . Just occasionally a well-written and a [^ly- conceived la;y 

book is published, and such a one is this of Mr Beven's We think that to compare it with other books 
on the subject would be impossible ; it stands easily the best book on the subject. In clear exposition of 
law, for good classification of subject- mat/ er, for accuracy of detair, and for every arrangement to facili- 
tate reference it cannot be beaten We may congiatulaio Mr Reven upon the accomplishment of his 
laborious task , he has given to the piofession a valuable w’oik, and one winch will enhance his reputation 
as a writer on the Law of Negligence.”— Zaiw Journal^ August 3, 1895. 

“He has treated the well-known subject of Negligence in a scientific way, and has not been content with 
merely colleciing, in more or lessielevant positions, a numbci of cases which anyone could find for himself 
In any Digest uf Law Reports, but has endeavoured to reduce from the chaos of decided cases a systematic 
study of the subject, with clear enunciations of the principles he finds governing the various decxsioiS^s. li> 
the arrangement of the book the author has been very happy in his method, a by no means eas/task ih the 
treatment of a subject in which each branch of it in reality ovet laps another. . . A good index and 

clear type increase the value of a book which will without doubt receive the hearty commendation of the 
profession as a successful completion of the author's ambitious task.” — JLaw 'I lines. 

“ In respect of the style of treatment of the subject, the book must be highly commended It will be of 
scrvice'to every lawyer who wishes rather to get an intelligent understanding of the Law of Negligence, 
than merely to find correct and reliable legal jiropositions for practical use, and that whether he be a student 
or a practitioner. To the student the work is valuable for tlie searching and well-sustained dycussion of the ! 
casejiM and to the pr£f..titioner there are presented all the cases that bear on most points for which he may 
he in search o{^ authority. One of the chief merits of the work is, that all the available authority on eadk 
point is collected and so arranged that it can be easily found.” — Juridical Review. 

“ Contain^"evidence of much serious work, and ought to receive a fair trial at the hands of the profes- 
sion.**— Zaizt/ Quariere^ Retuerv. ^ 
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Second Edition, in royal 8vo, price 38^., cloth, 

THE LAW OF THE DOMESTIC RELATIONS, 

* INCLIPDING * 

HUSBAND AND Wlf-E: PARENT AND CHILD: GUARDIAN AND 
WARD : INFANTS : AND MASTER AND SERVANT. 

By william FINDER EVERSLEY, B.C.D^ M.A., 

OF n.E INNER TEMPL«, BARRISTEK-AT-LAW. 

e 

** We are glad to ‘net? a set ond tdition of Mr Kversley’*; usefif* woik There is a convenience in having 
>the various subjects of which ii tie its collected in om volume, while the same time each is handled 
with such fulness as to give the reader all the itiformation he ,j.oiild aspect m a separate volume Mr. 
Eversley states the law’ with the mo-.t painstakinsr thoroughness, and has made an exhaustive survey of 
■all the relevant statutes and cases (nca. • a'e has bej^n taken to make the present edition complete 

and accurate, and a very fuM iudes adds to its ut» xty. ~ Sotictto> s' Joumaf' 

“Important statutes and cases have come into operation since the first edition. el I this has induced 
Mr E ’ersley to give th., conti.ict? of married women separate treatment Careful revision to date now 
makes this treatise comprehensive and t hoi ougWy reliable ’’ — Z,mv J'ttve<; * 

“This IS an important .and .almost a leading ticatise on domestic law 'I'ne former edition was received 
with n ented favour Its villue has become well known, ancT now, aft^r in inleival of eleven Veass, the 
4eartiec author has brought out a second edition ’* — Laiv Jouf'nal ^ 

“It only necessary to refer to Mr Kversley’s learned and scliolnhlv*' work on ‘The Domestic Rela- 
tions,’ I book which, though tcclftitcally belonging to the forbidding rinks of ‘ I.aw Rocks,' is yet full of 
•hamafl interest, and written, uioreover, ui the English language ” — luimhu'^irh Kevie^v 


Second EJflition, in one volume, royal 8vo, price 32f., cloth, 

THE LAW RELATING TO THE 

SALE OF GOODS AND COMMERCIAL AGENCY. 

SECOND EDITION, 

By ROBERT CAMPBELL., M.A., 

OF llNCOCw'S INK*, HARRISTBR-AT-l-AW; AUJCOCAIIT 1>F THF SCDl’cU BAT, 

AtaifOR OF THE “ LAW OP NEGI IGENCF," ETC 


“An accurate, i areful, and evhaiistive handbook on the subject w'lth winch it deals Tite excellent 
>tndex deserves a special word of t oinmendauoii ” — Lmv Quarterly Rex’iltv. 

“ We can. therefore, repeal w h ii w e s,-!*!! when rev lew ing ttie fir'll, edition — that th" boi»k is a contribu- 
tion of value to tl’e ^iibje^ t tit.ited ./t, and tli.il the v»ruci de ils with In', sidijeci c.-irefuky and fully’ — 
JLaw yourual 


Second Fahtion, in one volume, 8\o, piice 28 ., cloth, ^ 

* • A TREATISE ON 

THE CONSTRUCTION AND EFFECT OF 
STATUTE LAW. 

WITH APPENDICT-S CONI'AINING WORDS AND EXPRESSIONS USED IN iSTA' UTES 
WHICH HAVE flEEN JUDICIALLY OR STATUTABLY CONSTRUED, AND 
THE POPULAR AND SHORT TITLES OF CERTAIN STATUTES. 

By henry HARDCASTLK, Barrister-at-Law. 

SECOND EDITION KE VISED AND ENLARGED, KX V, CRA'KS, 

F • 

HARRIS TER- AT-LAVV * 


“The result of Mr Oaie-,’ indiistiv is a sound aiul good piece of work, the new l jtown 
on the subject since 1879 having lurn blended vMih the old in a thoroughly vyorkn tnhkf 
manner Though iesa a stiulent's manual than .i pMctitionei s textbook, if is tlK* v ^rt of 
volume an intelligent iierus'i! of vyjnch would ecliici’e a student better thfin tl.e read ng of 
much s abstain 'al law.' — Sp7’iew 0 * « 

♦ - • • 
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Fourth Edition,- in 8vo, price 3Qf., cloth, 

HANSON’S DEATH DUTIES; being the Fourth Edition of 

...r* the Ac.ts relfiting to Estate Duty Finance, Probate, I^egacy, and Succession 
. Duties. Comprising the 36 Geo. III. c. 52 ; 45 Geo. Ill, c. 28 ; 55 Geo. III. 
c. 184; and 16 & 17 Vici. c. 51 ; ''the Customs and Inland Revenue Acts, 
43 Viet. c. 14; and 44 Viet, c 12; also the New Estate Duty Finance Acts, 
57 & 58 Vict. c. 30, , and 59 60 VTct. c. 28 ; with an Introduction, 

Copious Notes, and References to all the Decided Cases in England, Scot- 
land,. and Ireland. An Appendix and a full Index. IJy Ai FRED Hanson, of 
the Middle Temple, lisq., IJariister-^at-Law, Comptioller of Legacy and Suc- 
ces.sion Duties.* Fouith Editum by Lewis T. J.)ibi)1N, M A, D.C.L , and 
F, H. L. ERKiNf.iON, M A., Haiiisiers-at-Law'. 


“It is remarkable how smely a icalJy good legal 
tieatise fi.ids favour witli the J’rofcsVion '•! he late 
Mr. Han&on's edition of the Xu-- »■ I i»>nc; to “ Fs- < 
tate, Probate, Legacy and .Su l>ui\C',/i<5 

one of these .... 'I'lie i).assing t>f the Finance 
Acts of 1894 and i8y6 has caused tlie intioduetion 
of new matter We recognise adettdtd innno\c- I 


reputation with the Piofessum, and«iall interested 
in .n somewhat difTicult siibjei t " — Law Ttnifs 
' “Of all the vanoiis tieatises on the subject to 
wnii h ihe lecent Acts have given birth, the one 
under leview strikes us as the fullest and b«3t, and 
we heartily recommend it to all Peeking instruction 
on these difficult statutes Law Tttnes. 


of new matter We recognise a de< tdtd nnpiovc- I on these difficult statutes ''-*Ir7^h Law Tunes. 

menl in the work, which we thilik will enhance its 1 ‘ 

111 one Volum<s, loyal 8vo, price 50^ uet^ ,, 

THE LAW AND PRACTICE IN LUNACY: with 

the Lunacy Acts, 1890-91 (Consolidated and Annotal.'d) ; ihc Rules of Lunacy 
Commissioners; the Idiots Act, 1886; the Vacating of Seals Act, 1886; ‘the 

„ Rules in I.unacy ; the Lnnt ashire County (Asylums nnd other powers) Act, 1891 ; j 

the Inebriates Act, 1879 and 1888 (Consolulated and Annotated) ; the Criminal 
Lunacy Acts, 1800-1884; aiul a Collection of Forms, Precedents, tic. By A. 

Wood Ken ion, Barrister-at-Law*. 

dn 8vo, puce ^oj., cloth, 

THE PRACTICE OH THE CROWN SIDE 

Of the Queen's Bench Division, of Her Majesty’s High Conrt of Jnstice 

(Founded on Corner's Crown Ofi ice Practice), including 
Appeais from Inferior Cufuis; with AvpFNnicEs of Rules an^i Forms. 

By F. 11. SHORT, (. hit f ( 'lerk of the ('row n Office, and 

FRANCIS HAMILTON MELLOR, MA, l)arllstel-at-Law^ 

In 8\o, pi ice I2r., clojh, 

THE CROWN OFFICE RULES AND FORMS, 1886. 

The Supreme Coiiit of J iwlicature Arts and Rules of the Supreme Com t, 1SS3, relating to 
the ^^mctice on the Ciown side of the (Queen’s Bench Division ; influding Appeals 
from Inferior Courts, Tables of Court Fees, Scales of Costs ; together with Notes, 
Cases, and a Full Index |Iy F. IT. SHORT, (ihief Cleik ot the ('rown Office. 

In royal 8vo, 1877, puce IOj., cloth, 

THE CASE OF LORD HENRY SEYMOUR’S WILL 

(WALLACE V. THE ATTORNEY-GENERAI.). 

Reported by F‘RE DERICK WAVMOUTH GIBBS, C.B., Barrister-at-L?iwi'’ 

1 ATE FFl 1 OW* or fRTNlTY COLI l-r.F, CAMBTnOi,E 

In 8\o, 1867, price 160“., cloth, 

CHARITABLE TRUSTS ACTS, 1853, 1855, I860: 

THE CHARITY COMMISSIONERS’ JURISDICTION ACT, 1862; 

THE ROMAN CATHOLIC CHARITIES ACTS- 

Td^bther with a Collection of Statutes relating to or affecting Charities, including the 
Mohmain Acts, Notes of Cases from 1853 to the present lime. Forms of Decla* 
ratk^ns of Trust, Conditions of ‘Sale, and Conveyance of Charity Land, and a 
very copiotte Index. Second Edition. 

By HUGH OOOKE and R. G. HARWOOD, of the Charity Commission. 
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STEVBNS, BAYA^SS, BELL YARD, TEMPLM BAB. ’ 

»Just Published, Demy 8vo, 152 pp. Price Js. 6 d, 

THE LAW RELATING 

UflCONSCIONABLE BARGAINS ' ' 

WITH 

MONEY-LbNDERS. 

INCLUDING the History of Usury to the*l^epeal of the Usury L^ws, with Appendices, 
and containing a Digest of Cases, Annotated ; i^latriig to Unconscionable Bargains, 
Statutes, and Forms for the use of Practitioners " By 1 ^,ugh fl. L, Bell 07 ’, M.A., 
B.C .L., anci R. Jamfs Win is, Bairisteis-at-Law. . 

ir^WER TEMPLE RECORDS. A Calen ur of the. 

Edited by F. A fNi)tRwiOK,^(^ C. Vol. I., 21 Il^n. VII. (1505) — 45 Kliz. 
(1603) Imperial 8vo. Roxbiirgbe binding. 1896. 20r.net 


In one Volume, 8vo, puce 20c., cK'th, 

ft » 

PRINCIPLES OF COMMERCIAL LAW; 

WITH AN APPENDIX OK STATUTES, ANNOTATED BY MEANS OF 
REFERENCES TO THE TFXT 

By JOSEPH HURST and J.ORD RoBE^RT CECIL, 

or run inner temple, BAKkisrRRS-Ai-LAw. 

“Their conipendiuin* we btlicve,* will he found a really useful volume, one for il»e lawyer and the 
bu&ine&s man to keep at liib elbow, and which, if not givin% theift all that they lequire, will place in their 
hands the ke^to the richer and rnoie el.th<>i.t<e ireasutes of the whic h he in laiger and nioie exhaus* 
live works ” — L,aw 7 'zMe\ 

“The object of the authors of this woik, they tell u-» in then piefaie, is to state, witlnn a modeiate 
compass, the principles of coniines lal law Very c.^nsidei able pains haye obviously been expended on the 
task, and the book is in many respci ts a very serviceable on^ ’’ --La tV Journal. , 


Second Edition, in r<;)al 8vo, price 25r. , cloth, 

* THE 

RELATIONSHIP OF LANDLORD AND TENANT.. 

By EDGAR FQA, 

OF lim INNbK XKMPLS, bAKKISTBK- AT-LAW. 


“ Will be found of much value to pi.ictiiioiiers, and when a second c^.lition has ^iveii tat . uthoV the 
opportunity of rcconsidtiing and carefully u vising his sUtements in detail, we think it will tak* its place 
as a very good lieatise on the inodetn law of landlord and tenant '^—Solittlof s,’ Journal 

“ Mr. Foa is a boltl man to undeitake the exposition of a branch of law so full of dilfic ultfes ai d encum- 
bered by so many decisions as the Law of Landlord and 'J'enant But his bpldness is justif -d by the 
excellent arrangement and by the lucid statements which characterise his book ’-i-Laiv QuarierL Review. 

“Mr. Foa's is a compact work, treating (t) of the creation of the relationship , (2) the in idents of 
creation (distress) and determination of the relationship, (3) modes and incidents of determi inlion. We 
commend it to the attention of the Profession and predict for Foa on I.andlord ^jnd J enart a v* ry useful 
and very permanent future ." — Law Times. 

“We have nothing but piaise for the work, and we shall be astonished if it does net lab^ ^ank in 
course of tune as one of the best — if not the best — woik for every-day practice on Ihc aubject of fauidlord 
and Tenant ." — Law Notes 

“Without making any invidious comparison with existing works on the .subject,* we may fr.* nxly say 
that Mr. Foa^ work inr sputably possesses merit. . . . Our verdict on the book must be a <’.cc«v(Ry 
favourable one "—Law Students* Journal - 

“ ‘ The Relationship of Landlord and Tenant,’ written by Mr. Edgar Foa, Barrister at-Law, affords a 
striking instance of accuracy and lucidity of statement. * I'hc volume should be found usefg|,nct only by 
lawyers but by landlords and tenants themselves, the law m each particular being ^ated with a » uipiiclty 
aad clearness which bring U within the grasp oDLi lay .mind "—Law GaxsiU. 
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Second Edition. In- royal 8vo, price 30^., cloth, 

A TREATISE ON THE 

LAW AND PRACTICE 

*■ 

RELATING lO 

LETTERS PATENT FOR INVENTIONS. 

WITH AN 

APPENDIX OF STATU rE&. INTERNATIONAL CONVENTION, 
RULES, FORMS AND PRECEDENTS, ORDERS, &c. - 
By ROBERT FROS'f, B.Sc. (Lond.), 

FELLOW OF THE CHEMICAL SOCIETY; OF LINCOLN’S INN, ESQUIRE, BARKIST ER-AT-LAW\ 

'* In our View a good piece of.woik may create a demand, and without' disparagTiig existing literature 
upon the subject of patents, we Inink the care and skill wifn which the volume by Mr. Frost has been 
compiled entitles it to recognition at the hands of the profession . . . Judging Mr Frost on this 

giound, we find him complete!) snttsfaf tor) ‘A careful examination of the entii-; volume satisfies us that 
great caie and much labour have been devoted to the production of this treatise, and we think that patent 
agents, solicitors, the bar and the bench, may confidently turn for guidance and instruction to the pages 
of Mr. frost.” — Law Times. ^ ^ c» . 

“ Few practice books contain so much in so reasonable a space, and w'e repeat that it will be found 
general!) useful b>^iactitioners in this important branch of the law. . . A capital index concludes 

^e book ” — Law joumai 

“ The book is, ns it professes to be, a treatise on patent law and practice, the several topics being con- 
I venienth arranged and discussed in the thirteen chapters which form the boJy of the w'ork, to which 
I are appe ided statutes, rules, and forms. 'I he statements of the law, so far as we have been able to test 
I them, appear to be clear and accurate, and the author’s style is pleasant and good . The book is 
' a good one, and will make its w.i) The index is better than usual Iloth paper and type ate also 
I excellem ” — Soln tiers' Journal « ^ 

- 

Second Edition. In two volumes, royal 8vo, price 50.?., cloth, 

A PRACTICAL TREATISE ON THE 

LAW OF BUILDING AND* 
ENGINEERING. CONTRACTS, 

And of the DUTIES am) LIABILITIES of ENGINEERS, ARCHITECTS, 
SURVEYORS AND VALUERS, 

WITH AN APPENDIX OF PRECEDENTS, 

' ^nNNOTATED B\ MEANS OF REFERENCE TO THE TEXT AND lO COMRACTS 

IN USE 

AND AN APPENDIX OF UNREPORTED CASES 

« ON BUILDING AND ENGINEERING CONTRACTS. 

By ALFRED A. HUDSON, 

or THF INNER TEMPLE, BARRISTBR-AT-LAVV. ^ 

< 

I “ This is a book of great elaboration and completeness. ^ It appears from the preface that the author has 
< the twofold qualification of technical knowledge of building, gained as an architect, and devotion to the 
legal assets of building, j engineering, and shipbuilding contiacts since he became a member of the bar. 

. . The Imt of cases cited covers nfty large pages, and they include, not merely English,, but American 

and Colonial decisions I'he book: as a wh^e represents a large amount of well-dirqcted labour, and 

It ought to become the standard work on its sabject.'^-^o/tetiers’ Jourrtal. 

A very full inde.\ completes the book. Mr. Hudson has struck out a new line for himself, and pro- 
duced a work of considerable merit, and one which will probably be found indispensable bjf practitioners, 
inasMUch as it contaifis a great deal that is not to be found elsewhere. The Table of Cases refers to all 
the reports.”-!. Jourmtl 

" Mr. Hudson, having abandoned his profession of an architect to become a barrister, hit upon the idea 
of writing th«> work, and he has done it with a thoroughness which every houseowner would like to see 

bestowed upon modern houses The Index and Table of Cases reveal a vast amount of industiy 

expended upon detail, and we shall be much surpased L* Mr. Hudson doe* not reap the reward of ht$ 
laoenr|i by obtaining a lafge and appreciative public.*^— Z<7W Times, 
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* Third Edition. In 8vo, puce lor. 6J,, clothi • 

OUTLINES OF THE LAW Of TORTS. 

By RICHARD RINGWOOD, M.A., ‘ 

OF THE MIDDLE rKMPLK, BARRISTRK*AT *1 AVV /aUIHOR Ob “PRINCIPLES OF BANKRUPTCV,” &C., 

^ AND LKC PURER *ON COMMON LAW TO THE INCORPORATED LAW SOCIETY. 

“ We have alx^ays had a great liking for riiis woik| and are very pleased tp sec by the appearance of 
a new Edition that it is appreciated by student<« Wc consiuti that for the ordinary student who wants 
to take up a. separate woik on loits, Lhi>» is the best book he can read, for it is clear and explanatory, ami 
has good illustrative case*!, and if is all contained in a very modest compass* . , . This Edition 

appears to have been thoroughly revised, and is, \v? think, in many resj ects iinpioved.’*-— Z.aw 
Journal. ^ ** 

“ The work is one we well recommend to law students, ahll tlie able way in which it is written reflects 
xnur h credit upon the author ” — Laiv Tttnei 0 

“ Mr. Rin^ood’s book la a plain and siraightforwaid intrgluctio.i to this branch of the law." — Zaiv * 
youmal, . 

Prfsertbed av a c t /e^Tn/o^^otated Latv 'iociety 0/ Ireland. 

] Sixth Edition, in ovo, price 2 Ij., cloth, 

! THE LAW OF COMPENSATION FOR LANDS, HOUSES, Sc. 

' UNDER THE 1 * 4 NDS CLAUSES CONSOLlDA'l ION ACl.S, J HE RAILWAVS 

, CLAUSES CONSOLIDAITON AClh, THE PUBLIC HEAlTrH ACT, 1875, 

THE HOUSIsNG OF THE WORKING CLASSES ALP, iSqo; 

; * THE METROPOLIS LOC \L MANAGEMENT ACT 

I AND 01 HER ACTS, , 

j WITH A FULL COLLECTION OF FORMS AND PRECEDENTS. 

I By EYRK T.LOYD, 

! OF Tim INNER lEMlMK, BARRIST KK^*AT LAW. 

• • SIXTH EDITION. 

By W. J. brooks, 

OK THE INNKK I EM PI E, BARRISIPK M 1 AW 

, • 

“ In pfovfdi ig the le^al p>ofession with a book which contains tpe decisions oj the C oicrts oj Law and 
Eguity ufoudhe various s taint t v tela tine £v the Law oJ Comptniation, Mt Kyte Li>>yd has long since 
le/t all competitors in the duta/ii e, and /its book may now tv . onsideied the itandatd work upon the sub- 
feet. The plan of Mr. Jdoyil s book is <icHeially ktunon, and its lucidity eciated , the ptesent quite 

j fulfils all the ptomises of the prei eding editions^ and iouiains in addiAon to other matter a complete set 
ofijortns under the Ariizans and Labourers Ai t, 18^5, anckept < miens 0/ Bills of < 'osts^ whteh wilt be /bund 

I a novel /eaturt., extremely useful to l^al ptai.titioi.ets " — J us tme of the Peace. 

! In Svo, puce 7 t., cloth, 

' .THE SUCCESSION LAWS OF CHRISTIAN COUNTRIES,., 

I WITH .SPECIAL REFEKENCP; TO THE LAW OF PRIMOGENITURE 

j AS ir EXi.sTS IN ENGLAND. 

By eyre LLOYD, B.A., "^arrister-at-Law. 

In crown Svo, price 6^ , cloth, 

ESSAYS IN JURISPRUDENCE AND LEGAL HISTORY. 

By JOHN W. SALMOND, M.A., LL.B. (Lond.), 

A BARRISriiK OP HIE SUPREME COURT OK NEW ZEALAND, I 


In crown Svo, price 6 j., cloth. 


THE F1S3T PRINCIPLES OF JURISPRlli)EH£E. - 

By JOHN W. SALMOND, M.A., LL.B., 

BARRISTKR-AT-LAW’ ; AU PIIOK OK “ ESSA^VS IN JURI'IPR. OFNCE AND 1 1<<I^L HISTORY.' 
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In 8vb, price Ts. 6d., cloth, 

j. ' / 

THE LAW OF 

NEGOTIABLE SECURITIES. 

CONTAINED IN A COURSE OF SIX LECTURES, 
Delivered iiv WILLIAM WILLIS, Esq, Q.C./ 

p ' ■ 

AT THE REQUES'l Ol- *. | 

THE COUNCIL OF LEGAL EDUCATION. i 

In one large vol., 8vo, price 32 r., cloth, { 

JNSTITUTES AND HISTORY OF ROMAN PRIVATE LAW, ! 

’ I 

^YIT^ CATENA OF TEXTS. ’ 

By Dr. CARL Si^LKOW.SKI, ^Professor of Laws, Komgsheig. 

TranslateiU and Edited by E. E. Whitfiei i>, M.A (Oxon.). 

In 8vo, Drice 4s. 61 , cloth, 

THE ’ 

NEWSPAPER LIREL AND. REGISTRATION ACT, 1881. 

WITH A STATEMENT OF THE LAW OF LIBEL AS AFFECTING 
PROPRIETORS, PlJBLTSHERS, and EDITORS OF NEWSPAPERS. 

By G. ELLIO rT, Barrister-al-Law', of the Inner Temple. 1 


1 ^ In one volume, royal 8vo, 

I CASES AND opinions ON CONSHTOTIONAL LAW, 

> t 

! AND VARIOUS POINTS OF ENGLISH JURISPRUDENCE. ‘ 

\ COLLECTE?) AND DIGESTED FROM OFFICIAL DOCUMENTS 
I - AND OTHER SOURCES. ; 

( IV 7 T/L NOTES. 

' ***'' ^ By WILLIAM FORSYTH, M.A., M.R, Q.C., 

STANDING COUNSEL TO THE SECRET ANY OF STATE IN COUNCIL OF INDIA, 

i Aufhoi ol ‘iHoitensius,” “ Ilisloty of Trial by Jury,” “Life of Cicero,*' etc. 

1 • late Fellow of Tna^ly 'College, Cambridge. 

L ^ A - . 
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s Seventh Edition, in 8vo, price lo^. 6f/., cloth, 

THE PRINCIPLES OF BANKRUPTCY. 

, WITH AN APPBNDIX, 

.PON I A^NINC. 

THE CONSOLIDATED RULES OF 1886, 1890 &1891, SCALE OF 
COSTS, AND THE BILLS OF ’SALE ACTS, 187^,’ 1882, 1890 k 
189J, AND THE RULES THEREl/NDtR^ THE DEEDS OF 
ARRA'nGEMENT act, 1887. AND TH£ RULES THEREUNDER. 

• Bv RICHARD RINGWOOLT, M.^ . 

VP THE MrniUE*TEMt‘l P, ^ARRI«!TElt-AT-IAVV; LA*! E SCHdCAR Ob JHDJIIY Cv)I I Edl,, Dl BLIN, 


“ '*Ve welcome a nc w fdilioii of this evcelleiit studeiil'4f book \\"t ha\t- written favourtibh; of U in 
I evi< wing previous editions, and every go sd word we ha\e written we would now leiterate and jiei haps 
even more so. . In conclusion, we congratulate Air Ringwood on this edition, and have no 

hesitation in saying that it is jetapital students booh ” — Latv Sttuients' yom nal. 

his edition IS a t on siUei able improvement on the hist, a,nd although tlu^fly \Miiien for the if^e of 
Stud nts, the work will be found useml to the piartitioner ” — LaM I 


Se\ciit]i Edition, in 8vo, piicc 2if , cloth,* 

A TREATISE ^PO^r 

THE LAW OF BANKRUPTCY 


BILLS OF SALi:. • 

. 

WIT^ AN APPJiJNDIX 

(OMAJMl.NG , 

THE I^bc\NIvRUPTCV ACTS, J883-18V0; GENERAL I’TCLES, 
EORMS, SCALE OE COS I S AND h EES ; 

RbLES UNJJERS. 122 or , DEED.VOE ARRANGE JM EN'l ACTS, 
1887—1890; RULES AND FORMS, HOARD OF TRADE AND 
COURT ORDERS ; DEBTORS ACTS, (878 , RULES and FORMS; 

BILLS OF SALE ACTS, 1878— 1891, Eic., Eio. 

Bv EDWARD T. BALDWIN, M.A., 

OF THE INNER 1 EMi’CE, llAKUIS I ER' A 1 -l.AW 

“The ieven editions siiiipl) iccord the constant jnogiess of case giowth and statute lav . It ij> a 
remarkably UiefuJ cowpendmni " — Law T/wn, July so, 1S91 

“ As a well-cPlranged and complete collection ot ca-se law this hooV shovvld lie lound cT great — Law 

journal, July 20, 189:; 

“Carefully brought down to date ” — Solicitors' Youma/, Nuvenibei 0, 1895 , 

We hav*a/w'ay‘ cousideicd the work an adnuruble one, and the pfescui edi^jou is quite into the 
previous high Standard « excellence. We know of no better book on*bankruplcy for the prt:ni^ner's 
library " — Laiv Students’ *Jonmal^ August, 1805. • 

“ Practitioner<v may, we feel ‘.ure, safely rely on \tn accuracy. A distinct acqu* «.tvon lot reference 
purposes to the shelf off any piactitioner .” — Law Notes. • 
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Thiid Edition, in one vol., price 2or., cloth, 

A COMPENDIUM OF THE LAW OF 
PROPERTY IN LAND. 

FOR THE USE OF STUDENTS AND T^E PROFESSWN 
THIRD EDITION WITH ADDENDA, GIVING THE LAND TRANSFER 
ACT, 1897, WITH REFERENCES 70 THE TEXT, 

By Wl^LLIAM DOUGtAS EDWARDS, LL.B., 

OF LlNCOli^’S INN, BARRISTER -AT- LAW. 

“Mr. .Edwards' treatise on ih^ of Real Property is maiked by excellency of arrangement and 

conciseness of statement We are glad to se-r,' by the appearance of saccessive editions, that the 

* merits of the book are appreciated.” — Sobcitoip' Jouj^al 

“ So excellent n the arrangement that we know of no better compendium upon the subject of,which it 
treats.” — Law Tunes 

“We welcome the third edition of Mr. Edwaids' book. It has by this timr. secured a first place 
1 amongst students' books on Real Pioperty, bt>th by its-'admirable ariangement of topics and by the 
clearness of its statements 'llie piesent edition incorporates the Statutes and Cases for 1896.” — 
Cantbridge* Review , 

“An established place in legal bteiature is occupied by Mr. W D Edwaids*^ ‘ Compendium of the Law 
of Property in Land,’ thotluid edition of which has just been published.” — The Globe, 

“We consider it one of the best works published on Real Propeily Law ” — Larv Slutients' Toumal. 

“ Another excellent compendium which has entered a second edition is* Mi Edwards’ * Compendini^n of 
the I aw of Property in Land ’ No work on English law is written moie perspicuously." — Law Times 
I “ Th'* author has the merit of being a sound lawyer, a merit perhaps not always possessed by the 
! tluthors of legal text-books for students " — Law Quarterly Review. 

“Alt'^gether it is a work for which we aic indebted to the author, and«is wortW of the improred 
notions jf law which the study of jurisprudence is bringing to the front.”— Solicilors' Journal. 

Third Edition, royal 8vk>, price 38J., cloth, 
o THE 

LAW OF CORPORATIONS AND COMPANIES. 

A TREATISE: O'N THE DOCTRINE OF 

ULTRA VIRES: 

, BEING • 

An Investigation of the Principles which Limit the Cttpacities, Powers, and Liabilities of 

CORPORATIONS, 

AND MOKE ESPECIALLY OF ' ' 

JOINT STOCK .COMPANIES. 

. By SEWARD BRICE, M.A., LL.D., London, 

OF THM INNER TEMFUB, ONE OF HER MAJESIV’S COUNSEL. 

THIRD EDITION. 

REVISED THROUGHOUT AND ENLARGED, AND CONTAINING TH^ . 
UNITED STATES AND COLONIAL DECISIONS. 

t, 

BSVISWB. 

. On the whole, ^ve consider Mf Bute's exhauitwe work a valuable addUioit to the literature 0/ 
the Sat UKOAY Review. 

» “It IS the I av ,i that Mr Brice treats of (and tieats of more fully, anti’ at, the same 

tim^R.oie -I K-p.ili. . . '.y woik with which we are acquainted), not Hie law of principal and 

agent ; and Mr. Ihice does not do his book justice by giving it so vague a title.*’— Law Journal. 

“On this doctrine, first introduced in the (jommou Law Courts in East Anglian Railway Co, v. 
Masieyn Coimties Railway Co , Brice on Ultra Vires may be lead with advantage." — Judgment of 
Loko JusiicE BkamAell, in the Case oj Evershtj(i v. i, ^ JSl. IK Ry. Co. (L. R., 3 Q. B. Div. 141,). 
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* Seventh Edition, in royal 8 vo, price 36 i,, cloth, . 

BUCKLEY ON THE COMPANIES . ACTS. 

• 

THE L.W AND PRACTICE UNDER THE COMPANIES ACTS, 1862 to 1893 ; and 
IHE LIFE ASSURANCE COMPANIES ACTS, 1870x01872; including 
THE COMPANIES (ME^fORANf)UM OF ASSOCIATION) ACT; 

THE COMPANIES (WINDING-UP) ACT, and the 
DIRECTORS' LIABILITY ACT. 

^ 'Eicattfifc Dll the JIabJ of Jloiat t^todi (tonrfiantc^. 

CONTAINING THE STATUTES, WITH THE RULES, ORDERS, AND. 

FORMS, TO REGULATE PROCEEDINGS.. 

• ■ • <» 

SEVENTH EDITION J^Y THE AUTHOR .nd 

A. C. CLAUSON, Esq., M.A., | 

OK LINCOLN'S INN, BAKRISl HJ-A J -LAW. j 

Second Edition, with Supplement, in royal 8vo, price ^6s., cloth. 

THE LAW RELATING TO 

SHIPMASTERS AND SEAMEN.' 

THEIR APPOINIMENT, DUTIES, POWERS. RIGHTS, LIABILITIES 

AND REMEDIES. ^ 

By the LATE JOSEPH KAY, Esq., M.A., Q.C, 

Second £4itioite 

WITH A SUPPLEMENT 

Comfirising THE MERCHANT SHIPPING ACT, 1894, The Rules of 
Couf'i made thefcuiider, and ^he i^proposed) Regulations for 
Prc 7 '«fittng Collisions at Sea. 

By hie Hon. J/W. MANSFIELD, M.A., and 
G. \V. DUNCAN, Ebg., B.A., 

OF THli. INNFK n-wriF, It \KK I S 7 tuKS-A I -LAW 

REVIEWS OF TlTE SECOND EDITION ; 

“It will, however, be a valuable booh of refer- Editoish . t* rained out an arduous tas) carefully 
ence for any lawyer desiring to look up a point and wcM JLazv y jurna/, April, 1894 
connected »il’ il< 1 and dunes ul a shii»- 

master or*i. ‘t . iii.iii — .1 « 'l■‘' of c.'vses cited covers “It has had piacilcal and ex{v’il nowledge 

nearly seventy pages — w hilc any shipmaster, ship brought to beai upun it, whilr tlie c se law is 
* agent or consul who inasteis tins edition will be bi ought down to a veryjale date C« istderable 
well posted up . We hoiic this new imj* ovement has been made in the indt x ” — Z.aw 

Edition wnll be quickly appieciated, for the 7 w. 1, .\pni' 1894 

In loyal Svo, price ioj. 6L., cloth, 

THE Merchant shipping act, i8*94; 

With ftie Rulei Coiiit made thereunder Being a Supplement to KAV' 5 J^W 
RELATING TO SHIPMASTERS AND SEAMEN. To which ai;^ a. diTthe 
{propoi,ed) Regulations, for Preventing Colhbions at Sea With Notes. By Him. J. 
W. MansheiIi, M.A., and G. W. Dunc.an, B.A., of the Inner^TcmpIlf B irnsters- 
at-Law'. , ’ • 
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Fourth Edition, in royal 8vo, price 40r., cloth, 

THE JUDGMENTS, ORDERS, AND PRACTICE OF 
" THE SUPREME COURT, 

CHIEFLY in RESPECT to ACTIONS ASSIGNED to theCHANCERY IJIVISION. 
By LOFTUS LEIGH PEMBERTON, 

One of the registrars of the Supreme Court of J udicature ; and Author of “ The Piactice 
in Equity by way of Revivor and Supplement. ” 

“The work under iiolice ought to be of considerable service to the profesMon The forms 

throughout the work — an«l they aic the most important clement in it— appear to us to be accurate, and of 
the most approved type. '1 his fact alo'ue iji-li cumniend the new edition to pi actitioners in the Chancery 
Division.^ 'There is a useful tablt^of the laird Chancellor-, and Judges at the beginning of the book, and a 
very full index co nclu des it ’* — Lay> Times 

p In demy la-no, price 5^., 

THE STATUTORY LAW RELATING TO TRUSTEE 

SAVINGS BANKS (1863 — 1891), together with the Treasury Regu- 
lations {1888—180'^), and the Scheme Mi the A])pointment of the Inspection 
Committee of Trustee Savings, Banks. By Ukoi'HARI A^ P'ORBEs, of Lincoln’s 
Inn, Esq., Baiiislcr-al-Law, Author of “ The Law Relating to Savings Banks 
the “Law of' Savings Banks since 187S ; ” and joint Author of “The Law 
Relating to Water. ^ 

In demy i2mo, price 6i., cloth, 

THE LAW OF SAVINGS BANKS SINCE 1878; 

With a Digest of Decisions made by the Chief Registrai and Assistant Registrars of 
Pnendly Societies from ^878 to 1882, bung a Supplement to the Law relating to 
Trustee and Post Olficc Savings Banks. 

By U. a PORBES, of Lincoln’s Inn, Barrister at-Law. 

The lontplcte ’tuoi'k can he had, pi ue loj. (id., cloth, 

li^ Svo,^price 15.1., cloth, ' 

THE LAW AND PRACTICE RELATING TO 

THE ADMINISTRATION OF DECEASED PERSONS 

BY THE CHANCERY DIVISiON OV IHE H1C»H COURT OF JUSTICE; 

WITH AK ADDENDA giving the alterations effected by the NEW BULES of 1888, 

And an APPP^NDIX OP' ORDP.RS AND P'OKMS, Annoiaifd by 
Kei-erkncks 10 iiiK Te.\i. 

By \V. GREGORY WALKER and EDfiAR J. ELGQOD, 

or lincoin’s inn, ij nkkim kks- a 1 -i aw 
J,n 8 VO, puce lU^., 

THE LAW OF PRINCIPAL AND SURETY. 

B\ S. A. T. ROWL.VPT, M.A., 

eAlE, U5.I,l-OW' OI- IvINC’s COl IK.F, CAMUKiUOt , OK I HK INNNK 1 EMPLE, B \ RKIS TEK-A I'-LAIV- 

“ He blings out fully in all i ami heat lotih the nature of the law of guarantee * * — Satin day ^ev ifui, ' ^ 

In Foolscap Svo, siqierfine paper, bound in Vellum, price 3J-. (>d. net. 

A limited nnmbei of copies have hten punted upon large paper, price *js. 6 d. net, 

SCINTILLAE JURIS. 

CHARLP2S J. DARLING, Q C., M.P. With a P'rontispiece and Colophon by 
P'R-/yNK Lockwood, Q C , M.P. P'ourth Edition (Enlarged). ^ 

“ ‘Scintiliar Juris’ is that little bundle of humorous essays on law and cognate matters which, since the 
day of Its first appeal ance, some yeais ago, ha» keen the delight of legal circles. ... It has a quality 
of style whi(A 4 SU|;gests much study of Dacon m hi'> lighter vein. Its best essays would not be unworthy of 

I the Essays, and if read,out, one by one, Lefoie a blindfopled connotssetir, might often be assigned to that 
wonderful book.'*~A>tf//jj^ Hexvs. ' , 
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sr£:yENS 6- haynes, bell yard, temple bai^. 

0 III 8vo, price I 2 s. 6//., clotli, 

THE LAW SPECIALLY RELATING TO 


TRAMWAYS AND LIGHT RAILWAYS; 


^ • ANJJ CONFAIMS*. 

THK JRAMWAVS ACT, 1870 , \m) i hk L 0 \R 1 > Of’ 1 R\I)K RUT.TCb AND REC;UL\lIONS 
RELA’IINt; 10 TR^MWVYS, Wl I’H N^)JK>, \Nf> t m lAGHl’ RAILWAYS 
ACT, 1896 . AND rm. HOARD OF TRADE RIU.KS VN D REGULATIONS 
RKLAJ'JNti 10 LIGHT R\ILWA\S, WI'IH NOTES, 

*LVD A CAyLI.I C*l IO\ OI^ PN / ( hDhS^.S 

Kv SEWARD BRICE:, M K\ If,!,. I)., I.oni.on, 

t»NJ, Oi IlIiK ■ lAJI •> I \ s i t>L \m 1 * 

Ant ho I 0/ “.I 'J n ait yi t* /-V Piniit/u Vlira I /ft-'i,' 


• Second Edition, 111 Svo, price 25 r , cloth, 

• '•> THE PRINCirLES OK ^ 

THE LAW OF RATfNG OF HEREDITAMENTS 

IN 'i*he: occupation, or companies. 

By J. H. BAl.FOUR BROWNEI,’ 

DP IIIP MIUUl !• I JMl'I t, <.> < , 


And I). N. iMcNAUCi HTON, of the Middle Teinj)le, Barrister Law. 


* 'H c tables and specimen valuations whuh aie 
punted in an appendix to*thii volume will be of 
gie.it ervice to the parish aullvoiiiic'^, and. to ihe 
legal jiraciitioneis who may have to deal with the 
rating -if those properties winch .ire in (he ottupa? 
tic|ji of Companies, aniLwe congiaiuLaie Mi Hiowne 
on the production of a cleai and < on< ise Rook of 
the system of Comi>any Rating. Thete is no doulit • 


that Slab a work is much needed, and wt aie sure 
that all those who are interested in, or have lo do 
wiih, public r.iting, wilV find it of gieat aervice 
Miuli i redit is theiefoie due lo Mr I'lowne for his 
able treati.e — a work which Mw experience as 
Registi.ir of^^tht. Railway Coiuiui.sion pet iiliariy 
'pi dihtd liiiJ) to n I i^ake .” — La v Afn^uzine 


In 8\o, 1S75, price 71. 6</ , cloili, 

THE .LAW OF USAGES .& CUSTOMS: 

^rnctical ynto Sract. 

By J II. BALKyUl^ BROWNE, 

OP* 1 HE MIDDIE lEMI'll, 

“We look upon this tuali.c a-. i laluiUIe addilioti to woiks wiittcii on ihe Science of Law ” — Canada. 
Laju Jonrtttti ^ 

“As a tract upon a vciy t-oul)le,ome dcpaiimenl of Law it is admnahle the piinciples laid down aie 
sound, the illustrations .irc well chosen, and the decisions ami lii^tu aie baimoniseJ so far as possible amt 
distinguished when net essai) / inu't • ^ • 

■^As a book of •?efeience we know of none so . ompitbonsi\e dealing with this p.nrticular branch of 
Con*mon I.aw In tins way the book is inv.iliiablc lo tlic piai tiiionei ’ - J^atv Alagazine. ’ 


In one volume, 8^0, 1875, i>iicc 18'., cloth, 

THE PRACTICE BEFORE THE RAILWAY COMMISSIONERS 

UNDER THE REGULATION OK KAILMAV ACTS, 1873 & 1874; 

With the Amended General Older-* 0/ the Conitnissioneis, Schedule of Korms," ant. Table 
• of Fees: together VLilh the Law of Undue I’lefcMence, the Law^of the Juri^ iiction 
of the Railway Coiiiniissioners, Notes of their Decisions and Oiders, Precec ents of 
Korms of Applications, Answers and Replies, and Appenilices of Statutes and ' 'asci» 

By J. H. BAJ.FOIIR BROWNE, 

OP J lilt MIDLH E Jh.MBir, QC '* • 


In 8vo, 1876, jnice 71. 6</., cloth, 

ON THE COMPULSORY PURCHASE OF THE UNOflRT^KINtSS 
OF. COMPANIES BY CORPORATIONS, 

And the Practice in Relation to the Pass'-ge yf Bills for C'ompulsory^'urchase through 
Parliament. By J. II. ILvltour BkoTi'm , of the Middle Temple, Q.C. ^ ^ 
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Second Edition, in crown 8vo, price I2s. 6d., clort*. 

THE, LAW OF EVIDENCE, 

By S. L. PHIPSON, M.A., of the Inner Temple, Barrisler-al-Law. 

_ ' “ Ihis is a very compendious and accurate volume on a subject whuh we fear ts not studied as much a» 
it should be. The arrangement is excellent, illustrations and example^ being given in p^allel columns. 
Its success IS thoroughly justified.” — Z.axv 7 tmes. 

“The work is compact yet reasonably full, ant^ the ruler of law aie accompanied by a laige number of 
well-chosen illustrations. ' 'J'he book is somewhat longei than its predecessor, the text being amplified, the* 
index enlaiged, and the niimbei of cases cited considerably increased.” — La7v youmal 

'• This second edit3'>n of Mr Phipson’s work seems to have been brought down to date with great care,, 
and to have the English and Irish cases carefully oollated .... The author’s mode of contrasting 
in parallel columns the decisions for or against a paiticular question, oi drawing nice distinctions, can 
hardly be excelled. The author seeml, to. have succeeded in producing a book handy in size, easy of 
reference, and replete with information.” — I-ttsh Law limes. 

In 8vo, pr^ce,59., cloth, 

THEORIES AMH CRITICISMS OF SIR BEHRY MAINE. 

By MC)RGAN O. EVAI^S, Barnster-at-Law, 

Contained in his six works, “Ancient Law,” “Early Law Aiid Customs,” “Early 
History of Insritulioiis,” “Village Communities,” “International Law,” and 
“I’opular Government,” wdiich works have to be stud-ed foi the various examina- 


In 8vo, 1872, price 7j. 6t/., cloth, ^ 

AN EPITOME AND ANALYSIS OF 

SAYlGNY’S TREATISE OH 0RLI6ATI0NS IN ROHAN LAV. 

By ARCHIBALD BROWN, M.A. 

EDlN. AND OXON , AND B C I. OXON. OF THE MIDDLE 7EMF1E, BARRISTER- AT-I.AW 


“ Mr. Aichibald Brown deseives the thanks 
of all interested in the science of I .aw, whether 
as a study or a practice, for Ills edt^on of 
Herr von Savigny's gieat woik on ’* Obligations * 
Mr. Brown^ lias undertaken a double task — the 
translation of his authoi, and the analysis of his 
author’s matter 'J hat he has su'~Geeded in reducing 
the bulk of the original will be seen at a glance .* 


the French translation consisting of two volumes, 
with some five hundred pages apiece, as compared 
I with Mr Brown’s tltiii volume of a bundled and 
fifty pages At the same time tl.e pith of Von 
Savigny’s mattei seems to be very successfully pre- 
served, nothing W'hich might be useful to the 
English readei being apparently omitted .*’ — Law 
Journal. 


THE ELEMEirrS OF ^ROMAN LAW. 

Third Edition, in crown 8vo, 6s. 

' A CONCISE DIGEST OF THE 

INSTITUTES OF GAIUS AND JUSTINIAN. 

V'tl/i coJ)ious Kefetenus arranged in Patallel Columns, also Chronological and 
Analytical Tables, Lists of Laws, 

Primarily designed for the Use of Students preparing for Examination at 
Oxford, Cambridge, and the Inns of Court. 

By SEYMOUR F, HARRIS, B.CL., M.A., 

WOKCbb'lER COLLEGIS, OXFORD, AND 1 ilE INNER TEMPLE, BARKIS TER- AT-LA W J 
AUltlOR 01< “ UNiVEKSllIES AND I EOAL PHAUCA HON.” 


“ 7his book contains a summaiy in English of the elements of Roman Law as contained 
in the woiks oj Gams and "Ju simian, and is so auanged that the leader can at once see 
what are the opinions oJ either of these two wiiicis on each point. P'lom the very exact 
and Ort curate lejer ernes to iitle^ ana sections given he can at once refer /■« the original 
wr*'iets. 7'he Concise manner in which Mr. iJarr is has arranged his digest will render 
it most mKrfttl, not only to the students for whom it was orit^inally wr itten, but also to those 
persons though they have not the iirne to wade through the larger treatises of Paste, 
Sander'S, Ur'tolaritf and other's, yet desire to obtain some knowled^ of Roman Lawd ' — 
Oxford and Cai^ibridge Undergradda'ies* Journal. 
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^ Fifth Edition, m crown Svo, price 15?., cloth, • 

EMGLISH CONSTITUTIONAL HIS.T0RY: 

FROM THE TEUTO^mc /NVJS'/ON TO THE PRESENT TIME. 
Scgignch ;i9i a ‘UTcxt-bcok for cStabcnt« nub others, 

By T. P. T as well- la NOME ad, B.C.L., 

OF LINCOI N’*^ inn, HAKRIS II R-AT-LAW, fOKMKRI V V INKRIAN SCIIOI AR IN TftK UNIVBRSITV 
VNIJ lAlE I’KtJKl'SSOR OF CONS rt 1 I* I ION \ I I \\\ \N1> HISTORV, 

tNlVEKSlTY COCI KOF, CONDON * 

Fifth Edition, Revised thioughoVit, witl^ Notes, 


By PifiLir A AsiiwoRTir, * 


BARRISTEK-A r-LAW , IRANSI/i 


‘“IIISIOUV OF I HE ENOI ISII (foNSTITl/TION. ' 


• — 

“ W<* heartily commend this^valuable book to tbi, ’.tudy of all, whether Conseiv.'*ive or Jjibeial in 
politic^, who de&ire to Ake an intelligent part m public life." — I'he Ntiv S^i^turJay. 

‘‘ ‘ 1 iswell-Langmead ’ has long been pop^lat with candidates for examination in Constitutional 
Historvr, and the prevent edition should render it even more so. It is now, in oui opinion, the ideal 
students’ book upon the subject ’’ — Law Note': *' • , 

“Mi Carmichael has performed his allotted task wi^h credit to himself, and the high standard of 
excellence attained by Taswell-Langmead’s treatise is worthily maintained Th*is, the llnrd edition, wiV* 
be found as useful as its prede^ssors to the laige class of readers .ind students wlio seek in its pages 
accuaate knowledge of the history of the constitution ” — Lazv Tintei 

*‘To the student of constitutional law this work will be invaluable. . . The book is lemaikable 

for the raciness and vigour of its style The editorial contributions of Mr. Carmiihael are judicious, and* 
add much to the v^lue of the work ’* — ScotUsk Law Rnutw. 

he work will continue hold the field as the best class-book on the .ubject ” — Coufemfiotaty Rez'iew. 
**• The book is well known as an admirable i iioduction to the study of const itfllioii.d U w for students at 
law. . . . Ml. Carmichael appears to hive tlone the W'ork of editing, made neces .try by the death 

of Mr, Taswell-Langniead, with caic and judgmen — Lazo youma/ 

‘‘The work liefore us it would be hardly possible to praise too higlCly. In style, u laiu'-nient, clearness, 
ana size, It would be mflicult to find anything bettei op the real hist.iv lMiw;laad, the history of its 
constitutional giowth as a complete stoiy, than this volume ’'—Bozfon (U S' ) Literary U'ottti 

“As it now stands, we should find it hard to name a belter text book on bngli.h Constitutional 


History. ’’ — Soiiri ton’ y oitmal 

*' Mr. Taswell-liangraead’s comperglium of the rise and development of the Knglish Constitution has 
evidently supplied a wan... . . . The piesent Ldition is g^^atly^mpicved . . We lia\e no hesitation in 
saying that it is a thoroughly good and useful w'ork "—^fitctator, 

“It IS a safe^caieful, praisewoithy digest and iiianu.il of all constifiitioiml liistory and law ” -Globe. 

“The volume on English Constitutional llistoiy, by Mr Taswell-Cani'inc.id, is ev.i tly.what such a 
history should be ’’ — Standard. 

“ Mr. Taswell-I.angmead has thoroughly grasped the liearings of his sflljjei t It ii, however, in dealing 
with that chief subject of constiliilicmal hist<)iy — )>.wli iine«taiy government— that the >vor!c exhibits its 
great supenoiity ovei its rivals .’’ — elutdfuty t 

« 

Second Edition, in Svo, price 6r., rfoth, 

HANDBOOK TO' THE ' INTERMEDIATE' AND- 
FINAL LLB. OF LONDON UNIVERSITY; 

(PASS AND HONOU.-iS), 

Including A COMPLETE SUMMARY OF “AUSTIN’S JURISPRIJDt NCE,” 

AND THE EXAMINATION PAPERS of LA'l E YEARS in ALL BKAN( HES. 

• , 

! By a B A , LL.B (f.ond.). 


Jn crown Svo, price 3r. ; or Interleaved for Notes, price 4^., ^ 

. CONTRACT law; ■ _ 

QUESTIONS ON THE LAW OF CONTRACTS. With Note* to the 
. Answers. Founded on “ An\on,*^ “ Chittyy' and ** Polios < ” ^ 

By Philip Foster Ai-dred, D.C.L.„ Hertford College and^ray’s Inn. 
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Twelfth Edition, in 8vo, price 2ij., cloth, ^ 

THE _P,RINCIPLES OF EQUITY. 

mTENDED FOR THE USE OF SIK/DENTS AND THE PROFESSION. 

By EDMUND H. , T. S N E L L. 

OK IHK MIDDLE lEMI'LE, BARKISTER-AT-I AW. 

7 'IVELF 7 VI^ EDITION. 

By ARCHIBALD BROWN, M.A. Edin. & Oxon., & B.C.L. Oxon., 

OF THE MIPDIE T FMI’LK, BARRl'. TEK-AT-l AW ; AUTHOR OK “a NI'W lAW DICTlChs'ARV/' 

“an analysis of bAVIGNY 6n OnilGATIONS,” AND THE “ LAW OK KIXTHRES." 


REVIEWS. 

“The Twelfth Edition of Ifhts work will be welcomed.^ . . The book is row 3 staiidaid work on the 

‘ Principles of Equity,’ and we suppose that very few aspiriitits for the Har and the KoIIs present them* 
selves for examination without reading the book more than once. . . There is no book on F quity 
which « an come near ‘ Snell ’ Laiv Noie% ^ 

“ ‘Snell’ remains, as it has been for a generation, the indisputable iiiltoduciion to the study of Equity.” 
—Ox/o^ Ma£;azine, 

“The fact that ‘Snell’s Principles of Equity’ has reached the Tweluh Edition is in itself sufficient 
to show the warm approval of the profession. It is a wonderful compendium of J^'quily Principles, so 
?irrangrd as to lead the reader steadily on from simpler to more abstiuse qiie'^tions , and is most useful, 
not onl\ to the student, but also to the barrister in his every day work htsh I. aw 

“ Th' student who has mastered ‘ Snell ' will know as much about Kquit'y as mosipracutioiiers, and 
more t'lan some . 'I'liis edition appears to have been brought well up to dale it is, moreover, 
furnish»*d with an excctleni Hides. This is fortunate, as ‘ Snell liolds the field as a treatise on Equity,” 
— Law youmal. ^ • 

“Thi- IS the Eighth Edition of this student's text-book wh'-h the pieseut editor4ias bioiieht out. . % . 
the bcK k is a good intioductfon to Equity, and is additionally useful by having a full inde\.^’ — Sohtitofs* 
youmai, 

“Whether to the lieginner in the study of the principles of Equity, or to the practising lawyer in the 
hurry of work, it can be unhesitatingly recommended as a standaid and invaluable ticatise .” — Cavthrtdge 
Rtziieii' ^ r 

“This IS now unquestionably the standard book on Equity for students — Saimday Review. 


“ IVe kmmf of no ^better introduction to the Principles of Equity .^ — 

Canada Law Journal. 


Sixth Etlilion, m 8vo, price 6j., cloth, 

AN ANALYSIS OF SNELL'S PRINCIPLES OF 

EQUITY. P'ouNDED ON THE Twelfth Edition, With Notes thereon. 
By E. E. Blyth, LL.D., Solicitor. 

“ Mr. Blyth’s liook will undoubtedly be ver> useful to readeis of Snell .” — Law Tinier. 

“This IS an admirable analysis of a good treatise , read w'lth Snell, this little book will be found very 
profitable to the student.” —Zare' Journal 


In 8vo, price 2j., sewed, 

QUESTIONS ON EQUITY. 

FOR STUDENTS PREPARING FOR EXAMINATION. 

founded on the ninth edition of ^ 

" SNELL’S “PRINCIPLES OF EQUITY'.*’ 

^ By W.‘ T. WAITE, 

BARRISTER bT-LAW, HOLT SCHOLAR OF THE_ HONOURABLE SOCIETY OP CRAV’S INK. 
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^cond Edition, in one volume, 8vo, price i8j., cloth, 

PRINCIPLES OF CONVEYANCING. 

AN ELEMENTARY WORK FOR THE USE OF STUDENTS, 

• fev HENRY C. DEANE, 

or Lincoln’s inn, SARRiSTER-Ar-i aw, soM^riMS LicTURSR to tnK incorporated law society 

OF THE UNITED KINGDOM. 

**W£ hope to see this book^ like SnelRs Equity a stamlani tla^s-book*in all Law Schools 
where English law ts taught,'"' — Canada Law Jou.inad. • 

** We like the work, it is well written and is an i “ In tlie parts whiLh have been re-written, Mr. 

cfll.lwit’e ...... i • j.l I-.. i 


excellent studont’s book, and being only just pub- j T leane has preset ^d the same pleasant style marked 
hshed, It has the great advantage of having in it all | by simplicity and lucidity which distinguished his 
the recent important enactments lelating to < * •first edition. .After ‘ Williams* on Real Property,’ 

ancing It possesses also an excellent index.’ — there is no book ahich we should so strongly 
L.atu ^ indents' Jourttnl recommend to the student enteiii. upon Real Pro- 

“ W lU be found of great use tp^students entering , perty Law as Mr. Deane’s ‘ Pi .n iples of Convey- 
upon t le difficulties of fleal Piopeity Law It has | ancing,’ and the l^fih charactei which the first 


an uni' su.ally exhaustive index 


covering some fifty j edition attained has been fully kept up in this 
second .” — yonriinl 


Fourth Edition, in 8vo, price lo^., cloth, ’ 

• "a summary of tpie 

LAW & PRACTICE IN ADMIRALTY.' 

FOR THE USE OF STUDENTS. 

• * By EUSTACE SMITFi, 

OP rHE INNER temple; author op “a summary op C()MI*\NV I AW ” 

“The book is well arianged, and foims a good introduction to the siib)c«.t " ~~Solii.itOf il youtnal 
“ Itis^owever, in ou opinio*’, a #ell and caiefully written little woik, and should be in the hands of 
every student who is taking up Admii.ilty I.aw at the FiiiJl ” — fiaiv Studmts' youtnal. 

“ Mr. Smitl;^has a happy knack of comprc'sing a laige amount ofRiseful matter in a sm.ill compass. The 
present work will doubtless be leceivtd with satisfat tion euual to that with which his previous ‘ Summary* 
has been met ” — 0.xford and Camfiridi^c LTndet gf €tduate3,' yournal. * 

Fourth h^lition, in 8^0, prtce 8r. , cloth, 

A SUMMARY OF THE 

LAW AND PRACTICE IN THE ECCLESIASTICAL CPURTS. 

• FOR THE USE OF STUDEN7S. m 

By EUSTACE SMITH, 

the inner temple; AIMHOR ok “ S summary of company law ” AND “a summary of 
THE LAW AND PRACTICE IN ADM ’?AL1V.” ^ 

** His object has been, as he tells us in his preface, to give the student and genet al reader a fa»r oullttie 
of the scope and extent of ecclesiastical law, of the principles on which it is founded, of the < 'ourts by 
which It is^nforced, and the procedure by which these Courts are regulated We think the 'Hjok weH 
|b1fils Its object. Its value is much enhanced by a profuse citation of authorities for the proportions 
contained in it.” — Bar Examination yourfutl. * 


Fourth Edition, in 8vo, price yj. 6</., cloth, ■ 

AN EPITOME OF THE LAWS OF PROBATE AND DIVORCE. 

FOJi VHB US^ OF STUDENTS FOR HONOURS EXAWlNATlON^^ 

By j. carter HARRISON, .Solicitor. * 

“The work U tonsid*rably enlarged, and we think im|irOTed, and will be foun^of greaeassi dance to 
students.” — Eaw Students' yournal. « ^ 
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Eighth Edition. In one volume, 8vo, price 2ar., cloth, 

PfilNCIPLES OF THE COMMON LAW. 

INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION. 
EIGHTH ‘EDITION. 

> J5Y JOHN INDERMAUR, SOLICITOR, ' 

AUTHOR OF “A MmNUAI. OF ailE I'RACnCE OF THE SUPREME COURT, 
“EFIIOMES of I.EADING CASES,’* AND OPH^.R WORKS. 


“The student will find in Mr. Indcirqaur’s book a safe and cfear guide to the Prin- 
ciples of Common Law.” — law yottrital, 1892. 

“The present edition of this elementary treatise has been in general edited with prafse- 
v.orthy care. The provisions of the statutes affecting the subjects discussed, which have 
been passed since the publication of the la'*t edition, are clearly summarised, and the effect 
of the eading cases is' generally very well gueii. In the difficult task of selecting and 
distinguishing princijile from detail, Mr. Inderivaur has been very succc.ssful ; the leading 

princip.es are clearly brought out, and \ ery judiciousU’ illustrated .’*— youmak 
o 

“Thu work is acknowledged to be one of the best written and most useful elementary 
works for Law Students that has been published .” — Lara 'Tttite^. 

“The praise which we were enabled to bestow upon Mr. Indermaur’s very useful com- 
pilation on its fir^t appearance Has been justified by a demand for a second • edition.*’ — 
Law Magazine, 

“We were able, four years ago, to praise .the first edition of Mr. Indermaur’s book as 
likely to be of use to students in acquiring the elements of the law of torts and contracts. 
The second edition maintains the character of the book '.” — Laiv Journal. 

“Mr. Indermaur renders even law light reading. Ile^ not only possesses the faculty 
of judicious selection, but of lucid exposition and felicitous illustration. ,^nd while hys 
works are all thus characterised, his^‘ Principles of the Common Law' ’ especially displays 
those features That it has already reached a second edition, testifies that our estimate of 
the work on its first appearance was not unduly favourable, highly as we then signified 
approval ; nor needs it that w'e should add anything to that estimate in reference to the 
general scope and execution of the woik. It only remains to say, that the present edition 
evinces that every care has been taken to insure thorough accuracy, while inckiding all 
the modifications in the law that have taken place since the original publication ^ aifid that 
the references to the Iri.sh decisions which have been now introduced are calculated to 
render tlie w'oik of greater utility to practitioners and students, both English and Irish,” 
^Irish Law I'uncs. ‘ 

“ This work^ the author tells us in his PrefcLce^ is written mainly with'n view io the 
exatninattOHS of the Inioi porated Law Soriefy ; but we think tt ts Itkely io attain a wider 
usefyiness. It seehts, so far as we can judge fiom the paits we hqi^e examined, to be a 
careful and I lear outline oj the principles of the common laiv. It ts veiy 1 eadable ; and 
not only students y but many practitioners and the public , might benefit by a peiusal of its 
pages ," — SOLiciTosa’ Journal. 
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y Seventh Edition, in 8vo, price 14J., cloth, 

i MAHDAL OF THE PRACTICE OF THE SUPREME COURT OF JUDICATURE, 

IN THE QUEEN’S HENCH AND CHANCERY lilVISION.S. 

Seventh Edition. * 

Intended for^ the use of Students and the Profession. 

• *By John INDER^’AUR, Solicitor, 

Mr. Inderinaur has brought out a si\th«edition ^of his excellent ‘ Manual of Practice ’ ai a very 
opportune time, foi he has been able to incorporate the effect of the new Rules 'of Court which came into 
force last November, the IVustee Act, 1893, and Rules, and the Supieme Couit Fund Rules, 1893, as 
well as that of other Acts of earhei date A very complete revision of the wonk has, of couise, been 
necessary, and Air Tnderin.inr, assisted by Mr Thvwaites, has effected this with his usu.d thoroughness 
and careful attention to details. 'I'he book is well known and valued by studepts, but practitioners also 
find it handy in many cases where reference to the bulkier ‘ White Hook ’ is unnecessary " — Law Times. 
L'ebruaryy 1894. • 

“ 1 his wcll 4 cnown students’ book may very well be con-iulted by piactufoners, as it contains a considerable 1 
amount of reliable information on the practice of the Court R is written so is to include lihe nftw Rules, T 
and a tupplerneiital note deals with the alt' 1 iv . iVu^e in Rule XI by the Judges m January last. The 
pr^e which we gave to previous editions is quite chi^o the^iresent issue "~^Law your}ui,\ February^ 1894. 

Eighth Edition, in dvo, price 6r., cloth, 

AN EPITdME OF LEADING COMMON* LAW CASES ; 

WITH SOME SHORT NOJES THEREON.. 

Chitfly intended as a*Ouide to “ Smith’s Leadin.; Cases.” Ry John Indermaur, 
Solicitor (Clifford’s Inn Prizeman* Michaelmas Term* 1872). 

**^Ve have received the thirilP'edition of the ‘ Epitome of T ending Comrnnu f,aw Cases,’ by Mr. Inder* 
maur, Solicitor T he first edition of this woik was published in Febiuary, tS^a, the secipiid in April, 1874; 
and now we have a third edition dated September, 1875 No better proof of the value i>{ this book can be 
furnished than the fact that in less than three years u lias leached a third edition ’’—Law Journal. • 

* Eighth Edition, m 8vo, price 6jr., cloth, 

AH EPITOME 01? LEADING COHYEYANCING AND EQUITY CASES; 

WITH SOME SHORT NOTES ^Tl lEREON, FOR 'THE USE OF STUDENTS. 

By John Inuermaur, Solicitor, Author of Ejietome of Leading 

C^>mnion Law Cases, 

“ We have received the second edition of Mr. Indermaur’s very useful Epitome of Leading Convey, 
ancing and Equity CasM 'J h< worfe is veiy well done.” —Law J inu^ 

“TheHfipilo'iic well deseives Phe continued patronage o^ the <^ass — btiideiits — lor whom it is especially 
intended. Mr Indermaur will soon be known as the ‘ Students' Fig^end ’ ” — Canada Law Joutnat 

Sixth Edition, 8vo, jince (o., cloth, 

THE ARTICLED CLERK’S GUIDE TO AND 
SELF-PREPARATION FOR TH& FINAL EXAMINATION. 

Containing a Complete Course of^Stiuiy, with Books To Read, List of Statutes, Cases, 
Te.st (^luestions, Ike , and intemled for the use of those Articled Clerks who read 
by themselves. By John InT)ERMATJK, Solicitor. ,, 

“In this edilion Mr Indermaur, extends his counsels to the whole peiiod fiom th^Tntermediate 
anamination to the Final ' His advice is pra< tical and s< nsible and if the totirse of study he recommends 
is mtelligentlv followed, the aiticled clerk Will have laid in a stoie of legal knowledge more than sufficienlkMrT 
to carry him through the Final Examination ” 'tioiicttor s' Journal 

Now ready, Fifth E-lition, in 8vo,*])iice loj , cloth, 

THE ARTICLED CLERK’S GUIDE TO AND SELF- 


PREPARATION FOR THE INTERMEDIATE EXAMINATION, 

As it noiA exists on Stephen’s Commentaries. Containing a complete coin;.se of Study, 
with Statutes, Questions, and Advice. Also a comple'e Selected Diges* of the 
* whole of the Questions and Answ'ers set at the Examinations on those parts of 

“Stephen” now examined on, embracing a period of fouiteen and a hi If years 
(58 K xaminations), inclusive of the Examination in April, 1S94, &c. »«x., and 
intended for the use of all Articled Clerks who have not' yet passed the Inter- 
mediate Examination. By JoHX Indermaur, Author of. “ Principles Com- 
mon Law,” and other works. 


• In 8 VO, 1875, price 6 j-., cloth, 

THE STUDEITTS’ GUIDE TO THE JUDICATURE ACTS, 

. AND THK RULES THEREUNDER: 

Being a book oT Questions and Answers intended for the use (jf Law^tuifents, 
By John jNfiEiyvrAt^R, Solicitor. 


WOXXS FOU LjifV STUDSXTS. 

In Demy 8vo, cloth gilt, pp. 600, price gr. ueiy 

TIJE LAW OF TORTS. 

ARRANGED ON THE PRINriPLES OF THE ENGLI.SH COMMON LAW, 
AND OF THE INDIAN CASE LAW. < 

By RATANLAL RANCfHHODDAS, B.A., LL.B., 

PLKADKR, HIGH COURT. 

C 

The Ktght Ilott.' J oni He^ischeil^ Ex-I .ord High Chancellor oi England: — 
“Wherever 1 have tested it, the statements of law appear accurate* and deal.” 

The Hon. Lotd K&ssell of Rllloioen, Lord Chief Justice of England : — “ It 

seems to me to be‘caiefully done and to be vCetl arranged.*’ 

The J^ight Hon. Lord Darkey, of Her Majesty’s Privy Council - — “ I have pleasure 
in saying that it'appears to me to be well airanged and caie.'^ully do)<e, and I have no 
doubt that it will piove useful both to the student And to the piaclitionei ” 

The Hon Jl!;. ynstiic J\7}son^^ of the Bombay Higli Coint . — •“ I am sure the book 
will prove most usefubto all who uish to«acquire a knov\ ledge of this subject, and from 
the gie.tt pams you have evidently bestowed upon it, it sceiw (piite entitled to rank as 
the text -book of the subject in India.” 

r. 7 '/,e Hon. Jl/r. yus/ice J\L\ ChafterjtCy of ihe Panjab C'hicf C«.)Ui( — It is a woik 
of consideiable originality aiul meiit. I believe the gcncial acoaiacy of your book is 
beyond question.” 


Fifth , Edition, in crown 8vo, pric^ 12s. 6 d.f cloth, 

AN EPITOME OF CONVEYANCING STATUTES, 

Extending from 13 Edw. I. to the End 01 55, & 56 Victori^.^ ^ Fifth 
Edition, with Short Not^s." By* George Nichols Marcy, of Lincoln’s Inn, 
Barrister-at-Law. 

Second Editr’on, in 8vo,, 

A NEW LAW DICTIONARY, AND INSTITUTE 

OF THE WHOLE LAW; Embracing French and Latin Terms and References 
to tbj Authorities, Cases, and Statutec. Second Edition, revised throughout, and 
1 * consideiably enlarged. By Archiraid JlRbwN, M.A. Edin. aiid Oxon., an5 
B.C.I^., Oxon., Barnsler-at-Law ; Author of the “ Law of Fixtures,” etc. 

In royal 8vo, price 5^., cloth, 

ANALYTICAL TABLES • 

OF 

THE LAW OF REAL PROPERTY; 

Drawn up chiefly from STEPHEN’S BLACKSTONE, with Notes. 

<-« By C. J.* TARRING, of the Inner Temple, BarriSler-at-Law. 

C 

''Great cari;;r,and considerable skill have been shown in the compilation of thes* tables, whic^ will be 
foun^ oTiniich service tci^tudents of the Law of Real Prqocrty." — jLmw Times. 
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✓ Eighth Editiom, in 8vo, price 20s.f cloth, 

PRINCIPLES OF THE CRIMIN-AL LAW. 

INTEMDED AS A 'LUCID EXPOSITION OF THE SUBJECT FOR 

THE USE OF STUDENTS \iND THE PROFESSION. 

# 

By SEYMOUR F. HARRIS, B.C.L., M.A. ^Oxon.), 

AUTHOR OF “a concise DIGEST OK THE INSTITUTE^ OK GAIUS AlD JUSTINIAN." 

“ EIGHTH EDITION. 

# • 

• * 

^ Bv C. L. ATTENBOROUGH, oTihe Inner Temploi Barrister- pt -Law. 

REVIEWS. 

“ ^^essrs. SlcvcMs & ftaj'nes have just issued the Scven'h Edition of iheir well know'n loft-boolf, 

‘ Ilafis’s Principles of the Criminal T.aw ^ For the^ present edition Mi Chailcs 1. Attenborough; 
of the Inner leinple, Pairisyfr-at-Ldw, Is responsible He h.is broiinbt tlie worl up to date, and 
ensAr« d for it a furthei careei of usefulnes/ as the leading student’s t.M-book upon the Criminal 
Law " — 1 a7v 7 1 hips 

“ This work is pretty well known as one designed foi the student who is ])rep.uui. for examination, 
and for the help of young'*' practitioners Among articled cleiks it has long c*njoyed .< popularity whit h 
is not likely to be intei fered with We hive been c.iu fully ihiougfi the lie v edition and can 

cordially commend \x,"—Law Student's *7 out no L 

^«“Thebook must he good, and must meet a demand, and Ciumnal Law' remains as it h.as 

always been, an excellent work for obtaining that kin«i of thtoiciu <1 kicowleclge of the ciimina! law 
which is so useful at the l^niversity Examinations of Oxfoul and (\mibudge ” -J.axv /> oti i 

“The characteristic of the present Kditton is the lestoiation to the book of the ( har.ictei of ‘ a concise 
exposition ’ proclaimed jJ>y the t^tle-pnge Mi Attenboiough has cai efiiljy prune d awsiy the excrescences 
which tftTd arisen in successive editions, and has improvec^the w<ftik both as legaids leist ness and clearness 
of exposition.. In both respects it is now nn excellent student’s hook Ihe text is very well broken up 
into headings and paragraphs, with short marginal notes --the importance of w'hich, f<u t][ie convenience 
of the student, is too often overloc^ked ” — Solicited' youtnal 

“ The f avow able opinion ive exp} esse J of the fist edition of t/n^ wotk appears to have 
been justified by the raeption it has met with. J.ookiifp ttnough this new Edition^ we see 
no reason to modify the piaisc we'*bcstowed on ihe foimei Edition. 'J'he recent cases have 
been added and the provisions, of th^ Summary /wisdtition Ad aie notued in ihe chapter 
relating to Summary Convictions. 'J'he book if one oj the best manuals of Cnminal Law 
//;tf j/«c 47/A”— SOLfClTORb' JOUKNAi-. * * 

“ These if no lack of IVoflcs^ on Criminal Law, but thcie was loom foi fiuh a useful 
handbook oJ Princi'plef as Air. Seymoiu Plains has smpplied. Accustomed, by hif previous 
labours, to the task of analyfing the law, Air. Harris has brought to bear upon /its present 
work qualifications well adapted to secure the fuccefsful iicomplifh mciit of the object which 
he had set before him. That objed is not an ambitious one, Joi it does not pi e ten i fo soar 
above utility to the young practitioner and ihe student. J^'or both t/i a c <lai>ses, and for the 
yet wid^^ class who may require a book of lefercutc on the subject, Air. Ham jf has produced 
• a clear and convenient Epitome of ihe Law .'"' — Law Magazine A,iyD Review 

“ This work purports to contain * a concise exposition of the nature of crime, the various offen< cs punish- 
able by the English law, the law of criminal procedure, .and the law of summary convictions,' *dth tables 
of offences, punishments, and statutes The work is divided into four books, mliook I. treats ot crime, its 
divisions and essentials ; of persons capable of committing crimes ; and of principals and a cessories. 
Book II. dealsewith offences of a public nature ; offences against private persons^ ancJ offences nMinst the 
property of individuals. Each crime is discussed in its turn, with as much brevity could wrTl be used 
consistently with a proper explanation of the legal characteristics of the several^ offences.. Book III. 
explains enmina] procedure, including the jurisdiction of ^ 'ourte, and the various st^ps in the apprehension 
and trial of criminals *A>m arrest to punishment. I'his part of the work is extremely well d^se,’tlie 
description of the trial hejng excellent, and thoroughly calculated U> impress the mind of Ahe uninitiated. 
Book iV, contains a short sketch of ‘ summary convictions before magistrates out of quarter sessi >ns.’ The 
table of*offence& at the end of the volume is most useful, and there is a very full tndex.^AUiigether we 
must congratulate Mr. Hams on his advent ure.^’r-Za«v fourttai. • 
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Second Edition, in Qrown 8vo, price 5^. 6^/., cloth, ^ 

THE STUDENTS’ GUIDE TO BANKRUPTCY; 

Being a Comiriete £>igest of the Law of Bankruptcy in the shape of Questions and 
• Answers, and comprising all Questions .asked at the Solicitors* Final Examinations 
in Bankruptcy since the Bankruptcy Act, 1883, and alk important Decisions since 
that Act. By John Inhlrmauk, Solicitor, Author of “ Principles ol Common 
Law,” &c. &c. «- 


' In i2mo, price ^s, 6</., cloth, 

A COHClSE TREATISE OM THE LAW OF BILLS OF SALE, 

FOR THE USE OF LAWYERS, LAW STUDENTS, AND THE PUBLIC. 
Embracing the Acfs of 1878 and 1882. ParCj --Of Bills of Sale generally Part II. — 
Of the Execution, Attestation, and Registration of Bills of Sale and satisftxction 
thereof. Part III. — Of the Effects of Bills of Sale as against Creditors. Part IV. 
— Of Seizing under,* and Enforcing Bills of Sale. Appendix, Forms, Acts, &c. 
By John Indekmaur, Solicitor. 

‘*The object of the book is thoroughly practical Those who want to he told exactly what to do and 
where to go when they are registering a bill of saki will hnd the necessary infoiniation in this little book." 
— Z^azv JourmiL 


Second Edition, in Svo, price 4.?., cloth, 

A COLLECTION of LATIN MAXIMS PHRASES. 

LITERALLY TRANSLATED. 

INTENDED FOR IHE UsE OF SlUDENTS FOR A1 L LEGAL EXAMINATIONS. 
Second Edition, by J. N. COTTERELL, Solicitor. ■ 

The book seems admirably adapted as a book of leference fur students who come across a Latin maxim 
in their r<<ading ’’ — Laiv Journal 


In one volume, Svo, price 9J-., cloth,’ 

LEADING STATUTES SUMMARISED. 

FOR THE USE OF STUDENTS. 

By ERNEST C. THO]<IAS, 

BACON SCIIOI AR OF THE HON. SOCIfc TV OF ORAV's INN, I AT K SCHOLAR OF TRINITY COLLEGE, OXFORD; 
Atn IIOR OK “ lEAUINO CASES IN CONSTITUI lON^L LAW HKItl'LY STATED." 

^ Second Edition, in Svo, etilargcd, price' 6 j-., cloth, ^ 

leading cases in constitutional law 

$ 

Briefly Staikd, wiiti Intro&hction and Notes. 

By ERNEST C. THOMAS, 

BACON SCHOI AR OF THE HON. SOCIETY OF GKAy's INN, LATE SCHOI AR OK TRINITY COLLEGE, OXFORD 

“Mr. E. C. I'honias has put together in a slim octavo a digest of the principal cases ill ustrrfdng Con* 
stitutional Law, ih.ii is to say, all questions as to the rights or authority of the Crown or persons leader it, 
as regards not merely the '^onstitut ion and structure given to the governing body, but also'lhe mode in 
which the sovereign powei is to be exeicised. In an introductory essay Mr. Thomas gives a very citor and 
tntelligent survey of the general functions of the Kxecutivc, and the principles by whicn they are regulated ; 
and then follows a summary of leading cases.” — Satuninv Revtftv 

*‘Mr. Thomas gives a sensible introduction and a brief epitome of the familiar leading cases." — Law 
Times. 


In Svo, price 8 s. , cloth, 

AN- EPITOME OF HINDU LAW CASES. With 

Short ‘Notes thereon. AAd Intro<|uctory Chapters on Sources of Law, Marriage, 
Adop<^n, Partition, and Succession. By William M. P. Coghlan, Bombay 
Civil Service,'^ate Judge and Sessions Judge of Tanna. 
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, ^ Second Edition, in crown 8vo, price I 2 r. 6rf., cloth, 

THE BANKRUPTCY ACT, 1883, 

With Notes of all i’he Cases decided under hie Xcr ; 

The CqjfJSOLIDATEIJk RUEES and FORMS, 1886 ; The Dehiors An, 1869, so 

FAR AS AI’PLICAHLE UO liANKRUPTCY MaPIERS, WI J H RULES AND F(‘RMS 
thereunder; ' 1 HE Rft.LS op*Sale Aci*s, 1878 and 1882; 

Board of Trade Circulars and Foims, and List of Official Receivers ; Scale of Costs,. 
Fees, and Percentages, 1886; Oyleis of the Bankruptcy *^3 udge of the High 
Court ; an<l a Coinous Index ^ 

By WILLIAM HAZLIPT, Esq., and RlCfdARD KINGWOOD, M.A., 

SENlCHft KROISI KAK IN IJANKKliri (.% , t)i I HE MlinM h, ^ l< MPI F, ESQ, HARRIS I EK-AT-LAW., 

Second Edition, by R EINC^VOODj'^M. A., I>arrKsler-aLLa\^. 

** This is a vtty handy edition of the Act anr* . nijjie cross references and marginal 

reter^ces to corresponding pi o visions of the AlI ♦ areevceedimjly tiscful . . There isa very 

full ndex, and the book is punted .” — ^oln if o) s' Journal 

Part I., price 7 j. 6i/., sewed, 

LORD WESTBURY’S J)ECIS10NS IN ‘ THE 

EUROPEAN ARBITRATION. Reported by Kranuis S. Reilly, 

• of Lincoln’s Inn, Barristei -at-Law. 


l^arls I., II.*, and III., price 25^., sewed, • 

LORD CAIRNS’S DECISIONS IN THE ALBERT 

ARBITRATION. Reported by Fkancis S Rlilm, of I>incoln’s Inn, 

^ Barrister-at^-Law’. 


Second Edition, in royal 8vo, price jOj., cloth, 


A TREATISE ON 

THE srATOTES OF ELIZABETH AGAINST 
FRAUDULENT CONVEYANCES. • 


The Bills of Sale Acjs 1878 and 1882 and iiie*LA\V OF VOLUNTARY 

dlstositionS of* property. 


By the late H. W, MAY, ILA. (Ch. Ch. Oxford). 

Second Edition, thoioughly leviscd and enlaigcd, by S Wt)R j iiiNii 1 on Won f in no.ton, 
of the Inner Temple, Bariister-at-Law ; I'Milor of the “M.iiiitd Women *.s 
’ Property Acts,” 51I1 edition., by the late J R. fikii Mill. 


“ In cdnUubion, we c-an heaitily rreommend this 
book to our readers, not only to those w'ho are in 
large practice, and who nieiely want a classified 
list of cases, hut to tliose who liave both the desue 
and the leisuie to enter upon a sj steinatu study of 
our law ” — Sohifiori Jouitml 

“As Mr. WorthiiiAtoij points out, since AIi May 
wrote, tUfe ‘Bills of bale Acts’ of 1878 and i 38 .« 
have been passed , the ‘ Mamed Women’s J’lopeity 
Act, 1882 ’(making settlements by m.uiieil w'omeii 
void as against creditois in ra‘.c*=; in ^^lnch siiniLir 
settlements by a man would bt void), and the 
* Bankruptcy Act, 188:3 ’ T hese Acis and the deci- 
sions upon them have been handled by Mr Worth- 
ington in a manner winch shows that he is mastei 
of his subjectf and not a slavish copyi'>t of sei tions 
and head-notes, which i, a vicious piop- nsity of 
many modern compileis of text-books Ills table 
of Cases (#ith refe-tnee to all llie leports', is 
admirable, and his indfx most exhaustive ' — Law 
Times. , . , , 

“Tha results of the aulhoiitie-, appeal to be 
given well and terstiiy, and the treatise will, vve 
think, be found a convenient and tiustworlhy l^ok 
of reference.” — Law Joutnal. • • « 


“Mr Worthington’s work iippeai . to have been 
coiiscnaiti .>us and evli.iustive ” (i ly Review. 

“Examining Mr Mays book, we find it con- 
structed with an inlelhgeiice and pieci.ion which 
rendei it cnliulv' woitby of being .icc pted a-, a 
guide in this toufcs-,edly dilTn iilt sul 'eci 'I he 
subject IS an involved one, bui wiih clea > and clear 
handling it is heie’ piesenied a-, ctmtly is it could 
be . On the whole, he has piodui d a very 
useful book of an ex cepLi^iiall> scieiitilic haratler,” 

— ^oluitoi i' Jcurnal 

“The subject and the woik aie both ’ery good. 
I'lie former vs well ch-^sen, new, and i teresting ; 
the latter has the quality which alw ys distin- 
guishes original rescatthfiom i)oirow'et.*labottrs.” 

— Avierti-an Law Reviw't 

“We are linppv to wek,onie his(Mr. A!ay’s)woifc 
as an auhlition to the, we %jigiet to say, iri^f cata- 
logue of law bo 5 ks conscientiouslj exec (ffed. We 
can coiroboi.ite his own descriptioft of h « labours, 
that no p.tins h ive been sp i td to mak the book i 
I a. concise and piactical as possible, witl out doing | 
I s*» at the exjiense of persficuity, or by the omission 1 
I oJ any important points^’ ” — Law Rimes • ‘J 

1 : • • 



30 


^TMVENS HAYNES, BELL YARD, TEMPLE BAR. 


In one volume, medium 8vo, price 38^., cloth ; or in half-roxkurgh, 42^., 

A HISTORY OF THE FORESHORE 

' AND THE LAW RELATING THERETO. 

* r 

With a HriiiERTO UNruitLii.HP.i> Treatisje by Lord Hale, Lord Hale's 
“ De Jure Maris,” and jhe Third Edition of Hall’s Essay on the 

RIGHTS OF THE CROWN IN THE SEA-SHORE. 

0 

With Noies, and 'an Appendix relaiing 10 P'isheries 


< By SriFAR-r A. 

i. * 

Of lift INNLK rfMl'i. 

“ Thih work is nonunally a third editiuir of the 
late Mr. Hall's essay on the lights of tlu t lown in 
the Sea-shore, but in realit> is' an ahsf>!ute!> new 
|»roduction, foi out of some 900 odd pages Hall’s 
essay takes lUp Vmt 237 Mi Moore has writ,'en a 
book of great mrpoi lance, which should mark an 
epoch ii- the history of the- rights of the Ciown arfj 
the subp-ct in the ///«? tnarts, or foitslioie of the 
kingdon Hall’s ticatise (with Lovclaiul’s notes) is 
set out oth flesh notes b5^ the present editor, who 
IS anyth ng but kindly di -posed tow aids his authoi, 
for his n *te> are nothing hut a setiesof exposures 
of what le deems to be Hall’s errois ai.d misrepre- 
sentatio’ s Mr Mooio admits his book to be a 
brief fo. the opposite side of the tontt ntion sup 
ported I y Hall, and a moxe vigoious and argii- 
mentatiN r ticatisewe have scatc«-l> txe* seen It 
arguniei *s ait tleaily .'ind broadl> disi losed, and 
supportt 1 by xvea’th ol Itfvts and c.vs-s which 
show til' reseaiih of the learned authoi to h.ive 
been luo- t full aiul elahoiaie '1 here is no 

doubt th it this is an impoitant woik, winch must 
have a coniideiable iiiHueme on that bianch of the 
law with which it deals '1 hat law is confamed'm 
ancient and most inaccessible records r these have 
now been hi ought to light, and it ma> well be 
that impoitant lesnlts to the subu-ct may flow 
therefrom The Trofcssioii, not to, say the general 
public, owe the learned authoi a deep debt of 
gratitude foi piOMding itadj to luuid sucii 


MOORE, F.S.A., 

bAKKlSl h,K A I -I \\\ . 

wealth of mateilals for founding and building up 
arguments Mf ^T’b.irt Mwre Has wiilteii a work 
whlc^' must, unless his contentions are utterly un- 
founded, at onte bet uine the siandaitJ text-book on 
the law of the Sea-shoie Zrtr/' TtmeSy Dec. ist. 

“ Mr Stuart Mooie in his valuable work on the 
Foreshore ” — I'/.c 'I'lmcs 

“ Mr. Stuart Mijoic’s woik on the title of the 
Crown to the land aiouiid the coast of ll^ngUnd 
lying between the high ani low water mark is 
sunielh,uig more than .in oidin ny law book. It is 
a hisloiy, and a very interesting one, of such land 
and the lights eveicise*' over it from the earliest 
times to the ])resent da> ; and a careful study of 
the fa' ts contained in the book and of the argu- 
I ments brought foi ward can scarcely fail to convince 
the teadei of ihe inaccuiacy of tlie thcoiy, now so 
constant-ij' put forward by llic Ciown, tliat withoht 
the existent e of special evidence to the contrary, 
the land whit h adjoins riparian property, and 
which IS covered at high tide, belongs to the 
Crown and not to the owner of the adjoining 
manor 'ihe list wl ich Mp Mooie gives jjf places 
where the tpieslion of foieshoie has been already 
raised, »ind of those as to which evi4)ence on the 
subject exists amongst the public records, is valu- 
able, though by no means exhaustive , and the 
book should certainly /irul a place in the library of 
^ the lord of every npaiiati manor "--Morning Post 


In one \olumc*, 8vo, price 12J., cloth, 


A TREATISE ON THE LAW RELATING TO THE 

Pollution and obstrdction of water courses; 

•I ' 

Togeitier vvuh a Bkir!' Summary of the Various Sources of Rivers 

J’OLLUTION. 


By clement HIGGINS, M.A., F.C.S. 


OF IHE INNEK 'lEMl’l 

As a compendium of'thc law upon a special 
and rathei iniiicate subject, this treatise cannot 
but prove of great practical value, and more 
Oiipecially to those who lyive to advise upon the 
institution of ]>roceedings ’under the Rivcr.s Pollu- 
tion PreYcnttuH Act, 1876, or to adjudicate upon 
those pioceediugs when brought.” — /iis/i Larv 
Times. 

*‘We ran retominend Mr Higg.n .’ M mual as 
the besk,guide we possefts ” — 7 ' « ./ /.'e i/*.-* 

' County Court Judges, Sanitary Authorities, 
and Riparian owners will find in Mi. Higgins' 
Treatise a valu|J^le aid in obtaining a clear notion 
of the Law on^ the Sidyect. Mr. Higgins has 
.accomplished a woik foi which he will readily be 
recoggrnsed as having specu.l fitness on account of 


.E, IJARKlblEK-Al-EAW 

his practical acquaintance both with the' scieiitific 
and the legal aspects of his subject.” — I.av/ Maga- 
zine and Rtvieiv 

“Ihe volume is very c.'iiefully arranged through- 
out, and will prove of great uiility.both to miners 
and to owners of land on the bank^of rivers.” — 
The Mining youmal 

“ Mr. Higgins writes tersely and clearly, while 
his facts are so well arranged that it ^«s a pleasure 
I to refer to his book for infqwnation , and altogether 
the woik IS one which will be found very useful by 
all interested in the subject to which it relates.'' — 
Engineer. 

“A compact and convenient manual of the law 
oncthe subject to which it relates.” — Soltettors' 

> youmal. ' 
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# In 8vo, FiKTii Edition, price 28 j., cloth. 

MAYNE’S TREATISE 

ON * • 

TH-E LAW . OF DAMAGES'. 

fifVh edition. 

REVISED AND PARTLY REWRITTEN* 

BY • 

JOHN D. 1^ A \£ N E, 

OF niK iNNRK :fmpi.k, bakrisw atr-A'^-LAW ; • * 

• • • 

ftis Honor. Jlddi: LIjMLEY S^MlTtl, Q.C. 

" ‘ Maync on Damayeb ‘ ha's now become almo-st a^clasMC, and it is one of tlie books which 
we ca-iuoL affoid to h.ii^ not up to date We are ihei.ef .>re pleased to liavc a new Ediiidn, and 
one s » well wutten a^, that betoic us. With the ffutli ns we regret the iiiei easing sue of the 
volume, but bulk in such ^cise is belter than nioompletcncss Kveiy l.iwyei ni piactice 
should have this book, lull as it is of piactical learning on all bianckes of the Common Law. 
'Pile work is unupie, and this E htioii, like its piedocessoi s, is indispensable ” -La%v Journal^ 
April, 1894 * 

“ Few books liave bean beltei kept up to the current law than this tieatise The eaiher part 
of the book was lemodelled in the last edition, .iiul lu the piesent ethtion the chajHer on 
Penalties and Liquidated Damages has been lewiitlen, no doubt in conseqm nee of, or with 
regard to, the elaboiate and exhaustive judj^nent of the lariiM isier of the Ro'ls in Wallis v. 
S^ith (31 W, K. 2t4 , L R. 21 <’h i). 243). Tli“ treatment sulijecf by the authors is 

asdmirably clear and concise Upon the point involved in 1 1 a/lis v. Smith they say ‘ Thr* 
resultis that an agi cement with vaiious covenants of diHeient mipoitance is not to be governed 
by any mfle.xible rule pecuhai to itself, but is to be dealt with as coming under tliegencial rule, 
that the intention of die pai^ios Sheinsehes is to be considered It th(*y have -aid that m the 
case oPlIPhy bioach a fixed sum is to be paid, then they vf^ll be kept to then agieeruent, unless 
It would leatlto such an absurdity or injustice that it must tfb assumed that tliev did not mean 
what they said ' 'Ihis is a veiy fan surnmaiy of the judgments in Walln v. Smiih, especially 
of that of Loid justict C 'otion , and it supplies the nearest apj>io<uh which t in be given at 
present to a 1 ulc foi [iractit.il guidance. We tan heai tily cor nuend tins a . a < .ijefully edited 
edition of a thoioughly good Sol u itoiV Joahtal ^ 

“ Durini* the twcnty-tivo yeai have ehrlscil sunt the ^uIhh at ion of this well- knozon 

work, its lepiilation has been steadily*gi ozvtny, and it has tony, suuc become the ieco,iifnseei 
authoi'ity on the infortani uibjeit oj zvhich it tieats La\v*MA(.A 21 NK ai^d^K ttvlFAV. 

■*‘This edition «f whnt h.is Lecoiuc a <a.imlard wh.it tlicf.^*ls y> o\cd in l 1 um« )iid«niem rrquiredr 
work has the advantage of appeal under the ..1. ■'■i •. to tlie btllcr opimun tiiev may give 

supervision of t' ■ o igiu.-' .inlhor a^ well as of . .1 1 igi . examples sake,’ and aiuJci a rich 

Mr LumleySnm'- . .s . n .o' ic set ond edition man mcie heavily than a pool one In .a lions for 

The result is 1 1 Mr Luniley mjuiics to ptoperiy, ho\ve\e), ‘vimhcive’ or 

Smith's edition was ably and conscientiously yire- ‘exemplaij ’ d imave-. Lannot, ev^«pt >n •erj^rare 

pared and v\’e are ghid to find that the le.uloi still . ascs, be awarded, biU uni>.» be hnmed, a in cen- 

enjoys the benefit of his accmacy and Icaimng irati, to the atUial haiiii .usi .ined 
At the same time the book has doubtless been needle.»s to conmieni upon tli*: am .gement 

improved Dy the reappeaiance of its auihor as co- 01 i- « • e. '' .n k -«• .11 whioli no a teration 

editor. The earlier pait, indeed, has been to a ha^ •• en m, i- 1 lit modestly e press a 

coicsiderable extent entirely I ewiUlen hoj>c that .dl the English .is well .-is the nnctpal 

“Ml Mayne s i< m.ii ks on damages in actions of lush dcwi'^iun. up to me date have been i eluded, 

tort are brief We agiee with him that in such and we belie vt from ovu own esamuiation hat the 

actions the couits are governed by fai loosei pnii- hope is well founded W^may regret that warned 

ciples than m contracts , indeed, sometimes u is b> the growing bulk of the bool , the edit .rs have 

inTpossible to say the> are governed by any pnn- not included any fresh Am^fncnn cav s, bu'*wc feel 

ciDlcs at all. Ir^ctions for injuries to the person or that the omission was unavoida f ** We sht aid add 

reputation for example, a judge c.umot do moie that the whole woik has been thoroughly rev ' ;ed 

than give a j^neial direclio'i to the juiy to give 'iottcitors^ Journal * ^ ^ . 

This text-book is zuell knozvn, not only as the highest authority on the suiject sealed 
of but as OHu of the best text-books ever writlen,%ihat it would be idle for l^sfeuk of it 
in the words oJ tomthendation I hat it deserves. It is a itork that no J> metis mg law} or can 
do zvilkoutf^C^SAioA, Law Journal.."’* ^ 
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In crown 8vo, price 4 s, Scf., cloth, 

ABSTRACT DRAWING. Containing Instructions on 

the Difawingftof Abstracts of Title, and an Illustrative Appendix. By C. E. ScOTT, 

. Solicitor. 

** This little hook is intended for the assistance of those who have*the framing of ab^’racts of title 
entrusted to their care It contains a number of useful lules, and an ill usttative appendix." —Xmv Times. 
** A handy book for all articled clerks " — JLaiv Stuiienti* journal 

y Solicitors who have articled clerks would save themselves much tiouble if they furnished their clerks 
with a copy of this lit;le book before putting them on to diaft an abstract of a heap of title deeds." 

Notes. 4 

The book ought to b^ perused by all law students and articled cleiks " — Red Tape. 

Seconal Edition, in crown Svo, price 7J., cloth, 

THE LAW RELATING TO CLUBS. 

By the late JOHN WERTHEIMER, Barrisier-at-Law. 

Second Edition, by A. W. CHASTER, Barfister-at-Baw. 

*' A convenient handbook, drawn up with great “ This is a very neat little book on an Interesting 

judgment and perspicuity ” — Montinj^ Post , subject The law is accurately and well expiesscd." 

“ Both useful and interesting to those interested — I.mv Joutttal. 

in club management ’’ — TttneK. “This is a very handy and complete little work. 

“Mf Weitheiiner’s history of the cases is com- I his excellent little treatise should he on the table 

pletc and well arranged ." — Saturday Re^Jtem. I of every club " — Tump Coutt. 

f. In Svo, price 2.S., jiewed, 

TABLE of the, FOREIGN MERCANTILE LAWS and CODES 

in Force in the Principal States of EUROPE and AMERICA. By Charles 
Lyon -Caen, Professcur agreg^ A la ^aciilte de Droit de Paiis ; I’rofesseur a 
I’Ecole libre des Sciences politiques. Translated by Natoleon Argles, 
Solicitor, Paris. 


In Svo, price is , sewed, 

A GUIDE TO THE FRENCH LAWS OF 1689; ON NA^iON- 

ALITY AND MILITA'UY SERVICE, a's affecting British SubjActs. By A. 
Pav rrr, Solicitor, Pans 

In one volume, c^eniy §vo, price ioj. 6 (/., cloth, 

PRINCIPLES OF THE' LAW OF STOPPAGE IN TRANSITU, 

RETENTION, and DELIVERY. By Joun Houston, of the Middle Temple, 
Barribler-at-Law . 

In Svo, price ioj , cloth, <. 

THE TRIAL OF ADELAIDE BARTLETT FOR 

MURDER ; Complete and Revised Report. Edited by Edward Beal, B.A„ 
of the Middle Temple, Barrister at-Law. With a Preface by Edward Clarke, 
Q C., M.P. 

In Svo, price lOJ. 6</., cloth, * 

A REPORT OF THE CASE OF ‘ , 

THE QUEEN v. GURNEY AND OTHERS, 

In the Court of Quern's Bench before the Lord Chief Justice Cockburn. With Intro- 
duction, containing History of the Case, and Examination of the* Cases at Law 
and Equity apjihcable to it. By W. P'. Fini.ason, Barrisier-at-Law . 


45, In royal Svo, price ioj, 6 e/., cloth. 

THE PRACTICE OF EQUITY BY , WAY OF REYIYOR AHD SDPP^MEHT. 

Witt* Forms of Orders and Appendix of Bills. By LoFTUS Leigh Pemberton, 
of the Chalicery Registrar’s Ofhee a 
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^ In 8vo, price izs. W., cloth, 

‘the annual digest of mercantile 

CASES FOR THE YEARS 1885 AND 1886. 

Being a 6igest of the Decisions of the English, Scotch and Irish Courts 
ON Matters ifELATiifc to CoM\fERCE. * 

By JAMES A. DUNCAN, M^.A., LL.B., Trin. Coll.*, Camb., 

AND OF THE INNER TEMPEK, BAKKISTER-AT-LAW. , 

• In Svo, 1878, price 6j.^clolh;^ ^ 

LAW RELATING TO CHARITIES, 

l-SPECIALLY \VIT4I REFERENCE TO HIE VALIDITY AND CONSTRUCTION Of 

CHARITABLE BEQUESTS 'AND CONVEYANCES. 

By'iERDINAND M. WHITEFORD, of Ijncoln’s Inn, Barxister-al-Law. 

Vols. I., II., III., IV., and V., Part I , piice 5A 7 j. 

REPORTS OF TUB DECISIONS OF THE 

jOdges foU the trial of election petitions 

^IN EN^iLAND AND IREI.AND. 

C/ANT TO THE PARLIAMENTARV ^ILECTJONS ACT, 1868. 

By EDWARD LOUGIILIN O’MALLEY and HENRY HARDCASTLK. 

*** F5?/. TV. Paft J/f, and all after are Edged IxJ- Sandaks and A P. P. KeeF, 

* Bamda'i-at- Law, • 

In Svo, pi ICC 12s., cloth, 

iPHE LA,W of fixtures, i» the principal relation ot 

Landlord and Tenant, arml in all other or general relations Fourth Edition. 
By Archibald BiiOWN, M.A* Edin. and Oxon., and B.C.L. Oxon., of the 
Middle Temple, JBarrister-at-Law. 


• In one volume, Svo, price 28 j., cloth, 

THE LAW RELATING TO PUBLIC WORSHIP ; 

With special reference to Matters of Ritual and Ornamentation,, and the Mians of 
Securing the Due Observance thereof, and containing in extenso, with Not is and 
References, The Public Worship Regulation Act, 1874 ; The C’nnch Dis'^Hne 
Act ^the various Acts of Uniformity ; the I-Uurgxes of J 549 »^» 552 , anti 1559, 
compared \vith4he Present Rubric; the Canons; the Articles; and the Ii^nc- 
tions, Advertisements, and other Oiiginal Documents of Legal Autllorit). By 
SfiwARU Brw^e, LL.D., of the Inner Temple, Barrister-at Law. ^ 
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igitetotn* anb J^un**’ of of th* (Earlj^ Stopm-toro. 

SIR BARTHOLOMEW SHO WER’ S PARLIAMENTARY CASES? 

c In 8vo, 1876, price 4/. 4J.,.bebt calf binding* 

SHOWER’S CASES IN PARLIAMENT 

RESOLVED AND ADJUDGED UPON PETITIONS &• WP/TS OF ERROR, 

FOURTH EDITION. 

CONTAINING ADDITIONAL CASES NOT HITHERTO REPORTED. 

JtEVISED AND EDITED BY 

RICH/RD LOVELAND LOVELAND, 

CF THS: INNER TEMPLE, BARRISTLR-A F-LAW ; EDITOR OF “ Kfcl VNC’S CROWN CASKS,” AND 
‘'wall’s essay on the RIGHIL OF THE CROWN IN THE SEASHORE” 

“ Messrs. Stevens Haynes, the successful publishers of the Reprints of Tiellewe, 
Cooke, Cunningham, Brookes’s New Cases, Choycc Cases in Chancery, William Kelynge 
and Kelyng’s Crown Cas-ss, determined to issue a new or fouVth Edition of Shower’s Cases 
in I^arliament. 

** The volume, although beautifuUy printed on old-fashioned Paper, in old-fashioned 
typcj' instead of being in the quaito *s i,n the moie convenient octavo foiin, and contains 
several additional causes not to be found in any of the pievious editions of the work. 

“ These are all cases of importance, worthy of being u'snercd into the light of the 
woild by entei prising publislieis. 

‘ Shower’s Cases are models for reporters, even in oui day. The statements of the 
cas< ,the argumentsofcounsel.andthe opinions of the Judges, are all cleaily and ably given. 

‘ This new edition with an old face of these valuable reports, under the able editorship 
of k . L. Loveland, Esq , should, in tlie language of the advertisement, ‘be welcomed by 
the profession, as well as enable the cu&todiai.s of public libraries to complete or add to 
then series of English Law Reports .’” — Caitada Laxv Jotanal. 

BELLEWE’S CASES, T. RICHARD II. 

In 8vo, 1869, price 3/. 31’., bound imcalf anticjiie, 

LES ANS DU ‘.R0^ RICHARD^ LE SEgOTfilD. 

Collect* eiisembl’ hors les abridgments de Statham, Fitzherberl et Brooke. Per 
Richard Bellewe, de Lincolns Iiine. 1585 Reprinted from the Original 

“ No public libraiy in the world, where English I highly ci.;dilab!e to tlie spiiit and enterprise of 
law finds a place, should be without a ropy of this 1 private publishers 'I'he w'ork is an important link 
edition of hvUew c.”— Cafttuia Law Journal, j in oui legal history , thereaie no year books of the 

reigi, of Richard II , and Hellcwc supplied the only 

“ We have here a /ac-stmile cJition of Bellewe, . substitute by caiefuliy’ extiactingand collecting afl 
and it is rrTlIy the most beautiful and admirable j the cases he coulu find, and he did it in the most 
reprint that has appealed at any tunc. It is a convenient foim that of alphabetical aiTang^ent 

perfect gem of antique printing, and forms a most in the ordei of subjects, so that the work is a d^est 

interesting monument of our early legal history as well as a book of law reports It is in fact a 

It belongs to the same class of works i^s the Year collection of cases of the leign of Richard II., 
Book of Edward 1, and other similar works which aa anged according to their subjects in alphabetical 
have been x>nnted m our own time under the order. It is therefore one of the most intelligible 
auspices of the Mastei of the Rolls ; but is fat and interesting legal memorials of the Middle 
superior to any of them, and is in this respet t Ages .” — Law Trme!, 

CUNNINGHAM’S REPORTS. . 

In 8vo, 1871, price 3/. 3i., calf ualupie, ^ 

CuNNiNGHAM*s (T.) Reports in K. 1> , 7 lo 10 Geu. II.; to wliich is prefixed a Proposal 
for rendeiing the Laws of England clear and certain, humbly offered to the 
Consideration of both Houses of Parliament. Thud edition,, with numerous 
Corrections. By Thomas Townsend Bucknill, Barrister-at-L'*w. 

“The instructive chapter which precedes the peace and prosperity' of every nation than good 

cases, entitled ‘ A proposal for rendering the Laws laws and the due execution of them.' The history 

of England clear av 1 certain/ gives thd volume a of the civil law is thfj’U rapidly traced Next a 

degree of peculiar interest, independent of the value history is given of English Reporters, beginning 

of many ofVhe reported cases. That chapter begins with the r^orters of the Year Books from 1 Edw. 

with words which ought, for the mformatiou of 111 to 12 Hen. Vlll. — being near 300 years — and 

every peop^, to be printed in letters of gold. They afterwards to the time ’Of the author. "‘^Canouia 

are as follows : ‘ N^hing conduces more to the Law Journal, 
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^tebenjt «fkb 3|0jtgncs(’ <Scru« oi of the (Erttlj) 3tej)ortet«. • 

CHOYCE CASES IN CHANCERY. 


In 8vo, 1870, pricers/. 2 j., calf antique, , 

TflE mOTIOE Of the high oouet of ohanoeet. 

With the Nature of the several Offices belonging to that Court* And the Reports of 
many Cases wherein Relief hath been there had, and wheie^denyed. 

**This volume, in paper, type, and binding (like ‘ Belle we'sCase«’) is a fac-simile of the antique edition. 
All who buy the one -.hoiiM buy the oth^r.' —Canadtt Law 7oumai m 


• In 8vo, 1872, prire 3/. 31^., calfan^iV^e, J 

SIR G.. COOKE’S COMMON* PLEAS REPORTS 1 

IN 'rtlE REIGNS OF QUEEN ANNE, AND KINGS GEORC’P I. and II. 

The Third Edition, wilii AdditionaW Cas<.‘-> and Reference# contained in the Notes 
taken from L. C. J. Eyre’s MSS liy Mr. Justice Nares, edited by Thomas 
Townsend Rpcknii.l, of the Innei Temple, Barrister-at-Law: 

“ L iw books nevei can die or remain long dead a# ol 3 volume of Report^ maybe pi oduced by these 
so long as Stevens and H ay ne^are willing *to cop modern publisliers, whose good taste is only equalled 

ttniee them or revive them when dead. It is cei* b> then < nt'*rprise ” — Canada Law Journal. 
tainly surprising to see with what facial acciuai y j 

BROOKE’S NEW CASES' WITH MARCH’S TRANSLATION. ' 

In 8vo, 1873, price 4/ 4J., calf anti([ue, • 

Brooke’s (Sir Robert) New Cases in ^he time of Henry VIII., Edward VI., and 
• Queen Marf, collected out of Brooke’s AbnMgc^nent, and aiianged under years, 
with a table, together with arch’s (Jo!m) TiansU' Brooke’s New Cases 
in the time of Henry VIII., Edward VI., and Queen Mary, collected out of 
Brooke’s Abiidgemeni, and reduced alphabetically under their proper heads and 
Dtles, with arable qf tlv*t principal mattei^. In one handsome volume. 8vo. 1873. 

“Both the oiiginal and the translation having ‘ .Stfvens Had Haynes have leprint id the two books 
long been very scarce, and the misnaging ami other one voluffle unifoim with the j<r<. ceding volumes 

errors in March’s tiaasl.Uion making a new and of the strics of Katly Kepoits anada Law 
corrected edition pcculiaily desirable, Mes.,is ' * 


KELTNG-E’S (W.)' RE P 0 R T S'. 

In 8\o, 1^7^, pi ICC 4/ 4?k , calf antique, 

Kelynge’s (William) l<cports of Cases m Chancery, the King’s Hench, ike., fiom the 
3rd to the 9lh year of his late Majesty King George II., during whicli lime Lord 
*** King \fns Chancclloi, and* the Loids Raymon<l and Hardwicke were Chiel^ 
Justice's of p.ngland. Tp which are added, seventy New Cases not in the PTr^ 
Edition. Third Edition. In one handsome w>luine. 8vo. 1873. 


KELYNG’S (SIR JOHN) CROWN CASES. . 


^ In 8vo, 1873, price 4/. 4?., calf antique, ^ 

Kelyng’s (Sir j.) Reports of Divers Case^ in Picas of the Crown in the KCigii d' King 
Charles II., with Directions to J ustices of the Peace, and gthera ; to w.’iich are 
added, Thiee Modern Cases, vi/.., Aimsirong and Lisle, the King and P ummer, 
the Queen and Mawgridge. Third Ktlition, contatuin^ scTifal addiiton il Cases 
neve?- bef 01 e printed, together with a Treatise upon the JLaw and IC.oceed- 
iNGS IN Cases of High Treason, fiist published in 1793. The whole carefully 
revisea and edited by Richard Loveland Loveland, o’f the Inner 'femple, 
Barrislcr-at-Law. 


“We look^upoii tlub ivjlume as one of the nio-.t [ 
important and valuable of the unique reprints of 
Messrs. Stevens and Haynes. Little do we know 
of the ni«ies of legal wealth that he buried in the 
old law books. But a Careful examination, either of 
the reports or of the treatise embodied in the voUifie ^ 
now before us, will give the reader some idea of tlffc •; 


goodsemcerenderedhy Me^fs. Stevensa .uHaynes 
to the profession *. , Should occasion aUse, the 
Uiow'n prosecutor, as well as qpunsel^br th** prisoner, 
lOiil hnd m tlus volume a uompU ie ttade of 

the law of high treason and pioceedings la relation 
thereto.”— Canada Law journal. 
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^ Second Edition, in 8vo, price 26 j., cloth, i*' , 

A CONCISE TREATISE ON 

PMVAn INTERNATIONAL JURISPRUfiENCE, 

^ BASED OET THE^DECISIOWS IN THE ENGLISH COURTS. 

By JOHN ALDERSON FOOTE, 

OP Lincoln’s jnn, banristbr-at-i a \'0 ; ctiancfllor's legal medallist and senior whbwell scholar 

OF INTERNATIONAL LAW, ^MBRIDGE UNIVERSITY, 1873 ; SENIOR STUDENT IN JUR 1 S/>RUDBNCB 
„ AND ROMAN LA<V, INNS«OF COURT EXAMINATION, HILARY TERM, 1874. 


'* Ihis work seems to us likely to piove of considerable use to all Enrl'‘sh lawyers who have to deal with 
questions of private international law. Since the publics/ion of Mr. Westlake’s valuable treatise, twenty 
years ago, the judicial decisions of English courts bearing upon different parts of this subject have greatly 
increa^^ed fin number,'afid it is full time that'lhese decisions should be examiicid, and that the conclusions 
to be deduced from them, should be systemat'icab'y set forth in a treatise. Moreover, Mr. Foote has done 
this well.” — SBlicitors' youmal. ^ 

“ Mr. Foote has done Irs woik very well, and the book will be useful to all who have to deal wEh the 
class of cases in which English law alone is not suflScient to settle the question.” — Saturday Review^ 
March 8, 1879. ^ 

*'*'I'he author’s object has been to reduce into order the mass of materiaU already accumulated in the 
I shape of explanation and' actual decision on the interesting matter of which he treats ; and to construct a 
I framework of piivate international law, not from the dicta of jurists so much as from judicial decisions in 
I English Courts which have superseded them. And it is here, in compiling and^ arranging in a concise 
; form this valuable materia],^that Mr. Foote’s wide range of knowledge and legal acumen bear such good 
j fruit. As a guide and assistant to the student of international law, the whole treatise will be invaluable : 
) while a table of cases and a general index will enable him to find what he wants without trouble.” — 
I SUutdmrd. 

j “ ^'he recent decisions on points of int« ’■national law (and there have been a large number since^r’/estlake's 

' publication) have been well stated. rSo far as we have ot«erved, no case of any importance has been 
I omitted, and the leading cases liave been fully analysed. The author does not hesitate to criticise the 
j grounds of a decision when these appear to him to conflict with the proper rule of law. Most of his 
j criticisms seem to us very just. 1 . . On the whole, we can recommend Mr. Foote's treatise as a useful 
j addition to oUr text>books, and we expect it i«rill rajlidly find its way into the hands of practising lawyers.” 
t — Tkt youmal of yurispmdence and'Scottisk Law A/ag^azxne. 

“ Mr.* Foote has evidently borne closely in Inind the needs^of Students of Jurisprudence as well as those 
I of the Practitioners. For both, the fact that his work is almost entirely one of Case-law will commend 
It as one usei(ul alike in Chambers and in Court .” — Law Magazine ifnd Review. 

**Mr. Foote's book will be useful to the student .... , One of the best points o 5 Mr. Foote’s 
“is the ‘ Continuous Summary,’ which occupies about thiity pages, and is divided into four parts — Persons, 
Property, Acts, and Procedure Mr. Foote remarks that these summaries aie not in any way intended as 
I „an attempt at codification. However that may be, thejr^are a digest which reflects high credit on the 
! author's assiduity and capacity. They are ' meant merely to guide the student ; ’ but they will do much 
morf> than guide him. They will enable him to get such a grasp of the subject as will render the reading 
of the text easy and fruitful.” — Law youmal. 

’’This book is well adapted to be used both as a textbook for students and a book of feference for 
practising barristers .” — Bar Examination youmal , J 

"This IS a book whilh supplies the want which has long been felt for a really good modem treatise on 
Private International Law adapted to the every-day requirements of the English Practitioner. The 
whole volume, although designed for the use ol^ the practitioner, is so moderate in si/e — an octavo of 500 
pages only— >and the arrlingement and development of the subject so well conceived and executed, that it 
will aij^ply repay perusal by those whose immediate object may be not the actual decicions of a knotty 
point but the satisfactory disposal of an examination paper," — Oxford and Cambridge Undergraduates* 
youmal. ^ 

"§ince the publitrUtion, some twenty years ago, of Mr. Westlake’s TreatiLe, Mr. Foote’s book is, in 

our opinion, ^e best work on private international law which has appeared in the English language 

'Phe work U executed with much ability, and w^dl doubtless be found of great value by all p’srsons who 
have to consiSfer quest^ns on private international law.” — Athenceum. *" 
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AND , 

QUARTERLY DfGEST OF ALL REPORTED CASES. 

Price FIVB SHIXjItlKOS each Number# 


No. CCXVIII. (Vol. I, No. I. of the Quarterly Series.) November, .1S75. 
No. CCXIX. (Vol. i, 4th Series No. II.) ^ Februaryf 1876. 

^ — These two Numbeis aie oul of 

No. CCXX. (Vol. I, 4th Seiie? ]^o. III.^ For May, 1876 • 

No^ CCXXr. (Vol. I, 4th Serit‘- Wo‘. iV.) F^r August, 1876. 


• •• ' 

Nos. Cc’XXII. toCCXLlX. (Vol. 2, 4th Scries, to Vol. 8, 4th Serfts, Nos. V. tc XXXII.) 
November, 1876, to August, 1883. 



Nos. CCL. to CCLIII. (Vol. 9., 4th Serief, Nos. XXXIII. Uv XXXVI.<), 

, l^vember, 1883, to August, 1884. 


Nos. CCLIV. to CCLVir. (VoT. 9, 4th Senes, Nos. XXXVII. to XL.). 

• November, 1884, to August, 1885. 

Nos. CCLVIII. to CCLXI. (Vol. X . 4th Senes, Nos. XLI. to XLIV.), 

• • November,, 1885, tO August, 1886. 

Nos CCLXII to CCLXV. (Vol. XI., 4th Senes, Nos. XLV. to XLVIII.), 
November, 1886, to August, 1887. 

„ ^ - 

Nos. CGLXVI. to CCLXIX. (Vol. XII., 4tli Serie-f* Nos. XLIX. to Llf.), 
Nc'vember, 1887, to August, 1888. . 

Nos. CCLXX. to GCLXXIIJ. (Vol. XML, Scries, Nos. LIII. to LVL), 
November, 1888, to August, 1889. 

• ^ 

Nos CCLXXIV. to CCLXXVII. (Vol. XIV., 4th Seiicsf Nc s. LVII to LX.), 
.November, 1889, tu August, 1890 • 


Nos. CCLXXV'^IIT. tc CCLXXXT. (Vol. XV., 4lh Senes, Nos LXI. to LXIV. ), 
November, 18^, to August, '*1891. 


Nos. CCLXXXT! to CCLXXXV. (V.^i. XVL, 4ih Scrips, Nc>^. L.X\' to LXVIlI.f 
November, 1891, to August, 1892. 

• . „ 

N^s. CCLXXXVl to CCLXXXIX. (Vol. XVII , 4th Series, N(;s I^XIX. to I.X> II 
November, 1892, to August, 1893. 

Nos. CCXC. to CCXCUI. (Vol. XVIII., 4th Serie^i Nos. LXXIIt. to LXXVI ), 

• November, 1893, to August, 1894. . ^ 


Nos CCXMIV'. to CCXC VII. (Vol. XIX., 4th Serie^ Nos. LX^VII. fco LXXX 

November, 1894, to August, 1895. * ^ • 


Nos. CCXC VIII, 10 CCCV. (VoU. XX. & XXI., 4th Senes, Nos. LXXXI. toLX>frXVI II. ), 
♦ November,^! 891? ^o^^u^wst, 1897. ♦ 
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Fifth Edition, revised and enlarged, 8vo. 

A TREATISE ON HINDU LAW AND USAGE. 

By John D. Mayne, of the Inner Temple, Barrister-at-Law, Author of “A Treatise o» 
^ ' Damages,” &c. 

A new work from the i)en of so established an authority as Mr. Mayne cannot fail to be welcome to 
the legal profession In his present volume the late ’Officiating Advocate-General at Madras has drawn 
upon the stores of his long experience in Southern India, and has produced a work of vaHe alike to the 
practitioner at the Indian Bar, or at home, in appeal cases, and to the scientific jurist. 

“ To aTl who, whether os practitioners or admix2istrators/or as students of the science of jurisprudence, 
desire a thoughtful and suggestive work of reference on Hindu Law and Usage, we heartily recommend 
the careful perusal of Mr. Mayne ’s valuable treatise .” — Law Ma£^azine and Review. 

In 8vo, 1877, price 15J., cloth, 

A DIG^.ST-OF HINDU LAW, 

AS ADMINISTERED IN THE COURTS of the MADRAS PRESIDENCY 
ARRANGED AND ANNOTATED 
By H. S. CUNNINGHAx^I, M.A., Advocate-General, Madras. 

' “ ^ C H ‘ " 

In I Vol., 8vo, price 40J., cloth, 

THE OPINIONS OF GROTLUS, As contained the Hollandsche 

Consullatien en Advijsen. Collated, translated, and annotated by D. P. DE 
Bruyn, B.A., LL.B., Ebden Essayist of the UnivCiSity of the Cape of Good 
Hope ; Advocate of the Supreme Court of the Colony of the Cape of Good Hope, 
m and of the High Court of the South Africa.. Republic. With Facsimile Portrait 
of Mr. Hugo de Guoo r. 

- In 2 Vols., Royal 8vo, price 90J., cloth, 

VAN LEEUWEN’S COMMENTARIES ON THE ROMAN-DUTCH 

LAW. Revised and Edited with Notes in Two Volumes by C. W, Decker, 
Advocate. Translated from the original Dutch byj. G. Korzf!,, LL.B., of the 
Inner Temple, Barristcr-at-Law, and Chief Justice of the Transvaal. With Fac- 
simile Portrait in the Edition by Dfcker of 1780. 

*** Vol. II. can be had separately, price 5or 
"In^Svc, ‘price 6 d., net, 

VOET’S TITLES ON" VINDICATICNES AND INTERDICTA, 

Or Hie Roman Dutch Law of Actions to Assert Rights of Property, including Injunc- 
tions and Posscssoiy Actions, translated into English with sule-notes ; viz., Book VI. 
Titles I. to HI., Hook Vll. TydeVI, , Hook VIII. Title y., Hook XX. Title IV., 
and Book XLIII. Titles- 1 ., XVI. to XXXIl*!., of Voet’s Commentary on the 
Pandects, with a Scientific and. General Introduction, Notes Explanatory of the 
Roman Civil and Roman Dutch, and Engli .h Law, Notes of Ceylon Enactments 
' and Practice, and Decisions of the S'lpreme Court, Ceylon, etc Hy John J. 

CasIE Chitty, Harrisler-at-I aw, Advocate, Ilig'h Couit, Madras, and Supreme 
« Court, Ceylon. 

In 8 vo, price 42s. , clot h, 

THE JUDICIAL PRACTICE OF THE COLORY OF THE CAPE 

OF GOOD HOPE. AND OF SOUTH AFRICA GENEEALLY. With suitable 

and copious Practical Forms, subjoined to, and jllustiating the Practice of the 
^ several Subjects treated of. Hy C. II. Van Zyi., Altorney-at-Law, Notary 
Public, and Conveyancer, etc. etc. v* 

In Crown 8vo, price 31 j. 6 d., boards, , 

THE INTRODUCTION TO DUTCH JURISPRUDENCE OF 

HUGO GROTTUS, with Notes by Simon van Groenwegen van der Made, and 
References tp Van der KeesePs Theses and SchorerS Notes. Translated by 
A. F S. Maasdorp, B.A., of the Inner Temple, Barrister-at-Law. 

' In i2mo, price 15^, net, boards, *' 

SELECT THESES ON THE LAWS OF HOLLAND & ZEELAND. 

t Being a Cfemmenlary of Hugo Grotius’ Introduction to Di^tch Jurisprudence, and 
intended to supply certain defects therein, and to determine some of the more 
Controversies on theaLaw of Holland. By D. G. VAN dei^^Kessel, 
Adl^cate. , Translated by C. A. Lorenz, Barrister-at-Lai ^ Second Edition. 
With a Biographical Notice of the Au*^Lor by Professor J. De Wal, of Leyden. 



STB.WeftS' &» MAYNJBS; BBLL YABO, BJMt. , ' 8 # ' 

' THE 

3 Bar Cjiamtiiatton 9 lnnual 

FOR t894. 

^ * 

(In Continuation of the Bar Examination Journal.) 

•t> • • • 

Price 3f. 

examination paters, *1893 

KOR Pass, Honors, and l5ARsrpw»ScHor,ARsnip. 

RESULT OF EXAMINATIONS. » 

N.AMES OF SUCCESSFUL, CANDIDA l ies. 

, EXAMINATION RE(,ULVYIOKS FOR 1 * 94 . 

A GUIDE Ty^THE BAR. 

LEADING De'ciSIONS AND STATUTES OF 1894 
NEW BOOKS AND NEW EDI flONS. 

VV. D. EDWARDS, LL.B 

•or l incoin’s inn, ItAPHlSrilR-AT-LAW 


In 8 VO, price 18/ oach, cloth, , 

THE BAR EXAMINATION JOURNAL, V0LS.IV.,V., 

VI., VII., Vni., IX. & X. Contcyning the ExvMninafion (Question'* and Answeis 
• from Kaster iferm, 1878, to Hilary Tcim, 1892, vvifl. r^u.l of .Successf il Candidates 
at each examination, Notes on tnc Lax\ of i loperty, an u Si^mopsisof Recent Legis- 
lation of importance to Students, and other inforiiiatu*n 

’By a I). TYSSKN and W. D. EIAVARDS, ruunsters-at-Law. 

^ • • * 

« , In 8wi, jirice 8.i , cloth, • 


SHORT PRACTICAL COMPANY FORMS. 

By T. Eustace- Smiui, of tbij, Inner Tefnple %nd Lincoln's Inn, Hanmter-at-Law, 
Author of A Summary of the Law of CompanidS,” etc., absisted by Roland E. 
Vauciian Wii LIAMS, of tlie*lnncr Temjde,»I{ariisiei-at-Law. 

REVIEW 

Tluik collection of Company Fonns should ceitaiulj piove of seiMce lo sect tlitiies, director*., ami 
oj^rs intereslcil 111 the piactical woi king of < onip.-fhit* Hie fui ms tlieinscJv es aie'short and to 

tn^joint .” — 0 ^ 


►Sixth P^dition.^ In Svo, piic(»9f. cloth, 

A SUMMARY OF JOINT STOCK COMPANIES’ LAW. 

« Bv T. EUSTACE SM I T.H, . 

OK THE INNER I KM 1*1 K, HARRIS IKK- A I 1 A W 


“ T he author ot iIut handbook tells us that, when 
an articled student reading for iJie tmal examina- 
tion, he felt the want of such a work as that befoie 
us, wherein could be found the main piinciples of 
law relating tq» joint-stock companies . Law 


to jomt-stock company bilhness usually transacted 
in solicitors' chambers In fact, Mr Smith has 
by his little book offered a fresh inducement to 
students tB make themylves — at all events, to some 
extent — acquainted witn company law as a separate 
branch of study .” — Law Times, • . ‘ e 


“ 1 hese page. in (lie woids of the Pieface, 

‘as brielly aiul 'on«!-.c‘I\ .!■« possible a general 
vrew both of the print iplt^ and practice of the law 
affecting companies.' Tlie work ii e* ellently 
printed, and authoiitics are cited , but in oo case 
IS the very language of the statutes come" The 
plan IS good, and shows boti grasp and i^eatness, 
and, both^among->tst;,Adents £pnd laymed, Mr Smith's 
i book ou^t to mee* a rcadylBkle .” — Lam Jq 0 i>-nal. 

‘ “ ITie book is one fiom which we have derived 

a ^rge amount of valuable inA>rmatiqii, an ) we can 
heartily and conscientiously xecom||^nd it to oui 
readers.” — Oxforxi and ^ ambri^e Uttdftgra- 
•du&tes' yournal 
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In 8vo, Sixth Edition, price 9^., cloth, ^ ^ 

THE MARPIED WOMEN’S PROPEFTTY ACTS ; 

r 1870, 1874, 1882 and 1884, 

With Copious and Explanatory Notes, and an Appendix of tm*e Acts 

RELA'I'ING TO MARRIED WOMEN. 

By Archibald Brov\n, M.A., Edinburgh and Oxon., and the Middle Temple, 
Barrister-at-X^aw. Being the Sixth Edition of The Married Women’s Property 
Acts. By the late J. R. Griffiths^ B.A. Oxon., of Lincoln’s Inn, Barrister- 
at-Law. ‘ ^ 

“ Upon th« whole, we are of opv'.non that this is the best work upon the subject which h^s been issued 
since the passing of the recent Act * Its position as a well-established manual of acknowledged worth gives 
it at starting a ^considerable advantage over new books and this advantage has been well maintained by 
the intelligent treatmJsnt of the Editor." — Sohcitor\''j^74'-nal 

‘'The notes are full, but anytC:hng rather than'tedi^s reading, and the law contained in them is good, 
and verified by reported cases. . . A distinct feature of the work is its copious index, practic^ly a 

summary of the marginal headings of the various, paragraphs in the body the text, This book is worthy 
of all success.” — La7v Mag^azfA , 


, ' In 8\d; price I2J,, cloth, ^ 

THE LAW OF NEGLIGENCE. • 

. SECOND EDITION. 

By Roberi Campbell, of Lincoln’s Inn, Barrister at-Lavi, and Advocate 
of the Scotch Bar. 

" Nf* less an authority' than the late Mr Justice ( nrw edition brought down to date. It is indeed an 
Willes, in his judgment in Oj^penhe^tt \ White | able and scholarly treatise op a somewhat difficult 
Ltott Betel Ce., characteryied Mr. Campbell’s ' branch ‘of law, in the treatment of which the 
* Law of Negligence ’ as a ‘very good book,’ and * author’s knowledge of Roman and Scotch Juris* 
since very good books are by no means plentiful, | prudence has stood him in good stead. We con- 
when compared with the numbers of indifferent fidently recommend it alike to the student and the 
ones wiiich annually issue from the press, we think 1 practitioner. ”- 7 /.aru 

the profession will be thankful to the uutl^r of t|}is ’ . c*- 


In Svo, price iol 6c/. tret. 

THE LAW AND PRIVILEGES RELATING TO 

THE ATTORNEY-GENERAL AND’ SOLICITOR-GENERAL 

OF ENGLAND, with a Illslory from t,lie Earliest Periods, and a Series of 
King’s Attorneys ai>J Attorneys and Solicitois-General fiom the reign of 
HenLy III. to the 60th of Victoria.,. By T. W. Nor'ion-Kyshe, of Lincoln’s 
Inn, Barrister-at-I.aw. 

BIBLIOTHECA LEGUM. 

^ In i2ino (nearly 400 pages), price 2f., cloth, 

A-CATALOGUE OF LAW BOOKS. Including all the;, Reports 

in the various Courts of England, Scotland, and Ireland ; with a Supplement to 
December, 1^84. By Henry G. Stevens and Robert W. HayNes, Law' 
Publishers. 

In small 4to, p/xcc 2r., cloth, beautifully printed, with a large margiOi for the 
special use of Librarians, 

CATALOGUE OF THE REPORTS IN THE 

‘VARIOUS COURTS OF THE UNITED KINGDOM OF GREAT 
BRITAIN AND IRELAN>D. arhai^ged both in alpha- 

BBtXCAI. ,<Sr- CHRONOLOGICAL ORDER. By Stb^^ens & Haynes, 
Lme PuUUhers. 
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^ Second Edition, much enHrged, in 8vo, price 20s., cloth, 

CHAPTERS ON THE 

LAW RELATING TG THE COlGNIES. 

* • • 

To which are appended Topicai. Indexes of Cases decided in the Privy Council 
on Appeal from the Colonies, "Chann#! Islands and the -Isle of Man, and of 
Cases relating to the Colonies decided in the English Courts otherwise than on 
Appeal from the Colonies. • , 

By CHARLES JAMES TARRING, M.A., 

ASSISTANT JUDGE OF H.B.M SUPRFMI' CONSULAR CO'.RT,* t.ON*TANTINOPLK, AND II M.’S CONSUL ; 
AU I'KOK OF “BRITISH CONSULAR JURlSDICnON IN I HE EAST,” “ ^ TUKKlSH GRAMMAR,” ETC- 

CONTENTS. O' • • 

Chapter IV — The Judiciary a^d tlif Bar. 

Chafer V. — *^peal# from the Colo'’»es, 

' hapter VI. — Imperial Statutes i .atnig to the 
Colonies 

.Section 1 — IinpCTial Statutes relating to the 
Colonies in general 

Station 2.— Siib)ccts of Imperial Legislation 
^ relating to the Colontes in 

• ^ general 

Section*^ — Inipeiial .Statutes relating to par- 
ticular ('olonies 


Table of Cases Cited. 
Table of Statutes Cited 


Introductory. — Definiugn of a C«l»n5' 

Chapter I.— The laws to wnich the ColonieSi^re 
subject 

Sec I ion i. — In newly-discoveied countries. 

Sec ion 2. — In conquered oi ceded countries. 

Section 3 — Generally 
Chapter II. — The Executive. 

Section I — The Governor * 

A. — Nature of his o/Tice, powei, and 

duties ^ 

B. — laahihty to answer foi his acts 1 

I.~ Civilly ^ ^ I 

1. a . — In the courts of hib Govei 11- I 

nient 

If . — In the EiJi'lish courts 

2. — For what causes of action * 

• II." Crimrtially • 

Section 2 — The Exectitivc Council 
Chapter III, — The I.eRi|lative Power 
Sectior^ I — Classification of colonies 
Section 2 — Colonicb with responsible govern* 
inent. • • • , 

Section 3 - -Privileges and powers of colonial 
^Legislative Assemblies. • 

- - - - * ^ 

In Svo, pric:; loj., clolli, 

THE TAXATION OF 'COSTS' IN' THE CROWN OFFICE. 

• • * 

rOMPRISmC A COLLECTION OF^ 

BILLS OF COSTS l[l THE. VARIOUS MATTERS TAXABLE IN THAT OFFICE; 

• • I NCI UDINO • 

COSTS UPON TUK PROSECUTION OF FliAUDUUENT BANKRUPTS, 
AND ON APPP:aLS FROM INFERIOR COURTS ; 


Tcmical Index of Cases decidei’ in the Priw 
Council on appeal ft cm the Colonies, the* 
Channel Islands, and the Isle of Man 
Imlex of some Topics of*Iung 1 ish Law dealt w»th 
in the Cases 

'ropifal Ind. X of Cases relating to the Colonies 
ilcculed in F,n2li‘>h Courts otherwise than on 
.ippeal fioin tlu < ''’'mies 
Indi \ of Names ol L i%.s t 

Appendix^ I , 

General ■! ndbx. 


TOr;FTHF-R WITH • 

A TABLE OF COURT FEES, 

AND A S<?ALE OF COSTS USUALLY ALLOWED TO SOLICITORS, ’ON THE TAX.'.TION 
* OF COSTS ON THE CROWN SIDE OF THE QUEEN’S BEN^H DIVISIOI'T 
OF THE HIGH COURT OF JUSTICE. 

By FREDK. short, - 

CHIEF CIEFK IN THE CROWN OFFICE * 

“ This is decid^ly a useful work on the subject of those costs which are liable to be taxed bef^ijr® tlt« 
Queen’s Coroner and Attorney (fo^which latter name that of ‘ Sohcitor ’ mi^ht novj well ^ubstm 'ed), or 


observations' constitute a useful feature in this manual ” — Lazv T imes. ^ , , 

“ The recent revision of the old scale of costs in the Ctoun Office renders the appearance of this w^rk 
narticularly^pportune, and it cannot fail to be welcomed by practitioners. Mr Short givgfc »n tie first 
Sace a scale of costs usffally allowed to solicitors on the taxation of costs in the Grown Office and then 
bills of costs in various matters. The.,e arc i^ell axfhii^tl and clearly printed.”— Journnl. , 



4S , STBVJSNS. ffAYN£S, BELL YARD, TEMPLE BAR. 

Just Publisfaed, in Svo, price "js. 6 A., cloth, , 

BRITISH CONSULAR JURISHICTJON IN THE EAST, 

WITH TOPICAL INDICES OF CASES ON APPEAL FROM, AND 
f RELATING TO, CONSULAR COURTS AND CONSULS; 

Also a Collection of Statutes concemiiil; Consulsj^ »i 

Bv C. J. TARRING, M.A., 

ASSISTANT-JUDCB OT SltrRBME COMSULAS COURT FOB THE LEVANT. 

> In one volume, 810, price 8.r. 6 d., cloth, 

'A complete treatise upon the ■ 

MEW UW OF PATENTS, DESIGNS, S TRADE MARKS, 

CONSISTING OF THE PATENTS.-DESIGNS, AND TRADE - MARKS ACT, 
• 1883, WITH THE RULES AND FORMS, FULLY ANNOTATES) 

WITH CASES, &c. . 

And a Statement of th\; Principles of the Law upon those subjects, with a Time Table 

anti Copious Index. ^ 

By EDWARD MORTON DANIEL, 

OF Lincoln’s inn, barhister-at-law/ associate of the institute of patent agents. 


In Svo, price 8 j., cloth, 

The TRADE MARKS REGISTRATION ACT, 1875, 

And the Rules theveunder ; THE MERCHANDISE MARKS ACT, i86a, with an 
Introduction containing a SUMMARY OF THE LAW OF TRADE MARKS, 
together with practic£^ Notes and 'instructions, and a copious Index. , By 
Edward Morton Daniei., of Lincoln s Inn, Barrister-at-Law. 

Second Edition, in one volume, Svo, price i6r., cfoth, 

A CONCISE TREATISE ON THE 

STATUTE LAW OF THE LIMITATIORS OF AfTIOMS. 

With an Appendix of Statutes, Copious References to English, Iri.sh, and American Cases, 
and 'lo the F rench Code, and a Copious Index. 

By HENRY T'HOD;iAS BANNING, M.A., 

OF THL INNER lEMPLE, BARRISTER-AT-LAW. 
work IS decidedly valuable ” — Law'll' t tnr^. ^ 

“Mr. Banning has adheied the plan of printing the AlIs in an apiKttuiix, and inakin|ir his book a 
running treatise on the case-law thereon^ 1 he cases*have evidently been investigated w'lth care and ^ 
digested wnh clearness and intellcctuaUty ” — Law yommal ^ . 


In 8vo, piice is., sew^d, 

AN ESSAY ON THE 

ABOLITION OF CAPITAL PUNISHMENT. 

Mmbraeing more particularly an Enunciation and Analysis of the Principled of Zaw as 
applicable to Criminals of the Highest Degree of Guilt. •* 

By^ WALTER ARTHUR COPINGERy ^ 

OF THE MIDDLE TFMPIE, E.SQ , BARRISTER- AT-LAW'. 

Sixth Edition, in 8vo, price 31J. 6 d., cloth, 

THE INDIAN CONTRACT ACT, No. IX., of 1872. 

TOGETHER , 

.WITB AN' llfIRODOCTKfN AND EXPLANATORY IMTES, TABLE OF 
"■ ■ CONTENTS, Aj^PENDIX, AND INDEX, 

m H..S. CUNNINGHAM AND H. H. SHEPHERD, 

BARR I.,7E~S' AT-L A W. 



STEVENS &• NAYA'ES, BELL YARD, TEMPLE BAR. 


f I Second Edition, in 8vo, price iSf., cloth, • 

LEAD1N6 GASES aiA OPINIONS on INTERNATIONAL LAV 

COLLECTED AND DIGESTED FROM * . ^ 

EHGIJ8H AND FOREIGN REP^ORTG, OFFICIAL DOCUMENTS, 
parliamentary papers, and o^her Souroes. 

With NOTES and EXCURSUS, Containing the Views of the Text- Writers on 
the Topics referreti to, together with glupplementary Case'., Treaties, and ^^tatutes; 
and Embodying an Account of some of the mere importarht International Trans- 
actions an(^ Cdntroversies. ’• * 

By PITT COBBETT, -M-A., •h.C.K, , . 

OK GRAV’a^INN, BARRrSTRR-AT-LA\. , rK»' LAW, UNIVERSITY OK SWNEY, N.S.W. 

‘‘Thuiebook is w«ll arranged, the materials well “Vhe notes are* concisely w 't»en trust* 

■elected, and the comments teethe, point. Much worthy. ...» pie reader wj'I rr,arn from them a 
will K.. I « II* • LI.. .■ areat deal on the object, ano the book as a 

wiU br found in small space in this book. -^a 7 v i seems a convenient introduction to fuller and 

joumuL I more systematic works." — Ov/ord Magazine. 


Second Edition, in royal 8vo. ijoa pages, price 45^ , cloth, 

.STORY’S COMMENTARIES ON ‘EQUITY 
JURISPRUDENCE. ’ 

Second JEnglioh Edition, from the Twelfth American Edition, 
By W. E. GRIGSBY, IX.D. (Lond.), D.C.l.* (Oxon.), 

AND OF THE INNER TAMPER, BA RRIsTI^R-A T-LAW . 


loie perfect by additional 


” It is high tesiiniony to the reputation of*Story, I h.is been ifixbf.d nioie perfeti by additional 
and tp the editorship of Di Grigsby, that another uidices.'* — l.ah ' 1 tnth. 

edition should have bee* called tor. . 'fhe work 1 

^ Second* Edition, in 8vo, price cloth, ^ , 

THE. PARTITION ACfS, ‘1868 & 1876. 

A Manual of the Law of Partition ami of Sale, in Lieu of Partition, WitJi rtie Decided 
Cases, and an Appendix containing Judgments and Orders. Py W. GregorV 
Walker, li.A., of Lmcoln’s^Inn, Barij«(er-aS^Law. 

*‘This is a very good manual— practical, clearly has carefulfy brought together the t ases, and dis- 

written, and complete The subject IdtiUb iiitelf ciis<ifd the dilTicuhieb arising upon the language of 

well to the ^odc of treatment adopted hy M the different provisions.” — Solicttors J ournal. 
Walker, and in hib notes to the various sections he 


mmtf ^ ' Second Edition, in 8vo, price 22i., cloth, 

A TREATISE ON THE - 

LAW AND PRACTICE- RELATING TO INFANTS. 

By ARCHIBALD H. SIIV'PSON, M.A., 

OK Lincoln’s inn, barrister-ai-law, and fellow or chrisi ^ ' 01 1 Et.K, cambridgi', 

SECi^ND EDITIOKT. By E. J. Eir.ooi), B.C.L., M A., of Lincoln’s Innf^ 
^ Bariister-at-l.aw. 

** Mr, Simpson's book comprises the whole of the j yet in comparatively littll space. The result is 
law relating to infants, both as regards their pei- | due mainly to the businesslike condensati m of his 


sons and their property, and we have not observed 
any very important omissions. The author has 
eviaently expended much trouble and care upon 
his work, and brought together, in a concise 
and convenient form, the law upon the subject down 
to the present Sol tc tiers' yournal. 

” Its law IS •nimpcachabie. We have detected 
no errors, and whilst .he^work might have been 
done more scientifically, it is, beyond all question, 
a compendium of sound legal principles ." — Late 
Times, * ^ 

Mr. Simpson has arranged the whole of the Law 
relating to Infants with much fulness of detgil, anu • 


style Fulness, howeve^, has by no me..ns been 
saeriiiced to brevity, and.^o far as we h..vc been 
able to test it, the work omits no point of any im- 
portance, from the earliest cases to the t^t. In 
the essential qualities of claarness, completeness, 
and orderly arrangement il caves nothrr.4 to be 
desired , * * ‘ 

“ Lawyers in doubt on an;S^oint of law M|| prac- 
tice will find the information they remiire, f it can 
be.found at all, in Mr. Sinfpson’s*booK and a 
writer of whom this can be said m^ con|{ ratulate 
himself on having achieved ^ considi^able s access, 
•—JLaw Magazine^ February, 1876 
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In one volume, royal 8vo, 1877, price 30J., clothj ' 

[•THE .DOCTRINES & PRINCIPLES OF 
THE LAW OF INJUNCTIONS. 

By william JOYCE, 

OF LINCOLN’S INNj BAKR1STER-AT>L AW. 

*‘Mr. Joyce, whose Vearned and •exhaustive work on ‘The Law and Practice of Injunctions* has 
grained such a deservedly high reputation in the Profession, now brings out a valuable companion volume 
on the ‘ Doctrines and PrinciplAjl of this important branch of the Law. In the present Work the Law is 
Wunci9ted ii» its abstract rather than its concrete form, as few cases as possible being cited ; while at the 
same time no statement of a principle is made unFapported by a decision, and for the most part the very 
langiiage of the Courts has b<iyn adhered to. ' Wntlen as it is by so acknowledged a master of his subject, 
antf with the conscientioiis carefulness that might be expected from him, this work cannot fail io prove of 
the greatest assistance alike to the Student — \mo wants to grasp pme^ptes freed^ from their supennetun* 
bent details — and to the pract itioner, who wants to refresl^ his memory on points of doctrine amidst the 
* oppressive details of professional woik ” — Laiv Mag^azitt^and Review, 


B y , TllE '-SAME A UTHOR. 


In two volumes, royal 8vo, 1872, price 70^., clolh, 

THE LAW & PRACTICE OF INJOHCTIOHS. 

, EMBRACING 

ALL THE SUBJECTS IN WHIcrf COURTS OF EQUITY 
AND COMMON LAW HAVE JURISDIOtlON. 

By W<ILi.IAM JOYCE, 

OF LlNCOI n’S inn, BARrIsI ER-Al -1 AW’ 


REVIEWS. 


“A work which aims at being so absolutely 
complete, as that of Mr Joyce upon a subject 
which U of almost perpetual recurrence in the 
Courts, cannot fail to be a welcome offering to the 
profession, and doubtles:;, it wifl be well reccised 
and largelytused, for it is as absolutely complete as . 
It aims at being .... This work is, therefore 
emin^tly a work for the practitioner, being full of 
practical utility in every page, and every sentence, 
of It We have to congratulates the pro- 

fession on this new acquisition to a digest of the 
law, and the author on his production of a woik of 
perpianent utility and fame.” — Law Magazine 
and Review. 

Mr. Joyce has produced, not a treatise, but a 
complete and compendious ex-jfrostiton of the Law 
and Practice of Injunctions both in equity and 
common law. 

“Part 111 . is devoted to the practice of the 
Courts. Contains an amount of valuable end 
techmeal matter nawhkre else collected. 


“ Fiom these lemarks it will be sufficiently per- 
ceived wJiat elaborate and painstaking industry, as 
well as legal knowledge and ability has been 
neces'sary in the cninpilation of Mr Joyce’s work. 
No labour has been spared to save the practitioner 
labour, and no research has been omitted which 
could fend towards the elucidation and exerdpriii- 
cation of the gencr.i] principles of the Law and 
Practice of Iniunctioiis .” — Law youmal. 

' He does not attempt to go an inch beyond that 
for which he has express written authority ; he al- 
lows the cases to speak, and does not speak for them. 

“Ihe work is something more than a treatise on 
the 1 .aw of Injunctions. It gives us ^he general 
law on .'ilniost every subject to which tne process of 
injunction is applicable Not only English, byt 
Aineiican decisions are cited, the agg^gftte citanber 
being 3,500, and the statutes cited z6o, whilst the 
index IS, we think, the most elaborate we have ever 
seen — occupying nearly soo pages. The work is 
probably entirely exhaustive,”-r-Z.aw Times. 


TMs work, considered either as to its matter or manner of execution, is no ordinal work. It is a 


ilue^ We know of*o book as suitable to supply a knowledge of the law of ^junctions tc 
law mends as Mr. Joyce s exhaustive work. It is alike indispensable to members of the Common Iaw 
and Equity Ears. Mr. Joyce’s great work would be a casket without key unless accompanied by a good 
index. His index is very full and well arranged. We feel that this work is destined to tal^e its place 
as a standard^ text-bp^;, and tAe text-book on the particular subject of whicUsit treats. The author 
deserves great credit^’for the very great labotg bes-owed upon it. The publishers, as usual, have 
acquitted themselves in^ manner deserving of the reput&tion they bear ." — Canada Law Journal. 

.. ^ C * 
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Third Edition, in 8vo, price 20?., cloth, 

• • A TREATISE UPON 

THE LAW OF EXTRADITION, 

WITH THE CONVENTIONS UPON THE SUBJECT EXISTING BfeTWEEN 
,, ENGI,AND AND FOREIGN NATIONS, 

AND THE CASES .DEpIDED THEREON. 

By Sir EDWARD CLARKE, 


OF LINCOLN’S 

“ Mr. Clarke's accurate and sensible book is the 
best authority to which the English reader can 
turn upon the subject of Extradition .” — Saturday 
Review. 

“The opinion Ive expressed of the merits of this 
work when it first appeared has been fully justified 
by the reputation it^ has gained. It is seldon. 
come across a book 'possessing so much interest to 
the generarreaderand at the same time furnishing so 
useml a guide to the lawyer."— Journal. 

“The ippearance of a second edition of t|^ 
treatise d >es not surprise us^ It is a useful book, 
well arra iged and well written. A student who 


INN, S.'G , Q.C., M.P. • 

*^ants to learn the principles and piactice of the 
law of extrsidition will be greatly helped by Mr. 
Clarke ‘^jaw^ers v/ho have extradition business 
will find this volum^ap excellent hook of reference. 
Magistrates who have to administer the extradition 
* ,law will bffgieatly assisted by a carefAl perdsal oi’ 
, ‘ iSl^rke upon Extradition.’ TMs may be called a 
w.’rn. Commendation, A>ut those who >’ave r'*ad the 
’ '^ok will not say, it is unmerited ” .tw Jottmal, 
The Times of September 7, 1..74, in a long 
article upon “ Extrad'^ion Treaties,” makes con- 
siderable use of this woik and wiitcs of it as “ Afr. 
Clarke' Work on Rjctrqditwn ” ^ 


In 8vo, price 2 j. (xk, clothj^ • 

•TABLES-OF STAMP DUTIES 

FROM, 1815 TO 1878. 

By \AiALTER ARTHUR COPINGEK, 

OF THE MIDDLE TEMFLF, EJsQlIIKK, BARKISTER-AI -LA W* At/niOK OF “iJIH IfAVV OF ^.OPVKlt.lI^ IN 
WORKS OF LITERATURE AND AKl," “ INDEX TO FRECEDENlb IN CON VEVANCINO,” “ I'll LB DEEDS,” &C. 

‘ We think this little book ought to find its way 


into « good many chanAbeis and offices.” — Soli’- 
ettors' Journal. 

“ Till* book, or at least one containing the same 
amount of valuable and w#ll-ariangcd infoiination, 
should find a^lace in every Solicitor’s office. It is 
of especial vmue when exaijjming the aUitiact of a 


large number of old title-deeds ” — Law Times. 

“ His Tablt'sftJ S iimft Duties^/rom iSis to 1878 
have already been t- in Chambers, and being 
now published, wil< inateiialiy light» n the labours 
of the profession in a tedious department, yet one re- 
quiring gieal caie.” — Law Magazine and liez’iew. ' 


In one volumti, 8vo, price I4.r., ciolh, 

• 'title DEED-S: 

THEIR CUSTODY, -INSPECJ-ION, AND P^RODUCTION, AT LAW, IN 
EQUITY, AND IN MATTERS OF CONVEYANCING, 

Including Covenant.s for the Production of Deeds anfl Attested Copies ; with an Appendix 
of Precedents, the Vendor and Purchaser Act, 1874, Sic. &c. By Walter 
Arthur Coringer, of tUe Middle Temple, Bairi.ster-at-Law ; Author of “The 
»«»Law of Co|jyright ”‘and “Inde^to Precedents in Conveyancing.” 

“The literary execution of the work is good j heie Mr Copinjicr has supplied a mach-fclt want, 
enough to invite quoUtion, but the^olunie is not 
large, and we content ourselves with iecomniendin% 
it to the profession ." — Law Times. 

“ A really good treatise on this subject must be 
essential to the lawyer : and this is what we h. vc 


by the commlation of this volume. We havt not 
space to go mto the details of the book ; it appears 
well arranged, clearly written, and fully elalxirated. 
With these fev remarks we le' ommend his Volui^e 
to oui readers —Law Joitfytal 


> Third Edition, in 8vo, considerably enlarged, price 36^ cloth, 

THE LAW OF COPYRIGHT 




In Works of Literature and Art; including that of the Drama, , Music, Engraving, 
Sculpture, Painting, Photography, and Oirfllmental and Useful Oesigns ; log^'thcr 
with International and Foreign Copyright, with the Statutes relating thereto, and 
References to the English and American Decisions. By Walijcr Ari 4 ur 
COPINGER, of the Middle Temple, Barrister-at-Lavv. 

“Mr Comneef’s book i*' ^vcry comprehensive, ■ merits which will, doubtl^s, leaui to the placi ffof 
dealina'withcvW branch ot * IS subject, and even this edition on the shelves of the members o ihe 
^xtemfina to copyright in foreign countries. So far | profession whose business is concernedVith ♦ opv 
-le we have examined, we have found all the recent right f and deservedly, for the book j ^ one of coa- 
noted up witl# scrupulous care, and, sideraWe va\ue.’’-Solictiors Jountal. ^ 
there is an unusually good index. These ase^b^ ^ 


(&• HAYNES, BELL YtiKD, TEMPLE BAR. 


Third Edition, in Otig large Volume, 8vo, price 32 r., cloth, 

A lAaiSTERIAL AND POUGN 60 IDE ; 

BEIIJG THE LAW . 

t ^ 

RELATIMG TO TUB 

PROCEDURE, JURISDICTION, and DUTIES OF MAGISTRATES 
t AND POLICE AUTHORITIES, 

IN TH^ METROPOLIS AND IN THE COUNTRY. 

4 ) 

With an Introduction Showing the General Procedure before Magistrates 
^ both in Indictkble f^nd Summary Matters. 

' 'By henry C. '"greenwood, 

STIPENDIARY MAGISll^^TE FOR THE DISTRICT OF THE STAFFOTI&SHIRE RETTERIES ; AND 

TEMPLE CHEVALIER MARTIN, 

* CHIEF CLERK TO THE MAGISTRATES AT LAMBETH POLICE COU^IT, LONDON ; 

AUTHOR OF “the LAW OF MAlfy'ENANCjft AND DESERTION,” “ THE NEW FORMULIST,” ^TC 

f 

Third Edition. Including the Session 5a & 53 Viet., and the Cases Decided in the 
, Superior Courts to the End of the Year 1889, revised and enlarged^ 


By TEMPLE CHEVALIER MARTIN. 


' A second edition has apficared of Messrs. Greenwood and Martin’s valuable and 
comprehensive magisterial and police Guide, a book which Justices of the peace should t ake 
care to include in their Libraries. ’’ — Saturday Revtew. , 

‘ ' Hence it is that we rarely light upon a work which commands our Confidence, not merely 
by its research, but also by its grasp of the subject of which it treats. The volume before us 
IS one of the happy few of this latter class, and it, is on this &ccount thar the public <J||,y''ur will 
certainly wait upon it. We arj* Aoreover convinced that no effort has been spared by its 
authors to render it a thoroughly efficient and trustworthy guide.” — Law Jonrncrl. 

* ’ Magistrates will find a valuable handbook in Messrs Greenwood and Mnrtin’s 

* Magisterial and Police Gv’de,’ of which a fresh Edition has just been published." — The 
Times. < « . 

“ A very valuable introduction^^eating of proceedings before Magistrates,andlargely of the 
Summacy Jurisdiction Act^ is in itself a treatise which wHl repay perusal. We expressed our 
high opinion of the Guide when it first appeared, and tihe favourable impression th,^n produced 
is increased by our examination of this Second Edition. ” — Law Times. 

“ For the form of the work we have nothing but commendation. We may say we have 
bere our ideal law book. It may be said to omit nothing which it ought to contaiilf^ 
Law Times. , 

*' This handsome volume aim% at presenting a comprehensive magisterial handbook 
for the whole of England. The mode of anaiigement seems to us excellent, and is well 
carried out.” — Solicitors' Journal. 

The Magisterial and Police Guide, by Mr. Henry Greenwood and Mr. Temple 
''Mfc tin, is a model work in its conciseness, and, so far as we have been able to' test it, 
in completeness and accuracy. Jt ought to be in the hands of all" who, as mag^rates or 
otherwise, have authority tn matters of police." — Daily News. 4 ^ 

* * This work is Eminently practical^ and supplies a reed want, Jt plainly aUd eomisely 
states the law on all points upon which Magistrates are called upon to cuijudicatt^ syste- 

k matically arranged, so^as to be easy of reference. Jt ought to jdnd a place on every yiesttce's 
table^ and we cannot%ui think that its usefulness will speedily ensure for it as large a sale 
as its merits deserve." — Midland Counties Herald. ^ 


'• The exceedingly arduous task of collecting together all the enactments on the subject 
has been ably and efficiently performed, and the arrangement is so methodical, and precise 
that ene is able to a finger on a Section of an Act almost m a mf«nent. It is wonderful 
what a mas% of information is comprised in so comparatively small a space. We have much 
Measure in recommending the volume t not only to our professional, but also to our 
gmeral reaflbrs ; nothing can be more usef(ul to the public than an acquaintance with the 
outlines of magisteri&I jurisdiction and Post, 
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In 8vo, price t2s. 6tf. cloth, 

. • THE LAW RELATING TO THE . . * 

ADMINISTRATION OF CHARITIES, 

, WIIU TJIE < 

'cH 4 RI'TABLK TOUSTS acts, 1853-1894, AND LOCAL 
GOVERNMENT i^CT, 1894,^ 

By THOMAS BOURCHIERCHILCOTT, 

OF THE MIDDLF 1XMI*LE,*4RAKR1S1 ER-AT-LAW. * 

In one thick volume, 8vo, price* 32^.* cloth, 

THE' UW, OF RAILWAY COMPAMIES. • - 

Compiisiag the Companies Clauses, the Lari’s Clauses, the Rati ways Clauses Con^Ii- 
elation Acts, the Railv^iy Companies Act, 1867, and Ihe Regulation of Railways 
Act, 1 868 ; witfi Notes of Cases ony^ll the Sections, brough^down to the end of the 
year 1868 ; together with an Appendix giving all the other material Acts relating 
ro Railways, and^lhe Standing Ordeis of thtf Houses of Lords hnd Confmqps ; 
and a copious Index. By Henry Goi)f!:FRoi, of Lincoln^ Inn, and John 
S ifORTT, of the Middjf Temple, -Barristers-at-Law.*^ 


In a handy volume, crown 8vo, 1870, price lor. 6^^., cloth, 

■ THE law' OF SALVAGE. 

As administered in the High Court of Admiralty ami the County Courts ; with the 
J’nncipal Authorities, English and American, brougiji down to the present time ; 

• and an Appeifdix, containing Statutes, Forms, Table oi F^es, etc. By Edwyn 
^ONES, of (jra3ds Inn, Barrister-at>Law. 

* In crown 8v’o, price 4J., cloth, 

'• * A* HANDBOOK OF T^E 

LAW OF' PARLIAMENTARY RE.GISTRATION. 

WITH AN APPENDIX <0P STATUTES ,AND FULL INDEX. 

By J. R. SEASER, Regisstration Agent. * 

- ■ - • * ; 

Second Editioi^ irvOne VoL, 8vo, price I2r., cloth, « 

A" COMPENDIUM OF ROMAN LAW, 

Founded on the Institutes of JusliiNiAN; togetfler with Examination Questions 
Set in the University and Bar Examinations (with Solutions), and Dehmtions of 
Leading Terms in the Words of the Principal Autuorities. Second Edition. By 
Gordon Campbell, of the Innei Temple, M.A., late Scholar of Exeter CoUefi||fig||# 
Oxford; M.A., LbsD,, Trinity College, Cambridge; Author of “An Anal/sis^i ( 
Austin’s J urisprudence, or the Philosophy of Positive Law. ” 

In 8vo, price 7s. 6c/., cloth, 

TITLES TO MINES IN THE UNITED. STATES, 

•• WFfH THE • • 

• STAWTES AND REFERENCES TQ THE ,DEC|BlONS 

OF THE COURTS RELATING THERETO. • 

, By W. A. HARRIS, ♦B.A. Oxon., ' J 

or LlNt^LN’S INN, AMERICAN ElAll. 

^ .. , 
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